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in the discretion of the Presiding Offi-
cer, be permitted to make a limited ap-
pearance by making an oral or written 
statement of his/her position on the 
issues within such limits and on such 
conditions as may be fixed by the Pre-
siding Officer, but he/she may not oth-
erwise participate in the proceeding. 

(6) Rights of parties. (i) All parties to 
the proceeding may: 

(A) Appear by counsel or other rep-
resentative in all hearing and pre-
hearing proceedings; 

(B) Agree to stipulations of facts 
which shall be made a part of the 
record. 

(7) Recommended decision. (i) Within 30 
days after the filing of proposed find-
ings and conclusions and reply briefs, 
the Presiding Officer shall evaluate the 
record before him/her, the proposed 
findings and conclusions and any briefs 
filed by the parties, and shall prepare a 
recommended decision, and shall cer-
tify the entire record, including the 
recommended decision, to the Adminis-
trator. 

(ii) Copies of the recommended deci-
sion shall be served upon all parties. 

(iii) Within 20 days after the certifi-
cation and filing of the record and rec-
ommended decision, all parties may 
file with the Administrator exceptions 
to the recommended decision and a 
supporting brief. 

(8) Decision by Administrator. (i) With-
in 60 days after certification of the 
record and filing of the Presiding Offi-
cer’s recommended decision, the Ad-
ministrator shall review the record be-
fore him and issue his own decision. 

(ii) If the Administrator concludes 
that the State has administered the 
program in conformity with the Act 
and this part, his decision shall con-
stitute ‘‘final agency action’’ within 
the meaning of 5 U.S.C. 704. 

(iii) If the Administrator concludes 
that the State has not administered 
the program in conformity with the 
Act and regulations, he shall list the 
deficiencies in the program and provide 
the State a reasonable time, not to ex-
ceed 90 days, to take such appropriate 
corrective action as the Administrator 
determines necessary. 

(iv) Within the time prescribed by 
the Administrator the State shall take 
such appropriate corrective action as 

required by the Administrator and 
shall file with the Administrator and 
all parties a statement certified by the 
State Director that appropriate correc-
tive action has been taken. 

(v) The Administrator may require a 
further showing in addition to the cer-
tified statement that corrective action 
has been taken. 

(vi) If the state fails to take appro-
priate corrective action and file a cer-
tified statement thereof within the 
time prescribed by the Administrator, 
the Administrator shall issue a supple-
mentary order withdrawing approval of 
the State program. If the State takes 
appropriate corrective action, the 
Administrator shall issue a supple-
mentary order stating that approval of 
authority is not withdrawn. 

(vii) The Administrator’s supple-
mentary order shall constitute final 
Agency action within the meaning of 5 
U.S. 704. 

(d) Withdrawal of authorization 
under this section and the Act does not 
relieve any person from complying 
with the requirements of State law, 
nor does it affect the validity of ac-
tions taken by the State prior to with-
drawal. 

[53 FR 20776, June 1, 1988, as amended at 57 
FR 5346, Feb. 13, 1992] 

Subpart G—Eligible Indian Tribes 

SOURCE: 58 FR 8183, Feb. 11, 1993, unless 
otherwise noted. 

§ 233.60 Requirements for eligibility. 

Section 518(e) of the CWA, 33 U.S.C. 
1378(e), authorizes the Administrator 
to treat an Indian Tribe as eligible to 
apply for the 404 permit program under 
section 404(g)(1) if it meets the fol-
lowing criteria: 

(a) The Indian Tribe is recognized by 
the Secretary of the Interior. 

(b) The Indian Tribe has a governing 
body carrying out substantial govern-
mental duties and powers. 

(c) The functions to be exercised by 
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian 
Tribe, held by the Untied States in 
trust for the Indians, held by a member 
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of an Indian Tribe if such property in-
terest is subject to a trust restriction 
an alienation, or otherwise within the 
borders of the Indian reservation. 

(d) The Indian Tribe is reasonably ex-
pected to be capable, in the Adminis-
trator’s judgment, of carrying out the 
functions to be exercised, in a manner 
consistent with the terms and purposes 
of the Act and applicable regulations, 
of an effective section 404 dredge and 
fill permit program. 

[58 FR 8183, Feb. 11, 1993, as amended at 59 
FR 64345, Dec. 14, 1994] 

§ 233.61 Determination of Tribal eligi-
bility. 

An Indian Tribe may apply to the Re-
gional Administrator for a determina-
tion that it meets the statutory cri-
teria which authorize EPA to treat the 
Tribe in a manner similar to that in 
which it treats a State, for purposes of 
the section 404 program. The applica-
tion shall be concise and describe how 
the Indian Tribe will meet each of the 
requirements of § 233.60. The applica-
tion should include the following infor-
mation: 

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior. 

(b) A descriptive statement dem-
onstrating that the Tribal governing 
body is currently carrying out substan-
tial governmental duties and powers 
over a defined area. This Statement 
should: 

(1) Describe the form of the Tribal 
government. 

(2) Describe the types of govern-
mental functions currently performed 
by the Tribal governing body, such as, 
but not limited to, the exercise of po-
lice powers affecting (or relating to) 
the health, safety, and welfare of the 
affected population; taxation; and the 
exercise of the power of eminent do-
main; and 

(3) Identify the source of the Tribal 
government’s authority to carry out 
the governmental functions currently 
being performed. 

(c)(1) A map or legal description of 
the area over which the Indian Tribe 
asserts regulatory authority pursuant 
to section 518(e)(2) of the CWA and 
§ 233.60(c); 

(2) A statement by the Tribal Attor-
ney General (or equivalent official) 
which describes the basis for the 
Tribe’s assertion under section 518(e)(2) 
(including the nature or subject matter 
of the asserted regulatory authority) 
which may include a copy of docu-
ments such as Tribal constitutions, by- 
laws, charters, executive orders, codes, 
ordinances, and/or resolutions which 
support the Tribe’s assertion of author-
ity; 

(d) A narrative statement describing 
the capability of the Indian Tribe to 
administer an effective 404 permit pro-
gram. The Statement may include: 

(1) A description of the Indian Tribe’s 
previous management experience 
which may include the administration 
of programs and services authorized by 
the Indian Self Determination & Edu-
cation Act (25 U.S.C. 450 et seq.), The 
Indian Mineral Development Act (25 
U.S.C. 2101 et seq.), or the Indian Sani-
tation Facility Construction Activity 
Act (42 U.S.C. 2004a). 

(2) A list of existing environmental 
or public health programs adminis-
tered by the Tribal governing body, 
and a copy of related Tribal laws, regu-
lations, and policies; 

(3) A description of the entity (or en-
tities) which exercise the executive, 
legislative, and judicial functions of 
the Tribal government. 

(4) A description of the existing, or 
proposed, agency of the Indian Tribe 
which will assume primary responsi-
bility for establishing and admin-
istering a section 404 dredge and fill 
permit program or plan which proposes 
how the Tribe will acquire additional 
administrative and technical expertise. 
The plan must address how the Tribe 
will obtain the funds to acquire the ad-
ministrative and technical expertise. 

(5) A description of the technical and 
administrative abilities of the staff to 
administer and manage an effective, 
environmentally sound 404 dredge and 
fill permit program. 

(e) The Administrator may, at his 
discretion, request further documenta-
tion necessary to support a Tribal ap-
plication. 

(f) If the Administrator has pre-
viously determined that a Tribe has 
met the requirements for eligibility or 
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