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Subpart C—Rulemaking Petitions 
§ 260.20 General. 

(a) Any person may petition the Ad-
ministrator to modify or revoke any 
provision in parts 260 through 266, 268 
and 273 of this chapter. This section 
sets forth general requirements which 
apply to all such petitions. Section 
260.21 sets forth additional require-
ments for petitions to add a testing or 
analytical method to part 261, 264 or 265 
of this chapter. Section 260.22 sets 
forth additional requirements for peti-
tions to exclude a waste or waste-de-
rived material at a particular facility 
from § 261.3 of this chapter or the lists 
of hazardous wastes in subpart D of 
part 261 of this chapter. Section 260.23 
sets forth additional requirements for 
petitions to amend part 273 of this 
chapter to include additional haz-
ardous wastes or categories of haz-
ardous waste as universal waste. 

(b) Each petition must be submitted 
to the Administrator by certified mail 
and must include: 

(1) The petitioner’s name and ad-
dress; 

(2) A statement of the petitioner’s in-
terest in the proposed action; 

(3) A description of the proposed ac-
tion, including (where appropriate) 
suggested regulatory language; and 

(4) A statement of the need and jus-
tification for the proposed action, in-
cluding any supporting tests, studies, 
or other information. 

(c) The Administrator will make a 
tentative decision to grant or deny a 
petition and will publish notice of such 
tentative decision, either in the form 
of an advanced notice of proposed rule-
making, a proposed rule, or a tentative 
determination to deny the petition, in 
the FEDERAL REGISTER for written pub-
lic comment. 

(d) Upon the written request of any 
interested person, the Administrator 
may, at his discretion, hold an infor-
mal public hearing to consider oral 
comments on the tentative decision. A 
person requesting a hearing must state 
the issues to be raised and explain why 
written comments would not suffice to 
communicate the person’s views. The 
Administrator may in any case decide 
on his own motion to hold an informal 
public hearing. 

(e) After evaluating all public com-
ments the Administrator will make a 
final decision by publishing in the FED-
ERAL REGISTER a regulatory amend-
ment or a denial of the petition. 

[45 FR 33073, May 19, 1980, as amended at 51 
FR 40636, Nov. 7, 1986; 57 FR 38564, Aug. 25, 
1992; 60 FR 25540, May 11, 1995] 

§ 260.21 Petitions for equivalent test-
ing or analytical methods. 

(a) Any person seeking to add a test-
ing or analytical method to part 261, 
264, or 265 of this chapter may petition 
for a regulatory amendment under this 
section and § 260.20. To be successful, 
the person must demonstrate to the 
satisfaction of the Administrator that 
the proposed method is equal to or su-
perior to the corresponding method 
prescribed in part 261, 264, or 265 of this 
chapter, in terms of its sensitivity, ac-
curacy, and precision (i.e., reproduc-
ibility). 

(b) Each petition must include, in ad-
dition to the information required by 
§ 260.20(b): 

(1) A full description of the proposed 
method, including all procedural steps 
and equipment used in the method; 

(2) A description of the types of 
wastes or waste matrices for which the 
proposed method may be used; 

(3) Comparative results obtained 
from using the proposed method with 
those obtained from using the relevant 
or corresponding methods prescribed in 
part 261, 264, or 265 of this chapter; 

(4) An assessment of any factors 
which may interfere with, or limit the 
use of, the proposed method; and 

(5) A description of the quality con-
trol procedures necessary to ensure the 
sensitivity, accuracy and precision of 
the proposed method. 

(c) After receiving a petition for an 
equivalent method, the Administrator 
may request any additional informa-
tion on the proposed method which he 
may reasonably require to evaluate the 
method. 

(d) If the Administrator amends the 
regulations to permit use of a new test-
ing method, the method will be incor-
porated by reference in § 260.11 and 
added to ‘‘Test Methods for Evaluating 
Solid Waste, Physical/Chemical Meth-
ods,’’ EPA Publication SW–846, U.S. 
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Environmental Protection Agency, Of-
fice of Resource Conservation and Re-
covery, Washington, DC 20460. 

[45 FR 33073, May 19, 1980, as amended at 49 
FR 47391, Dec. 4, 1984; 70 FR 34561, June 14, 
2005; 74 FR 30230, June 25, 2009] 

§ 260.22 Petitions to amend part 261 to 
exclude a waste produced at a par-
ticular facility. 

(a) Any person seeking to exclude a 
waste at a particular generating facil-
ity from the lists in subpart D of part 
261 may petition for a regulatory 
amendment under this section and 
§ 260.20. To be successful: 

(1) The petitioner must demonstrate 
to the satisfaction of the Adminis-
trator that the waste produced by a 
particular generating facility does not 
meet any of the criteria under which 
the waste was listed as a hazardous or 
an acutely hazardous waste; and 

(2) Based on a complete application, 
the Administrator must determine, 
where he has a reasonable basis to be-
lieve that factors (including additional 
constituents) other than those for 
which the waste was listed could cause 
the waste to be a hazardous waste, that 
such factors do not warrant retaining 
the waste as a hazardous waste. A 
waste which is so excluded, however, 
still may be a hazardous waste by oper-
ation of subpart C of part 261. 

(b) The procedures in this Section 
and § 260.20 may also be used to petition 
the Administrator for a regulatory 
amendment to exclude from 
§ 261.3(a)(2)(ii) or (c), a waste which is 
described in these Sections and is ei-
ther a waste listed in subpart D, or is 
derived from a waste listed in subpart 
D. This exclusion may only be issued 
for a particular generating, storage, 
treatment, or disposal facility. The pe-
titioner must make the same dem-
onstration as required by paragraph (a) 
of this section. Where the waste is a 
mixture of solid waste and one or more 
listed hazardous wastes or is derived 
from one or more hazardous wastes, his 
demonstration must be made with re-
spect to the waste mixture as a whole; 
analyses must be conducted for not 
only those constituents for which the 
listed waste contained in the mixture 
was listed as hazardous, but also for 
factors (including additional constitu-

ents) that could cause the waste mix-
ture to be a hazardous waste. A waste 
which is so excluded may still be a haz-
ardous waste by operation of subpart C 
of part 261. 

(c) If the waste is listed with codes 
‘‘I’’, ‘‘C’’, ‘‘R’’, or ‘‘E’’, in subpart D, 

(1) The petitioner must show that the 
waste does not exhibit the relevant 
characteristic for which the waste was 
listed as defined in § 261.21, § 261.22, 
§ 261.23, or § 261.24 using any applicable 
methods prescribed therein. The peti-
tioner also must show that the waste 
does not exhibit any of the other char-
acteristics defined in § 261.21, § 261.22, 
§ 261.23, or § 261.24 using any applicable 
methods prescribed therein; 

(2) Based on a complete application, 
the Administrator must determine, 
where he has a reasonable basis to be-
lieve that factors (including additional 
constituents) other than those for 
which the waste was listed could cause 
the waste to be hazardous waste, that 
such factors do not warrant retaining 
the waste as a hazardous waste. A 
waste which is so excluded, however, 
still may be a hazardous waste by oper-
ation of subpart C of part 261. 

(d) If the waste is listed with code 
‘‘T’’ in subpart D, 

(1) The petitioner must demonstrate 
that the waste: 

(i) Does not contain the constituent 
or constituents (as defined in appendix 
VII of part 261 of this chapter) that 
caused the Administrator to list the 
waste; or 

(ii) Although containing one or more 
of the hazardous constituents (as de-
fined in appendix VII of part 261) that 
caused the Administrator to list the 
waste, does not meet the criterion of 
§ 261.11(a)(3) when considering the fac-
tors used by the Administrator in 
§ 261.11(a)(3) (i) through (xi) under 
which the waste was listed as haz-
ardous; and 

(2) Based on a complete application, 
the Administrator must determine, 
where he has a reasonable basis to be-
lieve that factors (including additional 
constituents) other than those for 
which the waste was listed could cause 
the waste to be a hazardous waste, that 
such factors do not warrant retaining 
the waste as a hazardous waste; and 
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(3) The petitioner must demonstrate 
that the waste does not exhibit any of 
the characteristics defined in § 261.21, 
§ 261.22, § 261.23, and § 261.24 using any 
applicable methods prescribed therein; 

(4) A waste which is so excluded, 
however, still may be a hazardous 
waste by operation of subpart C of part 
261. 

(e) If the waste is listed with the code 
‘‘H’’ in subpart D, 

(1) The petitioner must demonstrate 
that the waste does not meet the cri-
terion of § 261.11(a)(2); and 

(2) Based on a complete application, 
the Administrator must determine, 
where he has a reasonable basis to be-
lieve that additional factors (including 
additional constituents) other than 
those for which the waste was listed 
could cause the waste to be a haz-
ardous waste, that such factors do not 
warrant retaining the waste as a haz-
ardous waste; and 

(3) The petitioner must demonstrate 
that the waste does not exhibit any of 
the characteristics defined in § 261.21, 
§ 261.22, § 261.23, and § 261.24 using any 
applicable methods prescribed therein; 

(4) A waste which is so excluded, 
however, still may be a hazardous 
waste by operation of subpart C of part 
261. 

(f) [Reserved for listing radioactive 
wastes.] 

(g) [Reserved for listing infectious 
wastes.] 

(h) Demonstration samples must con-
sist of enough representative samples, 
but in no case less than four samples, 
taken over a period of time sufficient 
to represent the variability or the uni-
formity of the waste. 

(i) Each petition must include, in ad-
dition to the information required by 
§ 260.20(b): 

(1) The name and address of the lab-
oratory facility performing the sam-
pling or tests of the waste; 

(2) The names and qualifications of 
the persons sampling and testing the 
waste; 

(3) The dates of sampling and testing; 
(4) The location of the generating fa-

cility; 
(5) A description of the manufac-

turing processes or other operations 
and feed materials producing the waste 
and an assessment of whether such 

processes, operations, or feed materials 
can or might produce a waste that is 
not covered by the demonstration; 

(6) A description of the waste and an 
estimate of the average and maximum 
monthly and annual quantities of 
waste covered by the demonstration; 

(7) Pertinent data on and discussion 
of the factors delineated in the respec-
tive criterion for listing a hazardous 
waste, where the demonstration is 
based on the factors in § 261.11(a)(3); 

(8) A description of the methodolo-
gies and equipment used to obtain the 
representative samples; 

(9) A description of the sample han-
dling and preparation techniques, in-
cluding techniques used for extraction, 
containerization and preservation of 
the samples; 

(10) A description of the tests per-
formed (including results); 

(11) The names and model numbers of 
the instruments used in performing the 
tests; and 

(12) The following statement signed 
by the generator of the waste or his au-
thorized representative: 

I certify under penalty of law that I have 
personally examined and am familiar with 
the information submitted in this dem-
onstration and all attached documents, and 
that, based on my inquiry of those individ-
uals immediately responsible for obtaining 
the information, I believe that the submitted 
information is true, accurate, and complete. 
I am aware that there are significant pen-
alties for submitting false information, in-
cluding the possibility of fine and imprison-
ment. 

(j) After receiving a petition for an 
exclusion, the Administrator may re-
quest any additional information 
which he may reasonably require to 
evaluate the petition. 

(k) An exclusion will only apply to 
the waste generated at the individual 
facility covered by the demonstration 
and will not apply to waste from any 
other facility. 

(l) The Administrator may exclude 
only part of the waste for which the 
demonstration is submitted where he 
has reason to believe that variability 
of the waste justifies a partial exclu-
sion. 

[45 FR 33073, May 19, 1980, as amended at 50 
FR 28742, July 15, 1985; 54 FR 27116, June 27, 
1989; 58 FR 46049, Aug. 31, 1994; 70 FR 34561, 
June 14, 2005; 71 FR 40258, July 14, 2006] 
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§ 260.23 Petitions to amend 40 CFR 
part 273 to include additional haz-
ardous wastes. 

(a) Any person seeking to add a haz-
ardous waste or a category of haz-
ardous waste to the universal waste 
regulations of part 273 of this chapter 
may petition for a regulatory amend-
ment under this section, 40 CFR 260.20, 
and subpart G of 40 CFR part 273. 

(b) To be successful, the petitioner 
must demonstrate to the satisfaction 
of the Administrator that regulation 
under the universal waste regulations 
of 40 CFR part 273: Is appropriate for 
the waste or category of waste; will im-
prove management practices for the 
waste or category of waste; and will 
improve implementation of the haz-
ardous waste program. The petition 
must include the information required 
by 40 CFR 260.20(b). The petition should 
also address as many of the factors 
listed in 40 CFR 273.81 as are appro-
priate for the waste or category of 
waste addressed in the petition. 

(c) The Administrator will grant or 
deny a petition using the factors listed 
in 40 CFR 273.81. The decision will be 
based on the weight of evidence show-
ing that regulation under 40 CFR part 
273 is appropriate for the waste or cat-
egory of waste, will improve manage-
ment practices for the waste or cat-
egory of waste, and will improve imple-
mentation of the hazardous waste pro-
gram. 

(d) The Administrator may request 
additional information needed to 
evaluate the merits of the petition. 

[60 FR 25540, May 11, 1995] 

§ 260.30 Non-waste determinations and 
variances from classification as a 
solid waste. 

In accordance with the standards and 
criteria in § 260.31 and § 260.34 and the 
procedures in § 260.33, the Adminis-
trator may determine on a case-by-case 
basis that the following recycled mate-
rials are not solid wastes: 

(a) Materials that are accumulated 
speculatively without sufficient 
amounts being recycled (as defined in 
§ 261.1(c)(8) of this chapter); 

(b) Materials that are reclaimed and 
then reused within the original produc-
tion process in which they were gen-
erated; 

(c) Materials that have been re-
claimed but must be reclaimed further 
before the materials are completely re-
covered. 

(d) Hazardous secondary materials 
that are reclaimed in a continuous in-
dustrial process; and 

(e) Hazardous secondary materials 
that are indistinguishable in all rel-
evant aspects from a product or inter-
mediate. 

[50 FR 661, Jan. 4, 1985; 50 FR 14219, Apr. 11, 
1985, as amended at 59 FR 48041, Sept. 19, 
1994; 73 FR 64758, Oct. 30, 2008] 

§ 260.31 Standards and criteria for 
variances from classification as a 
solid waste. 

(a) The Administrator may grant re-
quests for a variance from classifying 
as a solid waste those materials that 
are accumulated speculatively without 
sufficient amounts being recycled if 
the applicant demonstrates that suffi-
cient amounts of the material will be 
recycled or transferred for recycling in 
the following year. If a variance is 
granted, it is valid only for the fol-
lowing year, but can be renewed, on an 
annual basis, by filing a new applica-
tion. The Administrator’s decision will 
be based on the following criteria: 

(1) The manner in which the material 
is expected to be recycled, when the 
material is expected to be recycled, 
and whether this expected disposition 
is likely to occur (for example, because 
of past practice, market factors, the 
nature of the material, or contractual 
arrangements for recycling); 

(2) The reason that the applicant has 
accumulated the material for one or 
more years without recycling 75 per-
cent of the volume accumulated at the 
beginning of the year; 

(3) The quantity of material already 
accumulated and the quantity expected 
to be generated and accumulated be-
fore the material is recycled; 

(4) The extent to which the material 
is handled to minimize loss; 

(5) Other relevant factors. 
(b) The Administrator may grant re-

quests for a variance from classifying 
as a solid waste those materials that 
are reclaimed and then reused as feed-
stock within the original production 
process in which the materials were 
generated if the reclamation operation 
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is an essential part of the production 
process. This determination will be 
based on the following criteria: 

(1) How economically viable the pro-
duction process would be if it were to 
use virgin materials, rather than re-
claimed materials; 

(2) The extent to which the material 
is handled before reclamation to mini-
mize loss; 

(3) The time periods between gener-
ating the material and its reclamation, 
and between reclamation and return to 
the original primary production proc-
ess; 

(4) The location of the reclamation 
operation in relation to the production 
process; 

(5) Whether the reclaimed material is 
used for the purpose for which it was 
originally produced when it is returned 
to the original process, and whether it 
is returned to the process in substan-
tially its original form; 

(6) Whether the person who generates 
the material also reclaims it; 

(7) Other relevant factors. 
(c) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those mate-
rials that have been reclaimed but 
must be reclaimed further before re-
covery is completed if, after initial rec-
lamation, the resulting material is 
commodity-like (even though it is not 
yet a commercial product, and has to 
be reclaimed further). This determina-
tion will be based on the following fac-
tors: 

(1) The degree of processing the ma-
terial has undergone and the degree of 
further processing that is required; 

(2) The value of the material after it 
has been reclaimed; 

(3) The degree to which the reclaimed 
material is like an analogous raw ma-
terial; 

(4) The extent to which an end mar-
ket for the reclaimed material is guar-
anteed; 

(5) The extent to which the reclaimed 
material is handled to minimize loss; 

(6) Other relevant factors. 

[50 FR 662, Jan. 4, 1985, as amended at 59 FR 
48041, Sept. 19, 1994; 71 FR 16902, Apr. 4, 2006] 

§ 260.32 Variances to be classified as a 
boiler. 

In accordance with the standards and 
criteria in § 260.10 (definition of ‘‘boil-
er’’), and the procedures in § 260.33, the 
Administrator may determine on a 
case-by-case basis that certain en-
closed devices using controlled flame 
combustion are boilers, even though 
they do not otherwise meet the defini-
tion of boiler contained in § 260.10, after 
considering the following criteria: 

(a) The extent to which the unit has 
provisions for recovering and exporting 
thermal energy in the form of steam, 
heated fluids, or heated gases; and 

(b) The extent to which the combus-
tion chamber and energy recovery 
equipment are of integral design; and 

(c) The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal 
value of the fuel; and 

(d) The extent to which exported en-
ergy is utilized; and 

(e) The extent to which the device is 
in common and customary use as a 
‘‘boiler’’ functioning primarily to 
produce steam, heated fluids, or heated 
gases; and 

(f) Other factors, as appropriate. 

[50 FR 662, Jan. 4, 1985, as amended at 59 FR 
48041, Sept. 19, 1994] 

§ 260.33 Procedures for variances from 
classification as a solid waste, for 
variances to be classified as a boil-
er, or for non-waste determinations. 

The Administrator will use the fol-
lowing procedures in evaluating appli-
cations for variances from classifica-
tion as a solid waste, applications to 
classify particular enclosed controlled 
flame combustion devices as boilers, or 
applications for non-waste determina-
tions. 

(a) The applicant must apply to the 
Administrator for the variance or non- 
waste determination. The application 
must address the relevant criteria con-
tained in § 260.31, § 260.32, or § 260.34, as 
applicable. 

(b) The Administrator will evaluate 
the application and issue a draft notice 
tentatively granting or denying the ap-
plication. Notification of this tentative 
decision will be provided by newspaper 
advertisement or radio broadcast in 
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the locality where the recycler is lo-
cated. The Administrator will accept 
comment on the tentative decision for 
30 days, and may also hold a public 
hearing upon request or at his discre-
tion. The Administrator will issue a 
final decision after receipt of com-
ments and after the hearing (if any). 

(c) For non-waste determinations, in 
the event of a change in circumstances 
that affect how a hazardous secondary 
material meets the relevant criteria 
contained in § 260.34 upon which a non- 
waste determination has been based, 
the applicant must re-apply to the Ad-
ministrator for a formal determination 
that the hazardous secondary material 
continues to meet the relevant criteria 
and therefore is not a solid waste. 

[59 FR 48041, Sept. 19, 1994, as amended at 73 
FR 64758, Oct. 30, 2008] 

§ 260.34 Standards and criteria for 
non-waste determinations. 

(a) An applicant may apply to the 
Administrator for a formal determina-
tion that a hazardous secondary mate-
rial is not discarded and therefore not 
a solid waste. The determinations will 
be based on the criteria contained in 
paragraphs (b) or (c) of this section, as 
applicable. If an application is denied, 
the hazardous secondary material 
might still be eligible for a solid waste 
variance or exclusion (for example, one 
of the solid waste variances under 
§ 260.31). Determinations may also be 
granted by the State if the State is ei-
ther authorized for this provision or if 
the following conditions are met: 

(1) The State determines the haz-
ardous secondary material meets the 
criteria in paragraphs (b) or (c) of this 
section, as applicable; 

(2) The State requests that EPA re-
view its determination; and 

(3) EPA approves the State deter-
mination. 

(b) The Administrator may grant a 
non-waste determination for hazardous 
secondary material which is reclaimed 
in a continuous industrial process if 
the applicant demonstrates that the 
hazardous secondary material is a part 
of the production process and is not 
discarded. The determination will be 
based on whether the hazardous sec-
ondary material is legitimately recy-

cled as specified in § 260.43 and on the 
following criteria: 

(1) The extent that the management 
of the hazardous secondary material is 
part of the continuous primary produc-
tion process and is not waste treat-
ment; 

(2) Whether the capacity of the pro-
duction process would use the haz-
ardous secondary material in a reason-
able time frame and ensure that the 
hazardous secondary material will not 
be abandoned (for example, based on 
past practices, market factors, the na-
ture of the hazardous secondary mate-
rial, or any contractual arrangements); 

(3) Whether the hazardous constitu-
ents in the hazardous secondary mate-
rial are reclaimed rather than released 
to the air, water or land at signifi-
cantly higher levels from either a sta-
tistical or from a health and environ-
mental risk perspective than would 
otherwise be released by the produc-
tion process; and 

(4) Other relevant factors that dem-
onstrate the hazardous secondary ma-
terial is not discarded. 

(c) The Administrator may grant a 
non-waste determination for hazardous 
secondary material which is indistin-
guishable in all relevant aspects from a 
product or intermediate if the appli-
cant demonstrates that the hazardous 
secondary material is comparable to a 
product or intermediate and is not dis-
carded. The determination will be 
based on whether the hazardous sec-
ondary material is legitimately recy-
cled as specified in § 260.43 and on the 
following criteria: 

(1) Whether market participants 
treat the hazardous secondary material 
as a product or intermediate rather 
than a waste (for example, based on the 
current positive value of the hazardous 
secondary material, stability of de-
mand, or any contractual arrange-
ments); 

(2) Whether the chemical and phys-
ical identity of the hazardous sec-
ondary material is comparable to com-
mercial products or intermediates; 

(3) Whether the capacity of the mar-
ket would use the hazardous secondary 
material in a reasonable time frame 
and ensure that the hazardous sec-
ondary material will not be abandoned 
(for example, based on past practices, 
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market factors, the nature of the haz-
ardous secondary material, or any con-
tractual arrangements); 

(4) Whether the hazardous constitu-
ents in the hazardous secondary mate-
rial are reclaimed rather than released 
to the air, water or land at signifi-
cantly higher levels from either a sta-
tistical or from a health and environ-
mental risk perspective than would 
otherwise be released by the produc-
tion process; and 

(5) Other relevant factors that dem-
onstrate the hazardous secondary ma-
terial is not discarded. 

[73 FR 64758, Oct. 30, 2008] 

§ 260.40 Additional regulation of cer-
tain hazardous waste recycling ac-
tivities on a case-by-case basis. 

(a) The Regional Administrator may 
decide on a case-by-case basis that per-
sons accumulating or storing the 
recyclable materials described in 
§ 261.6(a)(2)(iii) of this chapter should 
be regulated under § 261.6 (b) and (c) of 
this chapter. The basis for this decision 
is that the materials are being accumu-
lated or stored in a manner that does 
not protect human health and the envi-
ronment because the materials or their 
toxic constituents have not been ade-
quately contained, or because the ma-
terials being accumulated or stored to-
gether are incompatible. In making 
this decision, the Regional Adminis-
trator will consider the following fac-
tors: 

(1) The types of materials accumu-
lated or stored and the amounts accu-
mulated or stored; 

(2) The method of accumulation or 
storage; 

(3) The length of time the materials 
have been accumulated or stored before 
being reclaimed; 

(4) Whether any contaminants are 
being released into the environment, or 
are likely to be so released; and 

(5) Other relevant factors. 
(b) [Reserved] 

The procedures for this decision are set 
forth in § 260.41 of this chapter. 

[50 FR 662, Jan. 4, 1985, as amended at 71 FR 
40258, July 14, 2006] 

§ 260.41 Procedures for case-by-case 
regulation of hazardous waste recy-
cling activities. 

The Regional Administrator will use 
the following procedures when deter-
mining whether to regulate hazardous 
waste recycling activities described in 
§ 261.6(a)(2)(iii) under the provisions of 
§ 261.6 (b) and (c), rather than under the 
provisions of subpart F of part 266 of 
this chapter. 

(a) If a generator is accumulating the 
waste, the Regional Administrator will 
issue a notice setting forth the factual 
basis for the decision and stating that 
the person must comply with the appli-
cable requirements of subparts A, C, D, 
and E of part 262 of this chapter. The 
notice will become final within 30 days, 
unless the person served requests a 
public hearing to challenge the deci-
sion. Upon receiving such a request, 
the Regional Administrator will hold a 
public hearing. The Regional Adminis-
trator will provide notice of the hear-
ing to the public and allow public par-
ticipation at the hearing. The Regional 
Administrator will issue a final order 
after the hearing stating whether or 
not compliance with part 262 is re-
quired. The order becomes effective 30 
days after service of the decision unless 
the Regional Administrator specifies a 
later date or unless review by the Ad-
ministrator is requested. The order 
may be appealed to the Administrator 
by any person who participated in the 
public hearing. The Administrator may 
choose to grant or to deny the appeal. 
Final Agency action occurs when a 
final order is issued and Agency review 
procedures are exhausted. 

(b) If the person is accumulating the 
recyclable material as a storage facil-
ity, the notice will state that the per-
son must obtain a permit in accordance 
with all applicable provisions of parts 
270 and 124 of this chapter. The owner 
or operator of the facility must apply 
for a permit within no less than 60 days 
and no more than six months of notice, 
as specified in the notice. If the owner 
or operator of the facility wishes to 
challenge the Regional Administrator’s 
decision, he may do so in his permit ap-
plication, in a public hearing held on 
the draft permit, or in comments filed 
on the draft permit or on the notice of 
intent to deny the permit. The fact 
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sheet accompanying the permit will 
specify the reasons for the Agency’s de-
termination. The question of whether 
the Regional Administrator’s decision 
was proper will remain open for consid-
eration during the public comment pe-
riod discussed under § 124.11 of this 
chapter and in any subsequent hearing. 

[50 FR 663, Jan. 4, 1985, as amended at 71 FR 
40258, July 14, 2006] 

§ 260.42 Notification requirement for 
hazardous secondary materials. 

(a) Hazardous secondary material 
generators, tolling contractors, toll 
manufacturers, reclaimers, and inter-
mediate facilities managing hazardous 
secondary materials which are ex-
cluded from regulation under 
§ 261.2(a)(2)(ii), § 261.4(a)(23), (24), or (25) 
must send a notification prior to oper-
ating under the exclusion(s) and by 
March 1 of each even numbered year 
thereafter to the Regional Adminis-
trator using EPA Form 8700–12 that in-
cludes the following information: 

(1) The name, address, and EPA ID 
number (if applicable) of the facility; 

(2) The name and telephone number 
of a contact person; 

(3) The NAICS code of the facility; 
(4) The exclusion under which the 

hazardous secondary materials will be 
managed (e.g., § 261.2(a)(2)(ii), 
§ 261.4(a)(23), (24), and/or (25)); 

(5) For reclaimers and intermediate 
facilities managing hazardous sec-
ondary materials in accordance with 
§ 261.4(a)(24) or (25), whether the re-
claimer or intermediate facility has fi-
nancial assurance (not applicable for 
persons managing hazardous secondary 
materials generated and reclaimed 
under the control of the generator); 

(6) When the facility expects to begin 
managing the hazardous secondary ma-
terials in accordance with the exclu-
sion; 

(7) A list of hazardous secondary ma-
terials that will be managed according 
to the exclusion (reported as the EPA 
hazardous waste numbers that would 
apply if the hazardous secondary mate-
rials were managed as hazardous 
wastes); 

(8) For each hazardous secondary ma-
terial, whether the hazardous sec-
ondary material, or any portion there-

of, will be managed in a land-based 
unit; 

(9) The quantity of each hazardous 
secondary material to be managed an-
nually; and 

(10) The certification (included in 
EPA Form 8700–12) signed and dated by 
an authorized representative of the fa-
cility. 

(b) If a hazardous secondary material 
generator, tolling contractor, toll man-
ufacturer, reclaimer or intermediate 
facility has submitted a notification, 
but then subsequently stops managing 
hazardous secondary materials in ac-
cordance with the exclusion(s), the fa-
cility must notify the Regional Admin-
istrator within thirty (30) days using 
EPA Form 8700–12. For purposes of this 
section, a facility has stopped man-
aging hazardous secondary materials if 
the facility no longer generates, man-
ages and/or reclaims hazardous sec-
ondary materials under the exclu-
sion(s) and does not expect to manage 
any amount of hazardous secondary 
materials for at least one year. 

[73 FR 64759, Oct. 30, 2008] 

§ 260.43 Legitimate recycling of haz-
ardous secondary materials regu-
lated under § 260.34, § 261.2(a)(2)(ii), 
and § 261.4(a)(23), (24), or (25). 

(a) Persons regulated under § 260.34 or 
claiming to be excluded from haz-
ardous waste regulation under 
§ 261.2(a)(2)(ii), § 261.4(a)(23), (24), or (25) 
because they are engaged in reclama-
tion must be able to demonstrate that 
the recycling is legitimate. Hazardous 
secondary material that is not legiti-
mately recycled is discarded material 
and is a solid waste. In determining if 
their recycling is legitimate, persons 
must address the requirements of 
§ 260.43(b) and must consider the re-
quirements of § 260.43(c) below. 

(b) Legitimate recycling must in-
volve a hazardous secondary material 
that provides a useful contribution to 
the recycling process or to a product or 
intermediate of the recycling process, 
and the recycling process must produce 
a valuable product or intermediate. 

(1) The hazardous secondary material 
provides a useful contribution if it 

(i) Contributes valuable ingredients 
to a product or intermediate; or 
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(ii) Replaces a catalyst or carrier in 
the recycling process; or 

(iii) Is the source of a valuable con-
stituent recovered in the recycling 
process; or 

(iv) Is recovered or regenerated by 
the recycling process; or 

(v) Is used as an effective substitute 
for a commercial product. 

(2) The product or intermediate is 
valuable if it is 

(i) Sold to a third party; or 
(ii) Used by the recycler or the gener-

ator as an effective substitute for a 
commercial product or as an ingredient 
or intermediate in an industrial proc-
ess. 

(c) The following factors must be 
considered in making a determination 
as to the overall legitimacy of a spe-
cific recycling activity. 

(1) The generator and the recycler 
should manage the hazardous sec-
ondary material as a valuable com-
modity. Where there is an analogous 
raw material, the hazardous secondary 
material should be managed, at a min-
imum, in a manner consistent with the 
management of the raw material. 
Where there is no analogous raw mate-
rial, the hazardous secondary material 
should be contained. Hazardous sec-
ondary materials that are released to 
the environment and are not recovered 
immediately are discarded. 

(2) The product of the recycling proc-
ess does not 

(i) Contain significant concentra-
tions of any hazardous constituents 
found in appendix VIII of part 261 that 
are not found in analogous products; or 

(ii) Contain concentrations of any 
hazardous constituents found in appen-
dix VIII of part 261 at levels that are 
significantly elevated from those found 
in analogous products; or 

(iii) Exhibit a hazardous char-
acteristic (as defined in part 261 sub-
part C) that analogous products do not 
exhibit. 

(3) In making a determination that a 
hazardous secondary material is legiti-
mately recycled, persons must evaluate 
all factors and consider legitimacy as a 
whole. If, after careful evaluation of 
these other considerations, one or both 
of the factors are not met, then this 
fact may be an indication that the ma-
terial is not legitimately recycled. 

However, the factors in this para-
graph do not have to be met for the re-
cycling to be considered legitimate. In 
evaluating the extent to which these 
factors are met and in determining 
whether a process that does not meet 
one or both of these factors is still le-
gitimate, persons can consider the pro-
tectiveness of the storage methods, ex-
posure from toxics in the product, the 
bioavailability of the toxics in the 
product, and other relevant consider-
ations. 

[73 FR 64759, Oct. 30, 2008] 

PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

Subpart A—General 

Sec. 
261.1 Purpose and scope. 
261.2 Definition of solid waste. 
261.3 Definition of hazardous waste. 
261.4 Exclusions. 
261.5 Special requirements for hazardous 

waste generated by conditionally exempt 
small quantity generators. 

261.6 Requirements for recyclable mate-
rials. 

261.7 Residues of hazardous waste in empty 
containers. 

261.8 PCB wastes regulated under Toxic 
Substance Control Act. 

261.9 Requirements for Universal Waste. 

Subpart B—Criteria for Identifying the 
Characteristics of Hazardous Waste 
and for Listing Hazardous Waste 

261.10 Criteria for identifying the character-
istics of hazardous waste. 

261.11 Criteria for listing hazardous waste. 

Subpart C—Characteristics of Hazardous 
Waste 

261.20 General. 
261.21 Characteristic of ignitability. 
261.22 Characteristic of corrosivity. 
261.23 Characteristic of reactivity. 
261.24 Toxicity characteristic. 

Subpart D—Lists of Hazardous Wastes 

261.30 General. 
261.31 Hazardous wastes from non-specific 

sources. 
261.32 Hazardous wastes from specific 

sources. 
261.33 Discarded commercial chemical prod-

ucts, off-specification species, container 
residues, and spill residues thereof. 
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