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by a qualified Professional Engineer in 
accordance with § 270.11(d) that the re-
paired system is capable of handling 
hazardous wastes without release for 
the intended life of the system. This 
certification is to be placed in the op-
erating record and maintained until 
closure of the facility. 

NOTE: The Regional Administrator may, on 
the basis of any information received that 
there is or has been a release of hazardous 
waste or hazardous constituents into the en-
vironment, issue an order under RCRA sec-
tion 3004(v), 3008(h), or 7003(a) requiring cor-
rective action or such other response as 
deemed necessary to protect human health 
or the environment. 

NOTE: See § 265.15(c) for the requirements 
necessary to remedy a failure. Also, 40 CFR 
Part 302 requires the owner or operator to 
notify the National Response Center of a re-
lease of any ‘‘reportable quantity.’’ 

[51 FR 25479, July 14, 1986, as amended at 53 
FR 34087, Sept. 2, 1988; 71 FR 16911, Apr. 4, 
2006] 

§ 265.197 Closure and post-closure 
care. 

(a) At closure of a tank system, the 
owner or operator must remove or de-
contaminate all waste residues, con-
taminated containment system compo-
nents (liners, etc.), contaminated soils, 
and structures and equipment contami-
nated with waste, and manage them as 
hazardous waste, unless § 261.3(d) of 
this Chapter applies. The closure plan, 
closure activities, cost estimates for 
closure, and financial responsibility for 
tank systems must meet all of the re-
quirements specified in subparts G and 
H of this part. 

(b) If the owner or operator dem-
onstrates that not all contaminated 
soils can be practicably removed or de-
contaminated as required in paragraph 
(a) of this section, then the owner or 
operator must close the tank system 
and perform post-closure care in ac-
cordance with the closure and post-clo-
sure care requirements that apply to 
landfills (§ 265.310). In addition, for the 
purposes of closure, post-closure, and 
financial responsibility, such a tank 
system is then considered to be a land-
fill, and the owner or operator must 
meet all of the requirements for land-
fills specified in subparts G and H of 
this part. 

(c) If an owner or operator has a tank 
system which does not have secondary 
containment that meets the require-
ments of § 265.193(b) through (f) and 
which is not exempt from the sec-
ondary containment requirements in 
accordance with § 265.193(g), then, 

(1) The closure plan for the tank sys-
tem must include both a plan for com-
plying with paragraph (a) of this sec-
tion and a contingent plan for com-
plying with paragraph (b) of this sec-
tion. 

(2) A contingent post-closure plan for 
complying with paragraph (b) of this 
section must be prepared and sub-
mitted as part of the permit applica-
tion. 

(3) The cost estimates calculated for 
closure and post-closure care must re-
flect the costs of complying with the 
contingent closure plan and the contin-
gent post-closure plan, if these costs 
are greater than the costs of complying 
with the closure plan prepared for the 
expected closure under paragraph (a) of 
this section. 

(4) Financial assurance must be based 
on the cost estimates in paragraph 
(c)(3) of this section. 

(5) For the purposes of the contingent 
closure and post-closure plans, such a 
tank system is considered to be a land-
fill, and the contingent plans must 
meet all of the closure, post-closure, 
and financial responsibility require-
ments for landfills under subparts G 
and H of this part. 

[51 FR 25479, July 14, 1986, as amended at 71 
FR 40275, July 14, 2006] 

§ 265.198 Special requirements for ig-
nitable or reactive wastes. 

(a) Ignitable or reactive waste must 
not be placed in a tank system, unless: 

(1) The waste is treated, rendered, or 
mixed before or immediately after 
placement in the tank system so that: 

(i) The resulting waste, mixture, or 
dissolved material no longer meets the 
definition of ignitable or reactive 
waste under §§ 261.21 or 261.23 of this 
chapter; and 

(ii) Section 265.17(b) is complied with; 
or 

(2) The waste is stored or treated in 
such a way that it is protected from 
any material or conditions that may 
cause the waste to ignite or react; or 

VerDate Mar<15>2010 07:51 Aug 08, 2012 Jkt 226172 PO 00000 Frm 00673 Fmt 8010 Sfmt 8010 Y:\SGML\226172.XXX 226172er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



664 

40 CFR Ch. I (7–1–12 Edition) § 265.199 

(3) The tank system is used solely for 
emergencies. 

(b) The owner or operator of a facil-
ity where ignitable or reactive waste is 
stored or treated in tanks must comply 
with the requirements for the mainte-
nance of protective distances between 
the waste management area and any 
public ways, streets, alleys, or an ad-
joining property line that can be built 
upon as required in Tables 2–1 through 
2–6 of the National Fire Protection As-
sociation’s ‘‘Flammable and Combus-
tible Liquids Code,’’ (1977 or 1981), (in-
corporated by reference, see § 260.11). 

§ 265.199 Special requirements for in-
compatible wastes. 

(a) Incompatible wastes, or incom-
patible waste and materials, must not 
be placed in the same tank system, un-
less § 265.17(b) is complied with. 

(b) Hazardous waste must not be 
placed in a tank system that has not 
been decontaminated and that pre-
viously held an incompatible waste or 
material, unless § 265.17(b) is complied 
with. 

§ 265.200 Waste analysis and trial tests. 

In addition to performing the waste 
analysis required by § 265.13, the owner 
or operator must, whenever a tank sys-
tem is to be used to treat chemically or 
to store a hazardous waste that is sub-
stantially different from waste pre-
viously treated or stored in that tank 
system; or treat chemically a haz-
ardous waste with a substantially dif-
ferent process than any previously used 
in that tank system: 

(a) Conduct waste analyses and trial 
treatment or storage tests (e.g., bench- 
scale or pilot-plant scale tests); or 

(b) Obtain written, documented infor-
mation on similar waste under similar 
operating conditions to show that the 
proposed treatment or storage will 
meet the requirements of § 265.194(a). 

NOTE: Section 265.13 requires the waste 
analysis plan to include analyses needed to 
comply with §§ 265.198 and 265.199. Section 
265.73 requires the owner or operator to place 
the results from each waste analysis and 
trial test, or the documented information, in 
the operating record of the facility. 

§ 265.201 Special requirements for gen-
erators of between 100 and 1,000 kg/ 
mo that accumulate hazardous 
waste in tanks. 

(a) The requirements of this section 
apply to small quantity generators of 
more than 100 kg but less than 1,000 kg 
of hazardous waste in a calendar 
month, that accumulate hazardous 
waste in tanks for less than 180 days 
(or 270 days if the generator must ship 
the waste greater than 200 miles), and 
do not accumulate over 6,000 kg on-site 
at any time. 

(b) Generators of between 100 and 
1,000 kg/mo hazardous waste must com-
ply with the following general oper-
ating requirements: 

(1) Treatment or storage of hazardous 
waste in tanks must comply with 
§ 265.17(b). 

(2) Hazardous wastes or treatment re-
agents must not be placed in a tank if 
they could cause the tank or its inner 
liner to rupture, leak, corrode, or oth-
erwise fail before the end of its in-
tended life. 

(3) Uncovered tanks must be operated 
to ensure at least 60 centimeters (2 
feet) of freeboard, unless the tank is 
equipped with a containment structure 
(e.g., dike or trench), a drainage con-
trol system, or a diversion structure 
(e.g., standby tank) with a capacity 
that equals or exceeds the volume of 
the top 60 centimeters (2 feet) of the 
tank. 

(4) Where hazardous waste is continu-
ously fed into a tank, the tank must be 
equipped with a means to stop this in-
flow (e.g., waste feed cutoff system or 
by-pass system to a stand-by tank). 

NOTE: These systems are intended to be 
used in the event of a leak or overflow from 
the tank due to a system failure (e.g., a mal-
function in the treatment process, a crack in 
the tank, etc.). 

(c) Except as noted in paragraph (d) 
of this section, generators who accu-
mulate between 100 and 1,000 kg/mo of 
hazardous waste in tanks must inspect, 
where present: 

(1) Discharge control equipment (e.g., 
waste feed cutoff systems, by-pass sys-
tems, and drainage systems) at least 
once each operating day, to ensure that 
it is in good working order; 
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