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particular Industrial User’s Discharge

Overflows between the Industrial User and

the POTW Treatment Plant; and

(ii) The POTW is complying with all
NPDES permit requirements and any
additional requirements in any order
or decree, issued pursuant to the Clean
Water Act affecting combined sewer
overflows. These requirements include,
but are not limited to, any combined
sewer overflow requirements that con-
form to the Combined Sewer Overflow
Control Policy.

[49 FR 31221, Aug. 3, 1984, as amended at 51
FR 20430, June 4, 1986; 53 FR 42435, Nov. 5,
1987; 58 FR 9386, Feb. 19, 1993; 58 FR 18017,
Apr. 7, 1993; 70 FR 60193, Oct. 14, 2005]

§403.8 Pretreatment Program Re-
quirements: Development and Im-
plementation by POTW.

(a) POTWs required to develop a
pretreatment program. Any POTW (or
combination of POTWs operated by the
same authority) with a total design
flow greater than 5 million gallons per
day (mgd) and receiving from Indus-
trial TUsers pollutants which Pass
Through or Interfere with the oper-
ation of the POTW or are otherwise
subject to Pretreatment Standards will
be required to establish a POTW
Pretreatment Program unless the
NPDES State exercises its option to
assume local responsibilities as pro-
vided for in §403.10(e). The Regional
Administrator or Director may require
that a POTW with a design flow of 5
mgd or less develop a POTW
Pretreatment Program if he or she
finds that the nature or volume of the
industrial influent, treatment process
upsets, violations of POTW effluent
limitations, contamination of munic-
ipal sludge, or other circumstances

warrant in order to prevent Inter-
ference with the POTW or Pass
Through.

(b) Deadline for Program Approval. A
POTW which meets the criteria of
paragraph (a) of this section must re-
ceive approval of a POTW
Pretreatment Program no later than 3
years after the reissuance or modifica-
tion of its existing NPDES permit but
in no case later than July 1, 1983.
POTWs whose NPDES permits are
modified under section 301(h) of the Act
shall have a Pretreatment Program
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within three (3) years as provided for in
40 CFR part 125, subpart G. POTWs
identified after July 1, 1983 as being re-
quired to develop a POTW
Pretreatment Program under para-
graph (a) of this section shall develop
and submit such a program for ap-
proval as soon as possible, but in no
case later than one year after written
notification from the Approval Author-
ity of such identification. The POTW
Pretreatment Program shall meet the
criteria set forth in paragraph (f) of
this section and shall be administered
by the POTW to ensure compliance by
Industrial Users with  applicable
Pretreatment Standards and Require-
ments.

(¢) Incorporation of approved programs
in permits. A POTW may develop an ap-
propriate POTW Pretreatment Pro-
gram any time before the time limit
set forth in paragraph (b) of this sec-
tion. The POTW’s NPDES Permit will
be reissued or modified by the NPDES
State or EPA to incorporate the ap-
proved Program as enforceable condi-
tions of the Permit. The modification
of a POTW’s NPDES Permit for the
purposes of incorporating a POTW
Pretreatment Program approved in ac-
cordance with the procedure in §403.11
shall be deemed a minor Permit modi-
fication subject to the procedures in 40
CFR 122.63.

(d) Incorporation of compliance sched-
ules in permits. [Reserved]

(e) Cause for reissuance or modification
of Permits. Under the authority of sec-
tion 402(b)(1)(C) of the Act, the Ap-
proval Authority may modify, or alter-
natively, revoke and reissue a POTW’s
Permit in order to:

(1) Put the POTW on a compliance
schedule for the development of a
POTW Pretreatment Program where
the addition of pollutants into a POTW
by an Industrial User or combination
of Industrial Users presents a substan-
tial hazard to the functioning of the
treatment works, quality of the receiv-
ing waters, human health, or the envi-
ronment;

(2) Coordinate the issuance of a sec-
tion 201 construction grant with the in-
corporation into a permit of a compli-
ance schedule for POTW Pretreatment
Program;
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(3) Incorporate a modification of the
permit approved under section 301(h) or
301(i) of the Act;

(4) Incorporate an approved POTW
Pretreatment Program in the POTW
permit; or

(5) Incorporate a compliance schedule
for the development of a POTW
pretreatment program in the POTW
permit.

(6) Incorporate the removal credits
(established under §403.7) in the POTW
permit.

(f) POTW pretreatment requirements. A
POTW pretreatment program must be
based on the following legal authority
and include the following procedures.
These authorities and procedures shall
at all times be fully and effectively ex-
ercised and implemented.

(1) Legal authority. The POTW shall
operate pursuant to legal authority en-
forceable in Federal, State or local
courts, which authorizes or enables the
POTW to apply and to enforce the re-
quirements of sections 307 (b) and (c),
and 402(b)(8) of the Act and any regula-
tions implementing those sections.
Such authority may be contained in a
statute, ordinance, or series of con-
tracts or joint powers agreements
which the POTW is authorized to
enact, enter into or implement, and
which are authorized by State law. At
a minimum, this legal authority shall
enable the POTW to:

(i) Deny or condition new or in-
creased contributions of pollutants, or
changes in the nature of pollutants, to
the POTW by Industrial Users where
such contributions do not meet appli-
cable Pretreatment Standards and Re-
quirements or where such contribu-
tions would cause the POTW to violate
its NPDES permit;

(ii) Require compliance with applica-
ble Pretreatment Standards and Re-
quirements by Industrial Users;

(iii) Control through Permit, order,
or similar means, the contribution to
the POTW by each Industrial User to
ensure compliance with applicable
Pretreatment Standards and Require-
ments. In the case of Industrial Users
identified as significant under §403.3(v),
this control shall be achieved through
individual permits or equivalent indi-
vidual control mechanisms issued to
each such User except as follows.
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(A)(I) At the discretion of the POTW,
this control may include use of general
control mechanisms if the following
conditions are met. All of the facilities
to be covered must:

(i) Involve the same or substantially
similar types of operations;

(i1) Discharge the same types of
wastes;

(iii) Require the same effluent limita-
tions;

(iv) Require the same or similar mon-
itoring; and

(v) In the opinion of the POTW, are
more appropriately controlled under a
general control mechanism than under
individual control mechanisms.

(2) To be covered by the general con-
trol mechanism, the Significant Indus-
trial User must file a written request
for coverage that identifies its contact
information, production processes, the
types of wastes generated, the location
for monitoring all wastes covered by
the general control mechanism, any re-
quests in accordance with §403.12(e)(2)
for a monitoring waiver for a pollutant
neither present nor expected to be
present in the Discharge, and any other
information the POTW deems appro-
priate. A monitoring waiver for a pol-
lutant neither present nor expected to
be present in the Discharge is not effec-
tive in the general control mechanism
until after the POTW has provided
written notice to the Significant Indus-
trial User that such a waiver request
has been granted in accordance with
§403.12(e)(2). The POTW must retain a
copy of the general control mechanism,
documentation to support the POTW’s
determination that a specific Signifi-
cant Industrial User meets the criteria
in paragraphs (f)(1)(iii)(A)(Z) through
(5) of this section, and a copy of the
User’s written request for coverage for
3 years after the expiration of the gen-
eral control mechanism. A POTW may
not control a Significant Industrial
User through a general control mecha-
nism where the facility is subject to
production-based categorical
Pretreatment Standards or categorical
Pretreatment Standards expressed as
mass of pollutant discharged per day or
for Industrial Users whose limits are
based on the Combined Wastestream
Formula or Net/Gross calculations
(§§403.6(e) and 403.15).
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(B) Both individual and general con-
trol mechanisms must be enforceable
and contain, at a minimum, the fol-
lowing conditions:

(1) Statement of duration (in no case
more than five years);

(2) Statement of non-transferability
without, at a minimum, prior notifica-
tion to the POTW and provision of a
copy of the existing control mechanism
to the new owner or operator;

(3) Effluent limits, including Best
Management Practices, based on appli-
cable general Pretreatment Standards
in part 403 of this chapter, categorical
Pretreatment Standards, local limits,
and State and local law;

(4) Self-monitoring, sampling, report-
ing, notification and recordkeeping re-
quirements, including an identification
of the pollutants to be monitored (in-
cluding the process for seeking a waiv-
er for a pollutant neither present nor
expected to be present in the Discharge
in accordance with §403.12(e)(2), or a
specific waived pollutant in the case of
an individual control mechanism),
sampling location, sampling frequency,
and sample type, based on the applica-
ble general Pretreatment Standards in
part 403 of this chapter, categorical
Pretreatment Standards, local limits,
and State and local law;

(5) Statement of applicable civil and
criminal penalties for violation of
Pretreatment Standards and require-
ments, and any applicable compliance
schedule. Such schedules may not ex-
tend the compliance date beyond appli-
cable federal deadlines;

(6) Requirements to control Slug Dis-
charges, if determined by the POTW to
be necessary.

(iv) Require (A) the development of a
compliance schedule by each Industrial
User for the installation of technology
required to meet applicable
Pretreatment Standards and Require-
ments and (B) the submission of all no-
tices and self-monitoring reports from
Industrial Users as are necessary to as-
sess and assure compliance by Indus-
trial Users with Pretreatment Stand-
ards and Requirements, including but
not limited to the reports required in
§403.12.

(v) Carry out all inspection, surveil-
lance and monitoring procedures nec-
essary to determine, independent of in-
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formation supplied by Industrial Users,
compliance or noncompliance with ap-
plicable Pretreatment Standards and
Requirements by Industrial Users. Rep-
resentatives of the POTW shall be au-
thorized to enter any premises of any
Industrial User in which a Discharge
source or treatment system is located
or in which records are required to be
kept under §403.12(0) to assure compli-
ance with Pretreatment Standards.
Such authority shall be at least as ex-
tensive as the authority provided under
section 308 of the Act;

(vi)(A) Obtain remedies for non-
compliance by any Industrial User with
any Pretreatment Standard and Re-
quirement. All POTW’s shall be able to
seek injunctive relief for noncompli-
ance by Industrial TUsers with
Pretreatment Standards and Require-
ments. All POTWs shall also have au-
thority to seek or assess civil or crimi-
nal penalties in at least the amount of
$1,000 a day for each violation by Indus-
trial Users of Pretreatment Standards
and Requirements.

(B) Pretreatment requirements which
will be enforced through the remedies
set forth in paragraph (f)(1)(vi)(A) of
this section, will include but not be
limited to, the duty to allow or carry
out inspections, entry, or monitoring
activities; any rules, regulations, or or-
ders issued by the POTW; any require-
ments set forth in control mechanisms
issued by the POTW; or any reporting
requirements imposed by the POTW or
these regulations in this part. The
POTW shall have authority and proce-
dures (after informal notice to the dis-
charger) immediately and effectively
to halt or prevent any discharge of pol-
lutants to the POTW which reasonably
appears to present an imminent
endangerment to the health or welfare
of persons. The POTW shall also have
authority and procedures (which shall
include notice to the affected indus-
trial users and an opportunity to re-
spond) to halt or prevent any discharge
to the POTW which presents or may
present an endangerment to the envi-
ronment or which threatens to inter-
fere with the operation of the POTW.
The Approval Authority shall have au-
thority to seek judicial relief and may
also use administrative penalty au-
thority when the POTW has sought a
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monetary penalty which the Approval
Authority believes to be insufficient.

(vii) Comply with the confidentiality
requirements set forth in §403.14.

(2) Procedures. The POTW shall de-
velop and implement procedures to en-
sure compliance with the requirements
of a Pretreatment Program. At a min-
imum, these procedures shall enable
the POTW to:

(i) Identify and locate all possible In-
dustrial Users which might be subject
to the POTW Pretreatment Program.
Any compilation, index or inventory of
Industrial Users made under this para-
graph shall be made available to the
Regional Administrator or Director
upon request;

(ii) Identify the character and vol-
ume of pollutants contributed to the
POTW by the Industrial Users identi-
fied under paragraph (f)(2)(i) of this
section. This information shall be
made available to the Regional Admin-
istrator or Director upon request;

(iii) Notify Industrial Users identi-
fied under paragraph (f)(2)(i) of this
section, of applicable Pretreatment
Standards and any applicable require-
ments under sections 204(b) and 405 of
the Act and subtitles C and D of the
Resource Conservation and Recovery
Act. Within 30 days of approval pursu-
ant to 40 CFR 403.8(f)(6), of a list of sig-
nificant industrial users, notify each
significant industrial user of its status
as such and of all requirements appli-
cable to it as a result of such status.

(iv) Receive and analyze self-moni-
toring reports and other notices sub-
mitted by Industrial Users in accord-
ance with the self-monitoring require-
ments in §403.12;

(v) Randomly sample and analyze the
effluent from Industrial Users and con-
duct surveillance activities in order to
identify, independent of information
supplied by Industrial TUsers, occa-
sional and continuing noncompliance
with Pretreatment Standards. Inspect
and sample the effluent from each Sig-
nificant Industrial User at least once a
year, except as otherwise specified
below:

(A) Where the POTW has authorized
the Industrial User subject to a cat-
egorical Pretreatment Standard to
forego sampling of a pollutant regu-
lated by a categorical Pretreatment
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Standard in accordance with
§403.12(e)(3), the POTW must sample
for the waived pollutant(s) at least
once during the term of the Categorical
Industrial User’s control mechanism.
In the event that the POTW subse-
quently determines that a waived pol-
lutant is present or is expected to be
present in the Industrial User’s waste-
water based on changes that occur in
the User’s operations, the POTW must
immediately begin at least annual ef-
fluent monitoring of the User’s Dis-
charge and inspection.

(B) Where the POTW has determined
that an Industrial User meets the cri-
teria for classification as a Non-Sig-
nificant Categorical Industrial User,
the POTW must evaluate, at least once
per year, whether an Industrial User
continues to meet the criteria in
§403.3(v)(2).

(C) In the case of Industrial Users
subject to reduced reporting require-
ments under §403.12(e)(3), the POTW
must randomly sample and analyze the
effluent from Industrial Users and con-
duct inspections at least once every
two years. If the Industrial User no
longer meets the conditions for reduced
reporting in §403.12(e)(3), the POTW
must immediately begin sampling and
inspecting the Industrial User at least
once a year.

(vi) Evaluate whether each such Sig-
nificant Industrial User needs a plan or
other action to control Slug Dis-
charges. For Industrial Users identified
as significant prior to November 14,
2005, this evaluation must have been
conducted at least once by October 14,
2006; additional Significant Industrial
Users must be evaluated within 1 year
of being designated a Significant In-
dustrial User. For purposes of this sub-
section, a Slug Discharge is any Dis-
charge of a non-routine, episodic na-
ture, including but not limited to an
accidental spill or a non-customary
batch Discharge, which has a reason-
able potential to cause Interference or
Pass Through, or in any other way vio-
late the POTW’s regulations, local lim-
its or Permit conditions. The results of
such activities shall be available to the
Approval Authority upon request. Sig-
nificant Industrial Users are required
to notify the POTW immediately of
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any changes at its facility affecting po-
tential for a Slug Discharge. If the
POTW decides that a slug control plan
is needed, the plan shall contain, at a
minimum, the following elements:

(A) Description of discharge prac-
tices, including non-routine batch Dis-
charges;

(B) Description of stored chemicals;

(C) Procedures for immediately noti-
fying the POTW of Slug Discharges, in-
cluding any Discharge that would vio-
late a prohibition under §403.5(b) with
procedures for follow-up written notifi-
cation within five days;

(D) If necessary, procedures to pre-
vent adverse impact from accidental
spills, including inspection and mainte-
nance of storage areas, handling and
transfer of materials, loading and un-
loading operations, control of plant
site run-off, worker training, building
of containment structures or equip-
ment, measures for containing toxic
organic pollutants (including solvents),
and/or measures and equipment for
emergency response;

(vii) Investigate instances of non-
compliance with Pretreatment Stand-
ards and Requirements, as indicated in
the reports and notices required under
§403.12, or indicated by analysis, in-
spection, and surveillance activities
described in paragraph (f)(2)(v) of this
section. Sample taking and analysis
and the collection of other information
shall be performed with sufficient care
to produce evidence admissible in en-
forcement proceedings or in judicial
actions; and

(viii) Comply with the public partici-
pation requirements of 40 CFR part 25
in the enforcement of National
Pretreatment Standards. These proce-
dures shall include provision for at
least annual public notification in a
newspaper(s) of general circulation
that provides meaningful public notice
within the jurisdiction(s) served by the
POTW of Industrial Users which, at
any time during the previous 12
months, were in significant noncompli-
ance with applicable Pretreatment re-
quirements. For the purposes of this
provision, a Significant Industrial User
(or any Industrial User which violates
paragraphs (f)(2)(viii)(C), (D), or (H) of
this section) is in significant non-
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compliance if its violation meets one
or more of the following criteria:

(A) Chronic violations of wastewater
Discharge limits, defined here as those
in which 66 percent or more of all of
the measurements taken for the same
pollutant parameter during a 6-month
period exceed (by any magnitude) a nu-
meric Pretreatment Standard or Re-
quirement, including instantaneous
limits, as defined by 40 CFR 403.3(1);

(B) Technical Review Criteria (TRC)
violations, defined here as those in
which 33 percent or more of all of the
measurements taken for the same pol-
lutant parameter during a 6-month pe-
riod equal or exceed the product of the
numeric Pretreatment Standard or Re-
quirement including instantaneous
limits, as defined by 40 CFR 403.3(1)
multiplied by the applicable TRC
(TRC=1.4 for BOD, TSS, fats, oil, and
grease, and 1.2 for all other pollutants
except pH);

(C) Any other violation of a
Pretreatment Standard or Require-
ment as defined by 40 CFR 403.3(1)
(daily maximum, long-term average,
instantaneous 1limit, or narrative
Standard) that the POTW determines
has caused, alone or in combination
with other Discharges, Interference or
Pass Through (including endangering
the health of POTW personnel or the
general public);

(D) Any discharge of a pollutant that
has caused imminent endangerment to
human health, welfare or to the envi-
ronment or has resulted in the POTW’s
exercise of its emergency authority
under paragraph (f)(1)(vi)(B) of this sec-
tion to halt or prevent such a dis-
charge;

(E) Failure to meet, within 90 days
after the schedule date, a compliance
schedule milestone contained in a local
control mechanism or enforcement
order for starting construction, com-
pleting construction, or attaining final
compliance;

(F) Failure to provide, within 45 days
after the due date, required reports
such as baseline monitoring reports, 90-
day compliance reports, periodic self-
monitoring reports, and reports on
compliance with compliance schedules;

(&) Failure to accurately report non-
compliance;
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(H) Any other violation or group of
violations, which may include a viola-
tion of Best Management Practices,
which the POTW determines will ad-
versely affect the operation or imple-
mentation of the local Pretreatment
program.

(3) Funding. The POTW shall have
sufficient resources and qualified per-
sonnel to carry out the authorities and
procedures described in paragraphs (f)
(1) and (2) of this section. In some lim-
ited circumstances, funding and per-
sonnel may be delayed where (i) the
POTW has adequate legal authority
and procedures to carry out the
Pretreatment Program requirements
described in this section, and (ii) a lim-
ited aspect of the Program does not
need to be implemented immediately
(see §403.9(b)).

(4) Local limits. The POTW shall de-
velop local limits as required in
§403.5(c)(1), or demonstrate that they
are not necessary.

(56) The POTW shall develop and im-
plement an enforcement response plan.
This plan shall contain detailed proce-
dures indicating how a POTW will in-
vestigate and respond to instances of
industrial user noncompliance. The
plan shall, at a minimum:

(i) Describe how the POTW will in-
vestigate instances of noncompliance;

(ii) Describe the types of escalating
enforcement responses the POTW will
take in response to all anticipated
types of industrial user violations and
the time periods within which re-
sponses will take place;

(iii) Identify (by title) the official(s)
responsible for each type of response;

(iv) Adequately reflect the POTW’s
primary responsibility to enforce all
applicable pretreatment requirements
and standards, as detailed in 40 CFR
403.8 (f)(1) and (£)(2).

(6) The POTW shall prepare and
maintain a list of its Industrial Users
meeting the criteria in §403.3(v)(1). The
list shall identify the criteria in
§403.3(v)(1) applicable to each Indus-
trial User and, where applicable, shall
also indicate whether the POTW has
made a determination pursuant to
§403.3(v)(2) that such Industrial User
should not be considered a Significant
Industrial User. The initial list shall be
submitted to the Approval Authority
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pursuant to §403.9 or as a non-substan-
tial modification pursuant to
§403.18(d). Modifications to the list
shall be submitted to the Approval Au-
thority pursuant to §403.12(i)(1).

(g) A POTW that chooses to receive
electronic documents must satisfy the
requirements of 40 CFR part 3—(Elec-
tronic reporting).

[46 FR 9439, Jan. 28, 1981, as amended at 49
FR 31224, Aug. 3, 1984; 51 FR 20429, 20430, June
4, 1986; 51 FR 23759, July 1, 1986; 53 FR 40612,
Oct. 17, 1988; 55 FR 30129, July 24, 1990; 58 FR
18017, Apr. 7, 1993; 60 FR 33932, June 29, 1995;
62 FR 38414, July 17, 1997; 70 FR 59889, Oct. 13,
2005; 70 FR 60193, Oct. 14, 2005]

§403.9 POTW pretreatment programs
and/or authorization to revise
pretreatment standards: Submis-
sion for approval.

(a) Who approves Program. A POTW
requesting approval of a POTW
Pretreatment Program shall develop a
program description which includes the
information set forth in paragraphs
(b)(1) through (4) of this section. This
description shall be submitted to the
Approval Authority which will make a
determination on the request for pro-
gram approval in accordance with the
procedures described in §403.11.

(b) Contents of POTW program submis-
sion. The program description must
contain the following information:

(1) A statement from the City Solic-
itor or a city official acting in a com-
parable capacity (or the attorney for
those POTWs which have independent
legal counsel) that the POTW has au-
thority adequate to carry out the pro-
grams described in §403.8. This state-
ment shall:

(i) Identify the provision of the legal
authority under §403.8(f)(1) which pro-
vides the basis for each procedure
under §403.8()(2);

(ii) Identify the manner in which the
POTW will implement the program re-
quirements set forth in §403.8, includ-
ing the means by which Pretreatment
Standards will be applied to individual
Industrial Users (e.g., by order, permit,
ordinance, etc.); and,

(iii) Identify how the POTW intends
to ensure compliance with
Pretreatment Standards and Require-
ments, and to enforce them in the
event of noncompliance by Industrial
Users;
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