
995 

Environmental Protection Agency § 763.175 

processing, distribution in commerce, 
and use, as applicable, of the product 
will not present an unreasonable risk 
of injury to human health. 

(2) Criteria for decision (existing 
products). After considering all the in-
formation provided by an applicant 
under paragraphs (d)(1) and (e) of this 
section, and any other information 
available to EPA, EPA will grant an 
exemption from the prohibitions in 
§§ 763.165, 763.167, or 763.169 for an appli-
cant’s asbestos-containing product 
only if EPA determines both of the fol-
lowing: 

(i) The applicant has made good faith 
attempts to develop and use a non-as-
bestos substance or product which may 
be substituted for the asbestos-con-
taining product or the asbestos in the 
product or use, and those attempts 
have failed to produce a substitute or a 
substitute that results in a product 
that can be economically produced. 

(ii) Continued manufacturing, proc-
essing, distribution in commerce, and 
use, as applicable, of the product will 
not present an unreasonable risk of in-
jury to human health. 

(3) Criteria for decision (new prod-
ucts). Requests to develop and use an 
asbestos substance or product will be 
treated as a petition pursuant to sec-
tion 21 of TSCA. 

(e) The Agency reserves the right to 
request further information from an 
exemption applicant if necessary to 
complete the Agency’s evaluation of an 
application. 

(f) Upon receipt of a complete appli-
cation, the Agency will issue a notice 
in the FEDERAL REGISTER announcing 
its receipt and invite public comments 
on the merits of the application. 

(g) If the application does not include 
all of the information required in para-
graph (d) of this section, the Agency 
will return it to the applicant as in-
complete and any resubmission of the 
application will be considered a new 
application for purposes of the avail-
ability of any extension period. If the 
application is substantially inadequate 
to allow the Agency to make a rea-
soned judgment on any of the informa-
tion required in paragraph (d) of this 
section and the Agency chooses to re-
quest additional information from the 
applicant, the Agency may also deter-

mine that an extension period provided 
for in paragraph (b)(5) of this section is 
unavailable to the applicant. 

(h) When denying an application, the 
Agency will notify the applicant by 
registered mail of its decision and ra-
tionale. Whenever possible, the Agency 
will send this letter prior to the appro-
priate ban. This letter will be consid-
ered a final Agency action for purposes 
of judicial review. A notice announcing 
the Agency’s denial of the application 
will be published in the FEDERAL REG-
ISTER. 

(i) If the Agency proposes to approve 
an exemption, it will issue a notice in 
the FEDERAL REGISTER announcing this 
intent and invite public comments. If, 
after considering any timely comments 
received, the Agency approves an ex-
emption, its decision will be published 
in the FEDERAL REGISTER. This notice 
will be considered a final Agency ac-
tion for purposes of judicial review. 

(j) The length of an exemption period 
will be specified by the agency when it 
approves the exemption. To extend an 
exemption period beyond the period 
stipulated by EPA, applicants must 
submit a new application to the Agen-
cy, following the application proce-
dures described in this section. Appli-
cations may not be submitted prior to 
15 months before the expiration of the 
exemption period, unless stated other-
wise in the notice granting the exemp-
tion. Applications received between 15 
months and 1 year before the end of the 
exemption period will be either granted 
or denied by the Agency before the end 
of the exemption period. Applications 
received after the date 1 year prior to 
the end of the exemption period will be 
either granted or denied by the Agency 
as soon as is feasible. Applicants may 
not continue the activity that is the 
subject of the renewal application after 
the date of the end of the exemption 
period. 

[54 FR 29507, July 12, 1989; 54 FR 37531, Sept. 
11, 1989, as amended at 54 FR 46898, Nov. 8, 
1989; 59 FR 33210, June 28, 1994] 

§ 763.175 Enforcement. 
(a) Failure to comply with any provi-

sion of this subpart is a violation of 
section 15 of the Act (15 U.S.C. 2614). 

(b) Failure or refusal to establish and 
maintain records, or to permit access 
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to or copying of records as required by 
section 11 of the Act (15 U.S.C. 2610) is 
a violation of section 15 of the Act (15 
U.S.C. 2614). 

(c) Failure or refusal to permit entry 
or inspection as required by section 11 
of the Act (15 U.S.C. 2610) is a violation 
of section 15 of the Act (15 U.S.C. 2614). 

(d) Violators may be subject to the 
civil and criminal penalties in section 
16 of the Act (15 U.S.C. 2615) for each 
violation. 

(e) The Agency may seek to enjoin 
the manufacture, import, processing, 
or distribution in commerce of asbes-
tos-containing products in violation of 
this subpart, or act to seize any asbes-
tos-containing products manufactured, 
imported, processed, or distributed in 
commerce in violation of this subpart, 
or take any other actions under the au-
thority of section 7 or 17 of the Act (15 
U.S.C. 2606 or 2616) that are appro-
priate. 

§ 763.176 Inspections. 
The Agency will conduct inspections 

under section 11 of the Act (15 U.S.C. 
2610) to ensure compliance with this 
subpart. 

§ 763.178 Recordkeeping. 
(a) Inventory. (1) Each person who is 

subject to the prohibitions imposed by 
§§ 763.165 and 763.167 must perform an 
inventory of the stock-on-hand of each 
banned product as of the effective date 
of the ban for that product for the ap-
plicable activity. 

(2) The inventory shall be in writing 
and shall include the type of product, 
the number of product units currently 
in the stock-on-hand of the person per-
forming the inventory, and the loca-
tion of the stock. 

(3) Results of the inventory for a 
banned product must be maintained by 
the person for 3 years after the effec-
tive date of the § 763.165 or § 763.167 ban 
on the product. 

(b) Records. (1) Each person whose ac-
tivities are subject to the bans imposed 
by §§ 763.165, 763.167, and 763.169 for a 
product must, between the effective 
date of the § 763.165 or § 763.167 ban on 
the product and the § 763.169 ban on the 
product, keep records of all commer-
cial transactions regarding the prod-
uct, including the dates of purchases 

and sales and the quantities purchased 
or sold. These records must be main-
tained for 3 years after the effective 
date of the § 763.169 ban for the product. 

(2) Each person who is subject to the 
requirements of § 763.171 must, for each 
product required to be labeled, main-
tain a copy of the label used in compli-
ance with § 763.171. These records must 
be maintained for 3 years after the ef-
fective date of the ban on distribution 
in commerce for the product for which 
the § 763.171 requirements apply. 

[54 FR 29507, July 12, 1989, as amended at 54 
FR 46898, Nov. 8, 1989; 58 FR 34205, June 23, 
1993] 

§ 763.179 Confidential business infor-
mation claims. 

(a) Applicants for exemptions under 
§ 763.173 may assert a Confidential Busi-
ness Information (CBI) claim for infor-
mation in an exemption application or 
supplement submitted to the Agency 
under this subpart only if the claim is 
asserted in accordance with this sec-
tion, and release of the information 
would reveal trade secrets or confiden-
tial commercial or financial informa-
tion, as provided in section 14(a) of the 
Act. Information covered by a CBI 
claim will be treated in accordance 
with the procedures set forth in 40 CFR 
part 2, subpart B. The Agency will 
place all information not claimed as 
CBI in the manner described in this 
section in a public file without further 
notice to the applicant. 

(b) Applicants may assert CBI claims 
only at the time they submit a com-
pleted exemption application and only 
in the specified manner. If no such 
claim accompanies the information 
when it is received by the Agency, the 
information may be made available to 
the public without further notice to 
the applicant. Submitters that claim 
information as business confidential 
must do so by writing the word ‘‘Con-
fidential’’ at the top of the page on 
which the information appears and by 
underlining, circling, or placing brack-
ets ([ ]) around the information 
claimed CBI. 

(c) Applicants who assert a CBI claim 
for submitted information must pro-
vide the Agency with two copies of 
their exemption application. The first 
copy must be complete and contain all 
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