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§422.205

§422.205 Provider antidiscrimination
rules.

(a) General rule. Consistent with the
requirements of this section, the poli-
cies and procedures concerning pro-
vider selection and credentialing estab-
lished under §422.204, and with the re-
quirement under §422.100(c) that all
Medicare-covered services be available
to MA plan enrollees, an MA organiza-
tion may select the practitioners that
participate in its plan provider net-
works. In selecting these practitioners,
an MA organization may not discrimi-
nate, in terms of participation, reim-
bursement, or indemnification, against
any health care professional who is
acting within the scope of his or her li-
cense or certification under State law,
solely on the basis of the license or cer-
tification. If an MA organization de-
clines to include a given provider or
group of providers in its network, it
must furnish written notice to the ef-
fected provider(s) of the reason for the
decision.

(b) Construction. The prohibition in
paragraph (a)(1) of this section does not
preclude any of the following by the
MA organization:

(1) Refusal to grant participation to
health care professionals in excess of
the number necessary to meet the
needs of the plan’s enrollees (except for
MA private-fee-for-service plans, which
may not refuse to contract on this
basis).

(2) Use of different reimbursement
amounts for different specialties or for
different practitioners in the same spe-
cialty.

(3) Implementation of measures de-
signed to maintain quality and control
costs consistent with its responsibil-
ities.

[656 FR 40324, June 29, 2000]

§422.206 Interference with health care
professionals’ advice to enrollees
prohibited.

(a) General rule. (1) An MA organiza-
tion may not prohibit or otherwise re-
strict a health care professional, acting
within the lawful scope of practice,
from advising, or advocating on behalf
of, an individual who is a patient and
enrolled under an MA plan about—

(i) The patient’s health status, med-
ical care, or treatment options (includ-
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ing any alternative treatments that
may be self-administered), including
the provision of sufficient information
to the individual to provide an oppor-
tunity to decide among all relevant
treatment options;

(ii) The risks, benefits, and con-
sequences of treatment or non-treat-
ment; or

(iii) The opportunity for the indi-
vidual to refuse treatment and to ex-
press preferences about future treat-
ment decisions.

(2) Health care professionals must
provide information regarding treat-
ment options in a culturally-com-
petent manner, including the option of
no treatment. Health care profes-
sionals must ensure that individuals
with disabilities have effective commu-
nications with participants throughout
the health system in making decisions
regarding treatment options.

(b) Conscience protection. The general
rule in paragraph (a) of this section
does not require the MA plan to cover,
furnish, or pay for a particular coun-
seling or referral service if the MA or-
ganization that offers the plan—

(1) Objects to the provision of that
service on moral or religious grounds;
and

(2) Through appropriate written
means, makes available information on
these policies as follows:

(i) To CMS, with its application for a
Medicare contract, within 10 days of
submitting its bid proposal or, for pol-
icy changes, in accordance with §422.80
(concerning approval of marketing ma-
terials and election forms) and with
§422.111.

(ii) To prospective enrollees, before
or during enrollment.

(iii) With respect to current enroll-
ees, the organization is eligible for the
exception provided in paragraph (b)(1)
of this section if it provides notice of
such change within 90 days after adopt-
ing the policy at issue; however, under
§422.111(d), notice of such a change
must be given in advance.

(c) Construction. Nothing in para-
graph (b) of this section may be con-
strued to affect disclosure require-
ments under State law or under the
Employee Retirement Income Security
Act of 1974.
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