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(1) An MCO has violated any of the 
other requirements of sections 1903(m) 
or 1932 of the Act, and any imple-
menting regulations; 

(2) A PCCM has violated any of the 
other applicable requirements of sec-
tions 1932 or 1905(t)(3) of the Act and 
any implementing regulations; 

(3) For any of the violations under 
paragraphs (d)(1) and (d)(2) of this sec-
tion, only the sanctions specified in 
§ 438.702, paragraphs (a)(3), (a)(4), and 
(a)(5) may be imposed. 

§ 438.702 Types of intermediate sanc-
tions. 

(a) The types of intermediate sanc-
tions that a State may impose under 
this subpart include the following: 

(1) Civil money penalties in the 
amounts specified in § 438.704. 

(2) Appointment of temporary man-
agement for an MCO as provided in 
§ 438.706. 

(3) Granting enrollees the right to 
terminate enrollment without cause 
and notifying the affected enrollees of 
their right to disenroll. 

(4) Suspension of all new enrollment, 
including default enrollment, after the 
effective date of the sanction. 

(5) Suspension of payment for bene-
ficiaries enrolled after the effective 
date of the sanction and until CMS or 
the State is satisfied that the reason 
for imposition of the sanction no 
longer exists and is not likely to recur. 

(b) State agencies retain authority to 
impose additional sanctions under 
State statutes or State regulations 
that address areas of noncompliance 
specified in § 438.700, as well as addi-
tional areas of noncompliance. Nothing 
in this subpart prevents State agencies 
from exercising that authority. 

§ 438.704 Amounts of civil money pen-
alties. 

(a) General rule. The limit on, or the 
maximum civil money penalty the 
State may impose varies depending on 
the nature of the MCO’s or PCCM’s ac-
tion or failure to act, as provided in 
this section. 

(b) Specific limits. (1) The limit is 
$25,000 for each determination under 
the following paragraphs of § 438.700: 

(i) Paragraph (b)(1) (Failure to pro-
vide services). 

(ii) Paragraph (b)(5) (Misrepresenta-
tion or false statements to enrollees, 
potential enrollees, or health care pro-
viders). 

(iii) Paragraph (b)(6) (Failure to com-
ply with physician incentive plan re-
quirements). 

(iv) Paragraph (c) (Marketing viola-
tions). 

(2) The limit is $100,000 for each de-
termination under paragraph (b)(3) 
(discrimination) or (b)(4) (Misrepresen-
tation or false statements to CMS or 
the State) of § 438.700. 

(3) The limit is $15,000 for each bene-
ficiary the State determines was not 
enrolled because of a discriminatory 
practice under paragraph (b)(3) of 
§ 438.700. (This is subject to the overall 
limit of $100,000 under paragraph (b)(2) 
of this section). 

(c) Specific amount. For premiums or 
charges in excess of the amounts per-
mitted under the Medicaid program, 
the maximum amount of the penalty is 
$25,000 or double the amount of the ex-
cess charges, whichever is greater. The 
State must deduct from the penalty 
the amount of overcharge and return it 
to the affected enrollees. 

§ 438.706 Special rules for temporary 
management. 

(a) Optional imposition of sanction. The 
State may impose temporary manage-
ment only if it finds (through onsite 
survey, enrollee complaints, financial 
audits, or any other means) that— 

(1) There is continued egregious be-
havior by the MCO, including but not 
limited to behavior that is described in 
§ 438.700, or that is contrary to any re-
quirements of sections 1903(m) and 1932 
of the Act; or 

(2) There is substantial risk to enroll-
ees’ health; or 

(3) The sanction is necessary to en-
sure the health of the MCO’s enroll-
ees— 

(i) While improvements are made to 
remedy violations under § 438.700; or 

(ii) Until there is an orderly termi-
nation or reorganization of the MCO. 

(b) Required imposition of sanction. 
The State must impose temporary 
management (regardless of any other 
sanction that may be imposed) if it 
finds that an MCO has repeatedly failed 
to meet substantive requirements in 
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section 1903(m) or section 1932 of the 
Act, or this subpart. The State must 
also grant enrollees the right to termi-
nate enrollment without cause, as de-
scribed in § 438.702(a)(3), and must no-
tify the affected enrollees of their right 
to terminate enrollment. 

(c) Hearing. The State may not delay 
imposition of temporary management 
to provide a hearing before imposing 
this sanction. 

(d) Duration of sanction. The State 
may not terminate temporary manage-
ment until it determines that the MCO 
can ensure that the sanctioned behav-
ior will not recur. 

§ 438.708 Termination of an MCO or 
PCCM contract. 

A State has the authority to termi-
nate an MCO or PCCM contract and en-
roll that entity’s enrollees in other 
MCOs or PCCMs, or provide their Med-
icaid benefits through other options in-
cluded in the State plan, if the State 
determines that the MCO or PCCM has 
failed to do either of the following: 

(a) Carry out the substantive terms 
of its contract; or 

(b) Meet applicable requirements in 
sections 1932, 1903(m), and 1905(t) of the 
Act. 

§ 438.710 Due process: Notice of sanc-
tion and pre-termination hearing. 

(a) Notice of sanction. Except as pro-
vided in § 438.706(c), before imposing 
any of the intermediate sanctions spec-
ified in this subpart, the State must 
give the affected entity timely written 
notice that explains the following: 

(1) The basis and nature of the sanc-
tion. 

(2) Any other due process protections 
that the State elects to provide. 

(b) Pre-termination hearing—(1) Gen-
eral rule. Before terminating an MCO or 
PCCM contract under § 438.708, the 
State must provide the entity a pre- 
termination hearing. 

(2) Procedures. The State must do the 
following: 

(i) Give the MCO or PCCM written 
notice of its intent to terminate, the 
reason for termination, and the time 
and place of the hearing; 

(ii) After the hearing, give the entity 
written notice of the decision affirming 
or reversing the proposed termination 

of the contract and, for an affirming 
decision, the effective date of termi-
nation; and 

(iii) For an affirming decision, give 
enrollees of the MCO or PCCM notice 
of the termination and information, 
consistent with § 438.10, on their op-
tions for receiving Medicaid services 
following the effective date of termi-
nation. 

§ 438.722 Disenrollment during termi-
nation hearing process. 

After a State notifies an MCO or 
PCCM that it intends to terminate the 
contract, the State may do the fol-
lowing: 

(a) Give the entity’s enrollees writ-
ten notice of the State’s intent to ter-
minate the contract. 

(b) Allow enrollees to disenroll im-
mediately without cause. 

§ 438.724 Notice to CMS. 

(a) The State must give the CMS Re-
gional Office written notice whenever 
it imposes or lifts a sanction for one of 
the violations listed in § 438.700. 

(b) The notice must— 
(1) Be given no later than 30 days 

after the State imposes or lifts a sanc-
tion; and 

(2) Specify the affected MCO, the 
kind of sanction, and the reason for the 
State’s decision to impose or lift a 
sanction. 

§ 438.726 State plan requirement. 

(a) The State plan must include a 
plan to monitor for violations that in-
volve the actions and failures to act 
specified in this part and to implement 
the provisions of this part. 

(b) A contract with an MCO must 
provide that payments provided for 
under the contract will be denied for 
new enrollees when, and for so long as, 
payment for those enrollees is denied 
by CMS under section 438.730(e). 

§ 438.730 Sanction by CMS: Special 
rules for MCOs 

(a) Basis for sanction. (1) A State 
agency may recommend that CMS im-
pose the denial of payment sanction 
specified in paragraph (e) of this sec-
tion on an MCO with a contract under 
this part if the agency determines that 
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