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§1005.10

(b) A subpoena requiring the attend-
ance of an individual in accordance
with paragraph (a) of this section may
also require the individual (whether or
not the individual is a party) to
produce evidence authorized under
§1005.7 of this part at or prior to the
hearing.

(c) When a subpoena is served by a re-
spondent or petitioner on a particular
individual or particular office of the
OIG, the OIG may comply by desig-
nating any of its representatives to ap-
pear and testify.

(d) A party seeking a subpoena will
file a written motion not less than 30
days before the date fixed for the hear-
ing, unless otherwise allowed by the
ALJ for good cause shown. Such re-
quest will:

(1) Specify any evidence to be pro-
duced,

(2) Designate the witnesses, and

(3) Describe the address and location
with sufficient particularity to permit
such witnesses to be found.

(e) The subpoena will specify the
time and place at which the witness is
to appear and any evidence the witness
is to produce.

(f) Within 15 days after the written
motion requesting issuance of a sub-
poena is served, any party may file an
opposition or other response.

(g) If the motion requesting issuance
of a subpoena is granted, the party
seeking the subpoena will serve it by
delivery to the individual named, or by
certified mail addressed to such indi-
vidual at his or her last dwelling place
or principal place of business.

(h) The individual to whom the sub-
poena is directed may file with the
ALJ a motion to quash the subpoena
within 10 days after service.

(i) The exclusive remedy for contu-
macy by, or refusal to obey a subpoena
duly served upon, any person is speci-
fied in section 205(e) of the Social Secu-
rity Act (42 U.S.C. 405(e)).

[67 FR 3350, Jan. 29, 1992, as amended at 65
FR 24418, Apr. 26, 2000]

§1005.10 Fees.

The party requesting a subpoena will
pay the cost of the fees and mileage of
any witness subpoenaed in the amounts
that would be payable to a witness in a
proceeding in United States District

42 CFR Ch. V (10-1-12 Edition)

Court. A check for witness fees and
mileage will accompany the subpoena
when served, except that when a sub-
poena is issued on behalf of the IG, a
check for witness fees and mileage
need not accompany the subpoena.

§1005.11 Form, filing and service of
papers.

(a) Forms. (1) Unless the ALJ directs
the parties to do otherwise, documents
filed with the ALJ will include an
original and two copies.

(2) Every pleading and paper filed in
the proceeding will contain a caption
setting forth the title of the action, the
case number, and a designation of the
paper, such as motion to quash sub-
poena.

(3) Every pleading and paper will be
signed by, and will contain the address
and telephone number of the party or
the person on whose behalf the paper
was filed, or his or her representative.

(4) Papers are considered filed when
they are mailed.

(b) Service. A party filing a document
with the ALJ or the Secretary will, at
the time of filing, serve a copy of such
document on every other party. Serv-
ice upon any party of any document
will be made by delivering a copy, or
placing a copy of the document in the
United States mail, postage prepaid
and addressed, or with a private deliv-
ery service, to the party’s last known
address. When a party is represented by
an attorney, service will be made upon
such attorney in lieu of the party.

(c) Proof of service. A certificate of
the individual serving the document by
personal delivery or by mail, setting
forth the manner of service, will be
proof of service.

§1005.12 Computation of time.

(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the
day following the act, event or default,
and includes the last day of the period
unless it is a Saturday, Sunday or legal
holiday observed by the Federal Gov-
ernment, in which event it includes the
next business day.
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(b) When the period of time allowed
is less than 7 days, intermediate Satur-
days, Sundays and legal holidays ob-
served by the Federal Government will
be excluded from the computation.

(c) Where a document has been served
or issued by placing it in the mail, an
additional 5 days will be added to the
time permitted for any response. This
paragraph does not apply to requests
for hearing under §1005.2.

§1005.13 Motions.

(a) An application to the ALJ for an
order or ruling will be by motion. Mo-
tions will state the relief sought, the
authority relied upon and the facts al-
leged, and will be filed with the ALJ
and served on all other parties.

(b) Except for motions made during a
prehearing conference or at the hear-
ing, all motions will be in writing. The
ALJ may require that oral motions be
reduced to writing.

(c) Within 10 days after a written mo-
tion is served, or such other time as
may be fixed by the ALJ, any party
may file a response to such motion.

(d) The ALJ may not grant a written
motion before the time for filing re-
sponses has expired, except upon con-
sent of the parties or following a hear-
ing on the motion, but may overrule or
deny such motion without awaiting a
response.

(e) The ALJ will make a reasonable
effort to dispose of all outstanding mo-
tions prior to the beginning of the
hearing.

§1005.14 Sanctions.

(a) The ALJ may sanction a person,
including any party or attorney, for
failing to comply with an order or pro-
cedure, for failing to defend an action
or for other misconduct that interferes
with the speedy, orderly or fair con-
duct of the hearing. Such sanctions
will reasonably relate to the severity
and nature of the failure or mis-
conduct. Such sanction may include—

(1) In the case of refusal to provide or
permit discovery under the terms of
this part, drawing negative factual in-
ferences or treating such refusal as an
admission by deeming the matter, or
certain facts, to be established;

(2) Prohibiting a party from intro-
ducing certain evidence or otherwise

§1005.15

supporting a particular claim or de-
fense;

(3) Striking pleadings, in whole or in
part;

(4) Staying the proceedings;

(5) Dismissal of the action;

(6) Entering a decision by default;
and

(7) Refusing to consider any motion
or other action that is not filed in a
timely manner.

(b) In civil money penalty cases com-
menced under section 1128A of the Act
or under any provision which incor-
porates section 1128A(c)(4) of the Act,
the ALJ may also order the party or
attorney who has engaged in any of the
acts described in paragraph (a) of this
section to pay attorney’s fees and
other costs caused by the failure or
misconduct.

§1005.15 The hearing and burden of
proof.

(a) The ALJ will conduct a hearing
on the record in order to determine
whether the petitioner or respondent
should be found liable under this part.

(b) With regard to the burden of proof
in civil money penalty cases under part
1003, in Quality Improvement Organiza-
tion exclusion cases under part 1004,
and in exclusion cases under §§1001.701,
1001.901 and 1001.951 of this chapter—

(1) The respondent or petitioner, as
applicable, bears the burden of going
forward and the burden of persuasion
with respect to affirmative defenses
and any mitigating circumstances; and

(2) The IG bears the burden of going
forward and the burden of persuasion
with respect to all other issues.

(c) Burden of proof in all other exclu-
sion cases. In all exclusion cases except
those governed by paragraph (b) of this
section, the ALJ will allocate the bur-
den of proof as the ALJ deems appro-
priate.

(d) The burden of persuasion will be
judged by a preponderance of the evi-
dence.

(e) The hearing will be open to the
public unless otherwise ordered by the
ALJ for good cause shown.

(f)(1) A hearing under this part is not
limited to specific items and informa-
tion set forth in the notice letter to
the petitioner or respondent. Subject
to the 15-day requirement under
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