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(f) Other activities that bring an in-
sured structure into compliance with
the floodplain management require-
ments at 44 CFR 60.3.

(g) Minor physical flood mitigation
projects that reduce localized flooding
problems and do not duplicate the flood
prevention activities of other Federal
agencies.

(h) Beach nourishment activities.

§78.13 Grant administration.

(a) FEMA may contribute up to 75
percent of the total eligible costs of
each grant. At least 25 percent of the
total eligible costs will be provided
from a nonFederal source. Of this
amount, not more than one half will be
provided from in-kind contributions.
Allowable costs will be governed by
OMB Circular A-87 and 44 CFR part 13.

(b) The grantee must submit per-
formance and financial reports to
FEMA and must ensure that all sub-
grantees are aware of their responsibil-
ities under 44 CFR part 13.

(c) FEMA will recapture any funds
provided to a State or a community
under FMA and deposit the amounts in
the National Flood Mitigation Fund if
the applicant has not provided the ap-
propriate matching funds, the approved
project has not been completed within
the timeframes specified in the grant
agreement, or the completed project
does not meet the criteria specified in
the regulations in this part.

[62 FR 13347, Mar. 20, 1997, as amended at 74
FR 15343, Apr. 3, 2009]

§78.14 Alternative procedures.

For the purposes of this part, alter-
native procedures are available which
allow the community to coordinate di-
rectly with FEMA in implementing the
program. These alternative procedures
are available in the following cir-
cumstances. Native American tribes or
authorized tribal organizations may
submit plans and applications to the
State POC or directly to the FEMA Re-
gional Administrator . If a Governor
chooses not to identify a POC to co-
ordinate the FMA, communities may
also submit plans and applications to
the FEMA Regional Administrator.
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§79.1 Purpose.

(a) The purpose of this part is to pre-
scribe actions, procedures, and require-
ments for administration of the hazard
mitigation grant programs made avail-
able under the National Flood Insur-
ance Act of 1968, as amended, and the
Flood Disaster Protection Act of 1973,
as amended, 42 U.S.C. 4001 et seq. The
Severe Repetitive Loss (SRL) and
Flood Mitigation Assistance (FMA)
grant programs mitigate losses from
floods, minimizing impacts to the Na-
tional Flood Insurance Fund (NFIF).
The rules in this part apply to the ad-
ministration of funds under the SRL
and FMA programs for which the appli-
cation period opens on or after Decem-
ber 3, 2007. Prior to this date, the ad-
ministration of funds under the FMA
program shall be subject to the rules in
part 78 of this subchapter.

(b) The purpose of the SRL program
is to:

(1) Assist State and local govern-
ments in funding actions that reduce
or eliminate the risk of flood damage
to residential properties insured under
the National Flood Insurance Program
(NFIP) that meet the definition of se-
vere repetitive loss property;
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(2) Reduce the need to increase flood
insurance premiums of NFIP policy-
holders that would otherwise be re-
quired to pay for potential future re-
petitive claims associated with severe
repetitive loss properties; and

(3) Reduce loss of life, property dam-
age, outlays for the NFIF, and Federal
disaster assistance by reducing or
eliminating the risk of flood damage to
those insured properties that have his-
torically experienced the most severe
flood losses.

(c) The purpose of the FMA program
is to assist State and local govern-
ments in funding cost-effective actions
that reduce or eliminate the risk of
flood damage to buildings, manufac-
tured homes, and other structures in-
sured under the NFIP.

§79.2 Definitions.

(a) Except as otherwise provided in
this part, the definitions set forth in
section 59.1 of this subchapter are ap-
plicable to this part.

(b) Applicant is the State or Indian
tribal government applying to FEMA
for a grant, and which will be account-
able for the use of the funds.

(c) Community means:

(1) A political subdivision, including
any Indian Tribe, authorized Tribal or-
ganization, Alaska Native village or
authorized native organization, that
has zoning and building code jurisdic-
tion over a particular area having spe-
cial flood hazards, and is participating
in the NFIP; or

(2) A political subdivision of a State,
or other authority that is designated
by a political subdivision to develop
and administer a mitigation plan.

(d) Grantee means the State or Indian
tribal government to which FEMA
awards a grant and which is account-
able for the use of the funds provided.
The grantee is the entire legal entity,
even if only a particular component of
the entity is designated in the grant
award document.

(e) Indian Tribal government means
any Federally recognized governing
body of an Indian or Alaska Native
Tribe, band, nation, pueblo, village, or
community that the Secretary of Inte-
rior acknowledges to exist as an Indian
Tribe under the Federally Recognized
Indian Tribe List Act of 1994, 25 U.S.C.
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479a. This does not include Alaska Na-
tive corporations, the ownership of
which is vested in private individuals.

(f) Market Value is generally defined
as the amount in cash, or on terms rea-
sonably equivalent to cash, for which
in all probability the property would
have sold on the effective date of the
valuation, after a reasonable exposure
time on the open competitive market,
from a willing and reasonably knowl-
edgeable seller to a willing and reason-
ably knowledgeable buyer, with neither
acting under any compulsion to buy or
sell, giving due consideration to all
available economic uses of the prop-
erty at the time of the valuation.

(g) Multifamily Property means a prop-
erty consisting of 5 or more residences.

(h) Severe Repetitive Loss Properties are
defined as single or multifamily resi-
dential properties that are covered
under an NFIP flood insurance policy
and:

(1) That have incurred flood-related
damage for which 4 or more separate
claims payments have been made, with
the amount of each claim (including
building and contents payments) ex-
ceeding $5,000, and with the cumulative
amount of such claims payments ex-
ceeding $20,000; or

(2) For which at least 2 separate
claims payments (building payments
only) have been made under such cov-
erage, with cumulative amount of such
claims exceeding the market value of
the building.

(3) In both instances, at least 2 of the
claims must be within 10 years of each
other, and claims made within 10 days
of each other will be counted as 1
claim.

(1) Subapplicant means a State agen-
cy, community, or Indian tribal gov-
ernment submitting an application for
planning or project activity to the ap-
plicant for assistance under the FMA
or SRL programs. Upon grant award,
the subapplicant is referred to as the
subgrantee.

(j) Subgrant means an award of finan-
cial assistance made under a grantee to
an eligible subgrantee.

(k) Subgrantee means the State agen-
cy, community, or Indian tribal gov-
ernment or other legal entity to which
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a subgrant is awarded and which is ac-
countable to the grantee for the use of
the funds provided.

(1) Administrator means the head of
the Federal Emergency Management
Agency, or his/her designated rep-
resentative.

(m) Regional Administrator means the
head of a Federal Emergency Manage-
ment Agency regional office, or his/her
designated representative.

[72 FR 61738, Oct. 31, 2007, as amended at 74
FR 47480, Sept. 16, 2009]
§79.3 Responsibilities.

(a) Federal Emergency Management
Agency (FEMA). Administer and pro-
vide oversight to all FEMA-related

hazard mitigation programs and
grants, including:
(1) Issue program implementation

procedures, as necessary, which will in-
clude information on availability of
funding;

(2) Allocate funds to States for the
FMA and for the SRL programs;

(3) Award all grants to the grantee
after evaluating subgrant applications
for eligibility and ensuring compliance
with applicable Federal laws, giving
priority to such properties, or to the
subset of such properties, as the Ad-
ministrator may determine are in the
best interest of the NFIF;

(4) Provide technical assistance and
training to State, local and Indian trib-
al governments regarding the mitiga-
tion and grants management process;

(5) Review and approve State, Indian
tribal, and local mitigation plans in ac-
cordance with part 201 of this chapter;

(6) Comply with applicable Federal
statutory, regulatory, and Executive
Order requirements related to environ-
mental and historic preservation com-
pliance, including reviewing and
supplementing, if necessary, the envi-
ronmental analyses conducted by the
State and subgrantee in accordance
with part 10 of this chapter;

(7) Establish and maintain an up-
dated list of SRL properties and make
such information available to States
and communities; and

(8) Notify owners of SRL properties
that their properties meet the defini-
tion of a severe repetitive loss property
and provide a summary of the opportu-

§79.3

nities and implications of being identi-
fied as such.

(b) State. The State will serve as the
applicant and grantee through a single
Point of Contact (POC) for the FMA
and SRL programs. The POC is a State
agency that must have working knowl-
edge of NFIP goals, requirements, and
processes and ensure that the programs
are coordinated with other mitigation
activities at the State level. States
will:

(1) Have a FEMA approved Mitiga-
tion Plan in accordance with part 201
of this chapter;

(2) Review and submit local mitiga-
tion plans to the FEMA Regional Ad-
ministrator for final review and ap-
proval;

(3) Provide technical assistance and
training to communities on mitigation
planning, mitigation project activities,
developing subgrant applications, and
implementing approved subgrants;

4) Prioritize and recommend
subgrant applications to be approved
by FEMA, based on the State Mitiga-
tion Plan, other State evaluation cri-
teria and the eligibility criteria de-
scribed in §79.6;

(5) Award FEMA-approved subgrants;
and

(6) Comply with program require-
ments under this part, grant manage-
ment requirements identified under
part 13 of this chapter, the grant agree-
ment articles, and other applicable
Federal, State, tribal and local laws
and regulations.

(¢c) Indian tribal governments. The In-
dian tribal government will coordinate
all tribal activities relating to hazard
evaluation and mitigation including:

(1) Have a FEMA approved Tribal
Mitigation Plan in accordance with
§201.7 of this chapter;

(2) A Federally Recognized Indian
tribal government as defined by the
Federally Recognized Indian Tribe List
Act of 1994, 25 U.S.C. 479a, applying di-
rectly to FEMA for mitigation grant
funding will assume the responsibil-
ities of the ‘“‘State’ as the term is used
in this part, as applicant or grantee,
described in paragraphs (b)(3) through
(6) of this section; and

(3) A Federally Recognized Indian
tribal government as defined by the
Federally Recognized Indian Tribe List

331



§79.4

Act of 1994, 25 U.S.C. 479a, applying
through the State, will assume the re-
sponsibilities of the community (as the
subapplicant or subgrantee) described
in paragraphs (d)(2) through (4) of this
section.

(d) Community. The community (re-
ferred to as both subapplicant and sub-
grantee) will:

(1) Prepare and submit a FEMA-ap-
proved Local Mitigation Plan, con-
sistent with the requirements of part
201 of this chapter;

(2) Complete and submit subgrant ap-
plications to the State POC for FMA
planning, project and management cost
subgrants, and for SRL project and
management cost subgrants;

(3) Implement all approved sub-
grants; notifying each holder of a re-
corded interest in severe repetitive loss
properties when an offer of mitigation
assistance has been made under the
SRL program, and when such offer has
been refused; and

(4) Comply with program require-
ments under this part, grant manage-
ment requirements identified under
part 13 of this chapter, the grant agree-
ment articles, and other applicable
Federal, State, tribal and local laws
and regulations.

§79.4 Availability of funding.

(a) Allocation. (1) For the amount
made available for the SRL program,
the Administrator will allocate the
available funds to States each fiscal
yvear based upon the percentage of the
total number of severe repetitive loss
properties located within that State.
Ten percent of the total funds made
available in any fiscal year will be
made available to States and Indian
tribal applicants that have at least 1
SRL property and that receive little or
no allocation.

(2) For the amount made available
for the FMA program, the Adminis-
trator will allocate the available funds
each fiscal year. Funds will be distrib-
uted based upon the number of NFIP
policies, repetitive loss structures, and
any other such criteria as the Adminis-
trator may determine are in the best
interests of the NFIF.

(i) A maximum of 7.5 percent of the
amount made available in any fiscal
year may be allocated for FMA plan-
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ning grants nationally. A planning
grant will not be awarded to a State or
community more than once every b5
years, and an individual planning grant
will not exceed $150,000 to any State
agency applicant, or $50,000 to any
community subapplicant. The total
planning grant made in any fiscal year
to any State, including all commu-
nities located in the State, will not ex-
ceed $300,000.

(ii) The total amount of FMA project
grant funds provided during any 5-year
period will not exceed $10,000,000 to any
State agency(s) or $3,300,000 to any
community. The total amount of
project grant funds provided to any
State, including all communities lo-
cated in the State will not exceed
$20,000,000 during any b-year period.
The Administrator may waive the lim-
its of this subsection for any 5-year pe-
riod when a major disaster or emer-
gency is declared pursuant to the Rob-
ert T. Stafford Disaster Relief and
Emergency Assistance Act for flood
conditions.

(b) Redistribution. Funds allocated to
States who choose not to participate in
either the FMA or SRL program in any
given year will be reallocated to par-
ticipating States and Indian tribal ap-
plicants. Any funds allocated to a
State, and the communities within the
State, which have not been obligated
within the timeframes established by
the Administrator, shall be redistrib-
uted by the Administrator to other
States and communities to carry out
eligible activities in accordance with
this part.

(c) Cost Share. All mitigation activi-
ties approved under the grant will be
subject to the following cost-share pro-
visions:

(1) FEMA may contribute up to 75
percent of the eligible cost of activities
for grants approved for funding; or

(2) FEMA may contribute up to 90
percent of the cost of the eligible ac-
tivities for each severe repetitive loss
property for which grant amounts are
provided if the applicant has an ap-
proved Mitigation Plan meeting the re-
petitive loss requirements identified in
§201.4(c)(3)(v) or §201.7(c)(3)(vi) of this
chapter, as applicable, at the time the
project application is submitted;
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(3) For the FMA program only, of the
non-Federal contribution, not more
than one half will be provided from in-
kind contributions.

[72 FR 61738, Oct. 31, 2007, as amended at 74
FR 47481, Sept. 16, 2009]

§79.5 Application process.

(a) Applicant or grantee. (1) States will
be notified of the amount allocated to
them for the SRL and FMA programs
each fiscal year, along with the appli-
cation timeframes.

(2) The State will be responsible for
soliciting applications from eligible
communities, or subapplicants, and for
reviewing and prioritizing applications
prior to forwarding them to FEMA for
review and award.

(3) Participation in these flood miti-
gation grant programs is voluntary,
and States may elect not to participate
in either the SRL or FMA program in
any fiscal year without compromising
their eligibility in future years.

(4) Indian tribal governments inter-
ested in applying directly to FEMA for
either the FMA or SRL program grants
should contact the appropriate FEMA
Regional Administrator for application
information.

(b) Subapplicant or subgrantee. Par-
ticipation in the SRL and the FMA
program is voluntary, and commu-
nities may elect not to apply. Commu-
nities or other subapplicants who
choose to apply must develop applica-
tions within the timeframes and re-
quirements established by FEMA and
must submit applications to the State.

§79.6 Eligibility.

(a) FEligible applicants and  sub-
applicants. (1) States, Indian tribal gov-
ernments, and communities partici-
pating in the NFIP may apply for FMA
planning and project grants and associ-
ated management costs.

(2) States, Indian tribal governments,
and communities participating in the
NFIP may apply for SRL project
grants and associated management
costs.

(3) Communities withdrawn, sus-
pended, or not participating under part
60 of this subchapter of the NFIP are
not eligible for either the FMA or SRL
programs.

§79.6

(b) Plan requirement. (1) States must
have an approved State Mitigation
Plan meeting the requirements of
§§201.4 or 201.5 of this chapter in order
to apply for grants through the FMA or
SRL programs. Indian Tribal govern-
ments must have an approved plan
meeting the requirements of §201.7 of
this chapter at the time of application.

(2) In order to be eligible for FMA
and SRL project grants, subapplicants
must have an approved mitigation plan
at the time of application in accord-
ance with part 201 of this chapter that,
at a minimum, addresses flood hazards.

(c) Eligible activities. (1) Planning.
FMA planning grants may be used to
develop or update State, Indian tribal
and/or local mitigation plans which
meet the planning criteria outlined in
part 201 of this chapter. FMA planning
grants are limited to those activities
necessary to develop or update the
flood portion of any mitigation plan.
Planning grants are not eligible for
funding under the SRL program.

(2) Projects. Projects funded under the
SRL program are limited to those ac-
tivities that specifically reduce or
eliminate flood damages to severe re-
petitive loss properties. Projects fund-
ed under the FMA program are limited
to activities that reduce flood damages
to properties insured under the NFIP.
For either program, applications in-
volving any activities for which imple-
mentation has already been initiated
or completed are not eligible for fund-
ing, and will not be considered. Eligible
activities are:

(i) Acquisition of real property from
property owners, and demolition or re-
location of buildings and/or structures
to areas outside of the floodplain to
convert the property to open space use
in perpetuity, in accordance with part
80 of this subchapter;

(ii) Elevation of existing structures
to at least base flood levels or higher,
if required by FEMA or if required by
any State or local ordinance, and in ac-
cordance with criteria established by
the Administrator;

(iii) Floodproofing of existing non-
residential structures in accordance
with the requirements of the NFIP or
higher standards if required by FEMA
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or if required by any State or local or-
dinance, and in accordance with cri-
teria established by the Administrator;

(iv) Floodproofing of historic struc-
tures as defined in §59.1 of this sub-
chapter;

(v) For SRL only, demolition and re-
building of properties to at least base
flood levels or higher, if required by
FEMA or if required by any State or
local ordinance, and in accordance with
criteria established by the Adminis-
trator; and

(vi) Minor physical localized flood re-
duction measures that lessen the fre-
quency or severity of flooding and de-
crease predicted flood damages, and
that do not duplicate the flood preven-
tion activities of other Federal agen-
cies. Major flood control projects such
as dikes, levees, floodwalls, seawalls,
groins, jetties, dams and large-scale
waterway channelization projects are
not eligible.

(d) Minimum project criteria. In addi-
tion to being an eligible project type,
mitigation grant projects must also:

(1) Be in conformance with mitiga-
tion plans approved under part 201 of
this chapter for the State and commu-
nity where the project is located;

(2) Be in conformance with part 9 of
this chapter, Floodplain management
and protection of wetlands, part 10 of
this chapter, Environmental consider-
ations, §60.3 of this subchapter, Flood
plain management criteria for flood-
prone areas, and other applicable Fed-
eral, State, tribal, and local laws and
regulations;

(3) Be technically feasible;

(4) Solve a problem independently, or
constitute a functional portion of a
long-term solution where there is as-
surance that the project as a whole will
be completed. This assurance will in-
clude documentation identifying the
remaining funds necessary to complete
the project, and the timeframe for
completing the project;

(5) Be cost-effective and reduce the
risk of future flood damage;

(6) Consider long-term changes to the
areas and entities it protects, and have
manageable future maintenance and
modification requirements. The sub-
grantee is responsible for the continued
maintenance needed to preserve the
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hazard mitigation benefits of these
measures; and

(7) Not duplicate benefits available
from another source for the same pur-
pose or assistance that another Federal
agency or program has more primary
authority to provide.

[72 FR 61738, Oct. 31, 2007, as amended at 74
FR 47481, Sept. 16, 2009]

§79.7 Offers and appeals under the
SRL program.

(a) Consultation. States and commu-
nities shall consult, to the extent prac-
ticable, and in accordance with criteria
determined by the Administrator, with
owners of the severe repetitive loss
properties to select the most appro-
priate eligible mitigation activity.
These consultations shall be initiated
in the early stages of the project devel-
opment, and shall continue throughout
the process. After FEMA awards the
project grant, the subgrantee shall con-
tinue to consult with the property
owners to determine the specific condi-
tions of the offer.

(b) Mitigation offer. After FEMA
awards the grant and the subgrantee
completes final consultations with the
property owners, the subgrantee shall
develop and present official offers to
the property owners participating in
the mitigation activities.

(1) The offer shall include all perti-
nent information regarding the mitiga-
tion activity, including a detailed de-
scription of the activity (e.g. property
acquisition, elevation), the responsibil-
ities of and benefits to the property
owner, a summary of the consultation
process, timeframes, and the con-
sequences of refusing such offer. For
open space acquisitions, it will also in-
clude the market value of the property,
the basis for the purchase offer, and
the final offer amount. The offer will
also clearly state that the property
owner’s participation in the SRL pro-
gram is voluntary.

(2) The subgrantee will send the writ-
ten offer to the property owner’s cur-
rent mailing address as a certified let-
ter, along with a copy to the appro-
priate FEMA Regional Administrator.
In addition, the subgrantee will notify
each holder of a recorded interest on
the property when such offer is ex-
tended, along with the identification of
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the mitigation assistance being of-
fered.

(3) The property owner will have 45
days from the date of the letter to ac-
cept or refuse the offer of mitigation
assistance in writing. Failure to re-
spond in writing within this time pe-
riod will be deemed a refusal of the
offer.

(c) Insurance increases due to refusal of
offer. In any case in which the property
owner refuses an offer of mitigation as-
sistance made through the SRL pro-
gram, the Administrator shall provide
written notice that the chargeable in-
surance rates with respect to the prop-
erty will increase effective on the next
renewal of the policy.

(1) The chargeable insurance pre-
mium rate shall be increased to the
amount equal to 150 percent of the
chargeable rate for the property at the
time that the offer was made, as ad-
justed by any other premium adjust-
ments otherwise applicable to the prop-
erty. Each time there is another claim
payment in excess of $1,500, the charge-
able premium rate for that property
shall be the amount equal to 150 per-
cent over the chargeable rate at the
time of every such claim, as adjusted
by any other premium adjustments
otherwise applicable to the property.
The increases shall end when the actu-
arial rate is reached.

(2) Upon each renewal or modifica-
tion of the flood insurance coverage,
the property owner will be able to ac-
cept the original mitigation offer, if
the community, through the State, for-
wards the request to FEMA, and if suf-
ficient funds are available.

(d) Appeals of insurance rate increases.
Any owner of a severe repetitive loss
property may appeal the decision to in-
crease the chargeable insurance pre-
mium rate as described in paragraph
(c) of this section by submitting a writ-
ten appeal, including supporting docu-
mentation that is postmarked or deliv-
ered to the appropriate FEMA Regional
Administrator within 90 days of the
date of the notice of the insurance in-
crease. The increase in the amount of
chargeable premium rate for flood in-
surance coverage for the property will
be suspended pending the outcome of
the appeal.

§79.7

(1) Appeals must be based upon one
or more of the following grounds. The
property owner must include docu-
mentation to support each ground serv-
ing as a basis for the appeal:

(i) The offered mitigation activity is
an acquisition and the property owner
would be unable to purchase a replace-
ment of the primary residence that is
of comparable value and that is func-
tionally equivalent. The property
owner must document the actions
taken to locate such replacement
dwelling and demonstrate that no such
dwelling is available.

(ii)(A) The amount of Federal funds
offered for a mitigation activity, when
combined with funds from the required
non-Federal sources, would not cover
the actual eligible costs of the mitiga-
tion activity contained in the mitiga-
tion offer, based on independent infor-
mation. In the case of an acquisition,
the purchase offer is not an accurate
estimation of the market value of the
property, based on independent infor-
mation.

(B) For a mitigation activity other
than acquisition, the property owner
must submit independent estimates
from professional engineers or reg-
istered architects to support this
claim. For an acquisition, the property
owner must submit an appraisal from a
qualified appraiser to support this
claim, and valuations will be consid-
ered by a review appraiser.

(iii) The offered mitigation activity
would diminish the integrity of a his-
toric district, site, building, or object’s
significant historic characteristics to
the extent where the historic resource
would lose its status as listed or eligi-
ble for inclusion on the National Reg-
ister of Historic Places. The property
owner must submit appropriate docu-
mentation from the State Historic
Preservation Officer/Tribal Historic
Preservation Officer to support this
claim.

(iv) For a multifamily property: Each
of the flood insurance claims payments
that served as the basis for its designa-
tion as a severe repetitive loss property
must have resulted directly from the
actions of a third party in violation of
Federal, State, or local law, ordinance,
or regulation. The property owner(s)
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must submit appropriate evidence, doc-
umentation, or data to support this
claim.

(v) The property owner relied upon
FEMA Flood Insurance Rate Maps
(FIRMs) that were current at the time
the property was purchased, and the ef-
fective FIRM and associated Flood In-
surance Study (FIS) did not indicate
that the property was located in an
area having special flood hazards. The
property owner must produce the dated
FIRM and FIS in effect at the time the
property was purchased to support this
claim.

(vi) An alternative mitigation activ-
ity would be at least as cost effective
as the offered mitigation activity. The
property owner must submit docu-
mentation of the costs for a tech-
nically feasible and eligible alternative
mitigation activity based on estimates
from qualified appraisers, professional
engineers, or registered architects, and
information and documentation dem-
onstrating the cost effectiveness using
a FEMA approved methodology to sup-
port this claim.

(2) The FEMA Regional Adminis-
trator will conduct an initial review of
each appeal that is filed on a timely
basis to determine if the appeal com-
plies with this section and includes suf-
ficient documentation to be evaluated.
The Regional Administrator may re-
ject an appeal on initial review if it is
made on a basis other than those listed
in paragraph (d)(1) of this section; if
the property owner does not provide
sufficient documentation, including, if
applicable, supplemental information
requested by the Regional Adminis-
trator by the deadline established by
the Regional Administrator, which
shall not exceed the timeframe de-
scribed in paragraph (d) of this section;
or if the appeal otherwise fails to com-
ply with this section.

(3) If, upon initial review, the Re-
gional Administrator determines that
the basis for the offered mitigation ac-
tivity was erroneous on its face and the
appeal can be resolved in favor of the
property owner, the appeal will be
closed and no insurance increase will
apply to the property. All other cases
will be referred to the Administrator
for assignment to an independent third
party for review. The independent third
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party shall make a final determination
on each appeal within 90 days of the
date on which FEMA receives the ap-
peal. As a low cost option, the property
owner may request that the Adminis-
trator substitute a reviewer from
FEMA’s Alternative Dispute Resolu-
tion Office for the independent third
party.

(4) A property owner who brings an
appeal will be responsible for paying
his/her attorneys’ fees and costs to
gather the necessary documentation
and data to demonstrate the ground(s)
for the appeal. Attorneys’ fees and
costs cannot be awarded by the inde-
pendent third party.

(5) If the property owner prevails on
appeal, the independent third party
shall require the Administrator to
charge the risk premium rate for flood
insurance coverage of the property at
the amount paid prior to the mitiga-
tion offer, as adjusted by any other
premium adjustments otherwise appli-
cable to the property. If the inde-
pendent third party hearing the appeal
is compensated for such service, the
NFIF shall bear the costs of such com-
pensation.

(6) If the property owner loses the ap-
peal, the Administrator shall promptly
increase the chargeable risk premium
rate for flood insurance coverage of the
property to the amount established
pursuant to paragraph (c) of this sec-
tion, and shall collect from the prop-
erty owner the amount necessary to
cover the stay of the applicability of
such increased rates while the appeal
was pending. If FEMA does not receive
the additional premium by the date it
is due, the amount of coverage will be
reduced to match the amount of pre-
mium payment received. If the inde-
pendent third party hearing the appeal
is compensated for such service, the
property owner shall bear the costs of
such compensation.

§79.8 Allowable costs.

(a) General. General policies for de-
termining allowable costs are ad-
dressed in §§13.4, 13.6, and 13.22 of this
chapter. Allowable costs are explained
in this paragraph.

(1) Eligible Management Costs—(i)
Grantee. States are eligible to receive
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management costs consisting of a max-
imum of 10 percent of the planning and
project activities awarded to the State,
each fiscal year under FMA and SRL,
respectively. These costs must be in-
cluded in the application to FEMA. An
Indian tribal government applying di-
rectly to FEMA is eligible for manage-
ment costs consisting of a maximum of
10 percent of grants awarded for plan-
ning and project activities under the
SRL and FMA programs respectively.

(ii) Subgrantee. Subapplicants may
include a maximum of 5 percent of the
total funds requested for their sub-
application for management costs to
support the implementation of their
planning or project activity. These
costs must be included in the sub-
application to the State.

(2) Indirect costs. Indirect costs of ad-
ministering the FMA and SRL pro-
grams are eligible as part of the 10 per-
cent management costs for the grantee
or the 5 percent management costs of
the subgrantee, but in no case do they
make the recipient eligible for addi-
tional management costs that exceed
the caps identified in paragraph (a)(1)
of this section. In addition, all costs
must be in accordance with the provi-
sions of part 13 of this chapter and Of-
fice of Management and Budget Cir-
cular A-87.

(b) Pre-award costs. FEMA may fund
eligible pre-award planning or project
costs at its discretion and as funds are
available. Grantees and subgrantees
may be reimbursed for eligible pre-
award costs for activities directly re-
lated to the development of the project
or planning proposal. These costs can
only be incurred during the open appli-
cation period of the respective grant
program. Costs associated with imple-
mentation of the activity but incurred
prior to grant award are not eligible.
Therefore, activities where implemen-
tation is initiated or completed prior
to award are not eligible and will not
be reimbursed.

(¢c) Duplication of benefits. Grant funds
may not duplicate benefits received by
or available to applicants, sub-
applicants and project participants
from insurance, other assistance pro-
grams, legal awards, or any other
source to address the same purpose.
Such individual or entity must notify

§79.9

the grantee and FEMA of all benefits
that it receives or anticipates from
other sources for the same purpose.
FEMA will reduce the subgrant award
by the amounts available for the same
purpose from another source.

(d) Negligence or other tortious conduct.
FEMA grant funds are not available
where an applicant, subapplicant, other
project participant, or third party’s
negligence or intentional actions con-
tributed to the conditions to be miti-
gated. If the applicant, subapplicant, or
project participant suspects negligence
or other tortious conduct by a third
party for causing such condition, they
are responsible for taking all reason-
able steps to recover all costs attrib-
utable to the tortious conduct of the
third party. FEMA generally considers
such amounts to be duplicated benefits
available for the same purpose, and
will treat them consistent with para-
graph (c) of this section.

(e) FEMA grant funds are not avail-
able to satisfy or reimburse for legal
obligations, such as those imposed by a
legal settlement, court order, or State
law.

§79.9 Grant administration.

(a) The Grantee must follow FEMA
grant requirements, including submis-
sion of performance and financial sta-
tus reports, and shall follow adequate
competitive procurement procedures.
In addition, grantees are responsible
for ensuring that all subgrantees are
aware of and follow the requirements
contained in part 13 of this chapter.

(b) During the implementation of an
approved grant, the State POC may
find that actual costs are exceeding the
approved award amount. While there is
no guarantee of additional funding,
FEMA will only consider requests
made by the State POC to pay for such
overruns if:

(1) Funds are available to meet the
requested increase in funding;

(2) The amended grant award meets
the cost-share requirements identified
in this section; and

(3) The total amount obligated to the
State does not exceed the maximum
funding amounts set in §79.4(a)(2).

(c) Grantees may use cost underruns
from ongoing subgrants to offset over-
runs incurred by another subgrant(s)
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awarded under the same grant. All
costs for which funding is requested
must have been included in the original
application’s cost estimate.

(d) For all cost overruns that exceed
the amount approved under the grant,
and which require additional Federal
funds, the State POC shall submit a
written request with a recommenda-
tion, including a justification for the
additional funding to the Regional Ad-
ministrator for a determination. If ap-
proved, the Regional Administrator
shall increase the grant through an
amendment to the original award docu-
ment.

(e) At the time of closeout, FEMA
will recapture any funds provided to a
State or a community under these pro-
grams if the applicant has not provided
the appropriate matching funds, the
approved project has not been com-
pleted within the timeframes specified
in the grant agreement, or the com-
pleted project does not meet the cri-
teria specified in this part.

PART 80—PROPERTY ACQUISITION
AND RELOCATION FOR OPEN
SPACE

Subpart A—General

Sec.

80.1 Purpose and scope.

80.3 Definitions.

80.5 Roles and responsibilities.

Subpart B—Requirements Prior to Award

80.7 General.

80.9 Eligible and ineligible costs.
80.11 Project eligibility.

80.13 Application information.

Subpart C—Post-Award Requirements

80.15 General.
80.17 Project implementation.
80.19 Land use and oversight.

Subpart D—After the Grant Requirements

80.21 Closeout requirements.

AUTHORITY: Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121 through 5207; the National Flood
Insurance Act of 1968, as amended, 42 U.S.C.
4001 et seq.; Reorganization Plan No. 3 of 1978,
43 FR 41943, 3 CFR, 1978 Comp., p. 329; Home-
land Security Act of 2002, 6 U.S.C. 101; E.O.
12127, 44 FR 19367, 3 CFR, 1979 Comp., p. 376;
E.O. 12148, 44 FR 43239, 3 CFR, 1979 Comp., b.
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412; E.O. 13286, 68 FR 10619, 3 CFR, 2003
Comp., p. 166.

SOURCE: 72 FR 61743, Oct. 31, 2007, unless
otherwise noted.

Subpart A—General

§80.1 Purpose and scope.

This part provides guidance on the
administration of FEMA mitigation as-
sistance for projects to acquire prop-
erty for open space purposes under all
FEMA hazard mitigation assistance
programs. It provides information on
the eligibility and procedures for im-
plementing projects for acquisition and
relocation of at-risk properties from
the hazard area to maintain the prop-
erty for open space purposes. This part
applies to property acquisition for open
space project awards made under any
FEMA hazard mitigation assistance
program. This part supplements gen-
eral program requirements of the fund-
ing grant program and must be read in
conjunction with the relevant program
regulations and guidance available at
hitp://www.fema.gov. This part, with the
exception of §80.19 Land use and over-
sight, applies to projects for which the
funding program application period
opens or for which funding is made
available pursuant to a major disaster
declared on or after December 3, 2007.
Prior to that date, applicable program
regulations and guidance in effect for
the funding program (available at
hitp://www.fema.gov) shall apply. Sec-
tion 80.19 Land use and oversight apply
as of December 3, 2007 to all FEMA
funded acquisitions for the purpose of
open space.

§80.3 Definitions.

(a) Except as noted in this part, the
definitions applicable to the funding
program apply to implementation of
this part. In addition, for purposes of
this part:

(b) Applicant is the State or Indian
tribal government applying to FEMA
for a grant, and which will be account-
able for the use of the funds.

(c) Grantee means the State or Indian
tribal government to which FEMA
awards a grant and which is account-
able for the use of the funds provided.
The grantee is the entire legal entity,
even if only a particular component of
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