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to the date of the planned public
forum.

(2) [Reserved]

(d) Terminations and suspensions. The
Secretary and the Secretary of the
Treasury, as applicable, reserve the
right to suspend or terminate a section
1332 waiver in whole or in part, at any
time before the date of expiration,
whenever the Secretary or the Sec-
retary of the Treasury, as applicable,
determines that a State has materially
failed to comply with the terms of a
section 1332 waiver.

(e) Closeout costs. If all or part of a
section 1332 waiver is terminated or
suspended, or if a portion of a section
1332 waiver is withdrawn, Federal fund-
ing is limited to normal closeout costs
associated with an orderly termi-
nation, suspension, or withdrawal, in-
cluding service costs during any ap-
proved transition period, and adminis-
trative costs of disenrolling partici-
pants.

(f) Federal evaluators. (1) A State
must fully cooperate with the Sec-
retary, the Secretary of the Treasury,
as applicable, or an independent eval-
uator selected by the Secretary or the
Secretary of the Treasury, as applica-
ble, to undertake an independent eval-
uation of any component of a section
1332 waiver.

(2) As part of this required coopera-
tion, a State must submit all requested
data and information to the Secretary,
the Secretary of the Treasury, as appli-
cable, or the independent evaluator.

§155.1324 State
ments.

(a) Quarterly reports. A State must
submit quarterly reports to the Sec-
retary in accordance with the terms
and conditions of the State’s section
1332 waiver. These quarterly reports
must include, but are not limited to,
reports of any ongoing operational
challenges and plans for and results of
associated corrective actions.

(b) Annual reports. A State must sub-
mit an annual report to the Secretary
documenting all of the following:

(1) The progress of the section 1332
waiver.

(2) Data on compliance with section
1332(b)(1)(A) through (D) of the Afford-
able Care Act.

reporting require-
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(3) A summary of the annual post-
award public forum, held in accordance
with §1565.1320(c), including all public
comments received at such forum re-
garding the progress of the section 1332
waiver and action taken in response to
such concerns or comments.

(4) Other information consistent with
the State’s approved terms and condi-
tions.

(c) Submitting and publishing annual
reports. A State must submit a draft
annual report to the Secretary no later
than 90 days after the end of each waiv-
er year, or as specified in the waiver’s
terms and conditions.

(1) Within 60 days of receipt of com-
ments from the Secretary, a State
must submit to the Secretary the final
annual report for the waiver year.

(2) The draft and final annual reports
are to be published on a State’s public
web site within 30 days of submission
to and approval by the Secretary, re-
spectively.

§155.1328 Periodic evaluation require-
ments.

(a) The Secretary and the Secretary
of the Treasury, as applicable, shall pe-
riodically evaluate the implementation
of a program under a section 1332 waiv-
er consistent with guidance published
by the Secretary and the Secretary of
the Treasury, as applicable, and any
terms and conditions governing the
section 1332 waiver.

(b) Each periodic evaluation must in-
clude a review of the annual report or
reports submitted by the State in ac-
cordance with §155.1324 that relate to
the period of time covered by the eval-
uation.

PART 156—HEALTH INSURANCE
ISSUER STANDARDS UNDER THE
AFFORDABLE CARE ACT, IN-
CLUDING STANDARDS RELATED
TO EXCHANGES
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Subpart A—General Provisions

SOURCE: 77 FR 18468, Mar. 27, 2012, unless
otherwise noted.

§156.20

§156.10 Basis and scope.

(a) Basis. (1) This part is based on the
following sections of title I of the Af-
fordable Care Act:

(i) 1301. QHP defined.

(ii) 1302. Essential health benefits re-
quirements.

(iii) 1303. Special rules.

(iv) 1304. Related definitions.

(v) 1311. Affordable choices of health
benefit plans.

(vi) 1312. Consumer choice.

(vii) 1313. Financial integrity.

(viii) 1321. State flexibility in oper-
ation and enforcement of Exchanges
and related requirements.

(ix) 1322. Federal program to assist
establishment and operation of non-
profit, member-run health insurance
issuers.

(x) 1331. State flexibility to establish
Basic Health Programs for low-income
individuals not eligible for Medicaid.

(xi) 1334. Multi-State plans.

(xii) 1402. Reduced cost-sharing for
individuals enrolling in QHPs.

(xiii) 1411. Procedures for deter-
mining eligibility for Exchange partici-
pation, advance premium tax credits
and reduced cost sharing, and indi-
vidual responsibility exemptions.

(xiv) 1412. Advance determination
and payment of premium tax credits
and cost-sharing reductions.

(xv) 1413. Streamlining of procedures
for enrollment through an Exchange
and State, Medicaid, CHIP, and health
subsidy programs.

(2) This part is based on section
1150A, Pharmacy Benefit Managers
Transparency Requirements, of title I
of the Act:

(b) Scope. This part establishes stand-
ards for QHPs under Exchanges, and
addresses other health insurance issuer
requirements.

§156.20 Definitions.

The following definitions apply to
this part, unless the context indicates
otherwise:

Applicant has the meaning given to
the term in §155.20 of this subchapter.

Benefit design standards means cov-
erage that provides for all of the fol-
lowing:

(1) The essential health benefits as
described in section 1302(b) of the Af-
fordable Care Act;
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(2) Cost-sharing limits as described in
section 1302(c) of the Affordable Care
Act; and

(3) A bronze, silver, gold, or platinum
level of coverage as described in sec-
tion 1302(d) of the Affordable Care Act,
or is a catastrophic plan as described in
section 1302(e) of the Affordable Care
Act.

Benefit year has the meaning given to
the term in §155.20 of this subtitle.

Cost-sharing has the meaning given to
the term in §155.20 of this subtitle.

Cost-sharing reductions has the mean-
ing given to the term in §155.20 of this
subtitle.

Group health plan has the meaning
given to the term in §144.103 of this
subtitle.

Health insurance coverage has the
meaning given to the term in §144.103
of this subtitle.

Health insurance issuer or issuer has
the meaning given to the term in
§144.103 of this subtitle.

Level of coverage means one of four
standardized actuarial values as de-
fined by section 1302(d)(1) of the Afford-
able Care Act of plan coverage.

Plan year has the meaning given to
the term in §155.20 of this subchapter.

Qualified employer has the meaning
given to the term in §155.20 of this sub-
chapter.

Qualified health plan has the meaning
given to the term in §155.20 of this sub-
chapter.

Qualified health plan issuer has the
meaning given to the term in §155.20 of
this subchapter.

Qualified individual has the meaning
given to the term in §155.20 of this sub-
chapter.

[77 FR 18468, Mar. 27, 2012, as amended at 77
FR 31515, May 29, 2012]

§156.50 Financial support.

(a) Definitions. The following defini-
tions apply for the purposes of this sec-
tion:

Participating issuer means any issuer
offering a plan that participates in the
specific function that is funded by user
fees. This term may include: health in-
surance issuers, QHP issuers, issuers of
multi-State plans (as defined in
§155.1000(a) of this subchapter), issuers
of stand-alone dental plans (as de-
scribed in §155.1065 of this subtitle), or
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other issuers
change.

(b) Requirement for Exchanges user
fees. A participating issuer must remit
user fee payments, or any other pay-
ments, charges, or fees, if assessed by
the Federally-facilitated Exchange
under 31 U.S.C. 9701 or a State-based
Exchange under §155.160 of this sub-
chapter.

identified by an Ex-

Subpart B—Standards for Essential
Health  Benefits, Actuarial
Value, and Cost Sharing

SOURCE: 77 FR 42670, July 20, 2012, unless
otherwise noted.

§156.120 Collection of data from cer-
tain issuers to define essential
health benefits.

(a) Definitions. The following defini-
tions apply to this section, unless the
context indicates otherwise:

Health benefits means benefits for
medical care, as defined at §144.103 of
this chapter, which may be delivered
through the purchase of insurance or
otherwise.

Health insurance product has the
meaning given to the term in §159.110
of this chapter.

Health plan has the meaning given to
the term, ‘‘Portal Plan’ in §159.110 of
this chapter.

Small group market has the meaning
given to the term in §155.20 of this
chapter.

State has the meaning given to the
term in §155.20 of this chapter.

Treatment limitations include limits on
benefits based on the frequency of
treatment, number of visits, days of
coverage, or other similar limits on the
scope or duration of treatment. Treat-
ment limitations include only quan-
titative treatment limitations. A per-
manent exclusion of all benefits for a
particular condition or disorder, how-
ever, is not a treatment limitation.

(b) Required information. The issuers
described in paragraph (c) of this sec-
tion must provide the following infor-
mation for the health plans described
in paragraph (d) of this section in ac-
cordance with the standards in para-
graph (e) of this section:

(1) Administrative data necessary to
identify the health plan;
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(2) Data and descriptive information
for each plan on the following items:

(i) All health benefits in the plan;

(ii) Treatment limitations;

(iii) Drug coverage; and

(iv) Enrollment;

(c) Issuers required to report. The
issuers that offer the three largest
health insurance products by enroll-
ment, as of March 31, 2012 (enrollment
is determined by HHS based on data
submitted in accordance with part 159
of this title) in each state’s small
group market must provide the infor-
mation in paragraph (b) of this section.

(d) Plans affected. The issuers de-
scribed in paragraph (c) of this section
must provide the information described
in paragraph (b) of this section for the
health plan with the highest enroll-
ment (as determined by the issuer)
within the products described in para-
graph (c) of this section.

(e) Reporting requirement. To ensure
consistency in reporting, an issuer de-
scribed in paragraph (c) of this section
must submit, in a form and manner to
be determined by HHS, the information
described in paragraph (b) of this sec-
tion to HHS no later than September 4,
2012.

Subpart C—Quallified Health Plan
Minimum Certification Standards

SOURCE: 77 FR 18469, Mar. 27, 2012, unless
otherwise noted.

issuer

§156.200 QHP
standards.

participation

(a) General requirement. In order to
participate in an Exchange, a health
insurance issuer must have in effect a
certification issued or recognized by
the Exchange to demonstrate that each
health plan it offers in the Exchange is
a QHP.

(b) QHP issuer requirement.
issuer must—

(1) Comply with the requirements of
this subpart with respect to each of its
QHPs on an ongoing basis;

(2) Comply with Exchange processes,
procedures, and requirements set forth
in accordance with subpart K of part
155 and, in the small group market,
§155.705 of this subchapter;

A QHP

§156.210

(3) Ensure that each QHP complies
with benefit design standards, as de-
fined in §156.20;

(4) Be licensed and in good standing
to offer health insurance coverage in
each State in which the issuer offers
health insurance coverage;

(5) Implement and report on a quality
improvement strategy or strategies
consistent with the standards of sec-
tion 1311(g) of the Affordable Care Act,
disclose and report information on
health care quality and outcomes de-
scribed in sections 1311(c)(1)(H) and (I)
of the Affordable Care Act, and imple-
ment appropriate enrollee satisfaction
surveys consistent with section
1311(c)(4) of the Affordable Care Act;

(6) Pay any applicable user fees as-
sessed under §156.50; and

(7) Comply with the standards related
to the risk adjustment program under
45 CFR part 153.

(c) Offering requirements. A QHP
issuer must offer through the Ex-
change:

(1) At least one QHP in the silver
coverage level and at least one QHP in
the gold coverage level as described in
section 1302(d)(1) of the Affordable Care
Act; and,

(2) A child-only plan at the same
level of coverage, as described in sec-
tion 1302(d)(1) of the Affordable Care
Act, as any QHP offered through the
Exchange to individuals who, as of the
beginning of the plan year, have not at-
tained the age of 21.

(d) State requirements. A QHP issuer
certified by an Exchange must adhere
to the requirements of this subpart and
any provisions imposed by the Ex-
change, or a State in connection with
its Exchange, that are conditions of
participation or certification with re-
spect to each of its QHPs.

(e) Non-discrimination. A QHP issuer
must not, with respect to its QHP, dis-
criminate on the basis of race, color,
national origin, disability, age, sex,
gender identity or sexual orientation.

§156.210 QHP rate and benefit infor-
mation.

(a) General rate requirement. A QHP
issuer must set rates for an entire ben-
efit year, or for the SHOP, plan year.
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(b) Rate and benefit submission. A QHP
issuer must submit rate and benefit in-
formation to the Exchange.

(c) Rate justification. A QHP issuer
must submit to the Exchange a jus-
tification for a rate increase prior to
the implementation of the increase. A
QHP issuer must prominently post the
justification on its Web site.

§156.220 Transparency in coverage.

(a) Required information. A QHP issuer
must provide the following information
in accordance with the standards in
paragraph (b) of this section:

(1) Claims payment policies and prac-
tices;

(2) Periodic financial disclosures;

(3) Data on enrollment;

(4) Data on disenrollment;

(5) Data on the number of claims that
are denied;

(6) Data on rating practices;

(7) Information on cost-sharing and
payments with respect to any out-of-
network coverage; and

(8) Information on enrollee rights
under title I of the Affordable Care
Act.

(b) Reporting requirement. A QHP
issuer must submit, in an accurate and
timely manner, to be determined by
HHS, the information described in
paragraph (a) of this section to the Ex-
change, HHS and the State insurance
commissioner, and make the informa-
tion described in paragraph (a) of this
section available to the public.

(c) Use of plain language. A QHP
issuer must make sure that the infor-
mation submitted under paragraph (b)
is provided in plain language as defined
under §155.20 of this subtitle.

(d) Enrollee cost sharing transparency.
A QHP issuer must make available the
amount of enrollee cost sharing under
the individual’s plan or coverage with
respect to the furnishing of a specific
item or service by a participating pro-
vider in a timely manner upon the re-
quest of the individual. At a minimum,
such information must be made avail-
able to such individual through an
Internet Web site and such other
means for individuals without access to
the Internet.
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§156.225 Marketing and Benefit De-
sign of QHPs.

A QHP issuer and its officials, em-
ployees, agents and representatives
must—

(a) State law applies. Comply with any
applicable State laws and regulations
regarding marketing by health insur-
ance issuers; and

(b) Non-discrimination. Not employ
marketing practices or benefit designs
that will have the effect of discour-
aging the enrollment of individuals
with significant health needs in QHPs.

§156.230 Network adequacy standards.

(a) General requirement. A QHP issuer
must ensure that the provider network
of each of its QHPs, as available to all
enrollees, meets the following stand-
ards—

(1) Includes essential community pro-
viders in accordance with §156.235;

(2) Maintains a network that is suffi-
cient in number and types of providers,
including providers that specialize in
mental health and substance abuse
services, to assure that all services will
be accessible without unreasonable
delay; and,

(3) Is consistent with the network
adequacy provisions of section 2702(c)
of the PHS Act.

(b) Access to provider directory. A QHP
issuer must make its provider direc-
tory for a QHP available to the Ex-
change for publication online in ac-
cordance with guidance from the Ex-
change and to potential enrollees in
hard copy upon request. In the provider
directory, a QHP issuer must identify
providers that are not accepting new
patients.

§156.235 Essential
viders.

(a) General requirement. (1) A QHP
issuer must have a sufficient number
and geographic distribution of essen-
tial community providers, where avail-
able, to ensure reasonable and timely
access to a broad range of such pro-
viders for low-income, medically un-
derserved individuals in the QHP’s
service area, in accordance with the
Exchange’s network adequacy stand-
ards.

(2) A QHP issuer that provides a ma-
jority of covered professional services

community pro-
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through physicians employed by the
issuer or through a single contracted
medical group may instead comply
with the alternate standard described
in paragraph (b) of this section.

(3) Nothing in this requirement shall
be construed to require any QHP to
provide coverage for any specific med-
ical procedure provided by the essen-
tial community provider.

(b) Alternate standard. A QHP issuer
described in paragraph (a)(2) of this
section must have a sufficient number
and geographic distribution of em-
ployed providers and hospital facilities,
or providers of its contracted medical
group and hospital facilities to ensure
reasonable and timely access for low-
income, medically underserved individ-
uals in the QHP’s service area, in ac-
cordance with the Exchange’s network
adequacy standards.

(c) Definition. Essential community
providers are providers that serve pre-
dominantly low-income, medically un-
derserved individuals, including pro-
viders that meet the criteria of para-
graph (c)(1) or (2) of this section, and
providers that met the criteria under
paragraph (c)(1) or (2) of this section on
the publication date of this regulation
unless the provider lost its status
under paragraph (c)(1) or (2) of this sec-
tion thereafter as a result of violating
Federal law:

(1) Health care providers defined in
section 340B(a)(4) of the PHS Act; and

(2) Providers described in section
1927(c)(1)(D)(E)(AV) of the Act as set
forth by section 221 of Public Law 111-
8.

(d) Payment rates. Nothing in para-
graph (a) of this section shall be con-
strued to require a QHP issuer to con-
tract with an essential community pro-
vider if such provider refuses to accept
the generally applicable payment rates
of such issuer.

(e) Payment of federally-qualified
health centers. If an item or service cov-
ered by a QHP is provided by a feder-
ally-qualified health center (as defined
in section 1905(1)(2)(B) of the Act) to an
enrollee of a QHP, the QHP issuer must
pay the federally-qualified health cen-
ter for the item or service an amount
that is not less than the amount of
payment that would have been paid to
the center under section 1902(bb) of the

§156.260

Act for such item or service. Nothing
in this paragraph (e) would preclude a
QHP issuer and federally-qualified
health center from mutually agreeing
upon payment rates other than those
that would have been paid to the cen-
ter under section 1902(bb) of the Act, as
long as such mutually agreed upon
rates are at least equal to the gen-
erally applicable payment rates of the
issuer indicated in paragraph (d) of this
section.

§156.245 Treatment of direct primary
care medical homes.

A QHP issuer may provide coverage
through a direct primary care medical
home that meets criteria established
by HHS, so long as the QHP meets all
requirements that are otherwise appli-
cable and the services covered by the
direct primary care medical home are
coordinated with the QHP issuer.

§156.250 Health plan applications and
notices.

QHP issuers must provide all applica-
tions and notices to enrollees in ac-
cordance with the standards described
in §155.230(b) of this subtitle.

§156.255 Rating variations.

(a) Rating areas. A QHP issuer, in-
cluding an issuer of a multi-State plan,
may vary premiums by the geographic
rating area established under section
2701(a)(2) of the PHS Act.

(b) Same premium rates. A QHP issuer
must charge the same premium rate
without regard to whether the plan is
offered through an Exchange, or wheth-
er the plan is offered directly from the
issuer or through an agent.

§156.260 Enrollment periods for quali-
fied individuals.

(a) Individual market requirement. A
QHP issuer must:

(1) Enroll a qualified individual dur-
ing the initial and annual open enroll-
ment periods described in §155.410(b)
and (e) of this subchapter, and abide by
the effective dates of coverage estab-
lished by the Exchange in accordance
with §155.410(c) and (f) of this sub-
chapter; and

(2) Make available, at a minimum,
special enrollment periods described in
§155.420(d) of this subchapter, for QHPs
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and abide by the effective dates of cov-
erage established by the Exchange in
accordance with §155.420(b) of this sub-
chapter.

(b) Notification of effective date. A QHP
issuer must notify a qualified indi-
vidual of his or her effective date of
coverage.

§156.265 Enrollment process for quali-
fied individuals.

(a) General requirement. A QHP issuer
must process enrollment in accordance
with this section.

(b) Enrollment through the Ezxchange
for the individual market. (1) A QHP
issuer must enroll a qualified indi-
vidual only if the Exchange—

(i) Notifies the QHP issuer that the
individual is a qualified individual; and

(ii) Transmits information to the
QHP issuer as provided in §155.400(a) of
this subchapter.

(2) If an applicant initiates enroll-
ment directly with the QHP issuer for
enrollment through the Exchange, the
QHP issuer must either—

(i) Direct the individual to file an ap-
plication with the Exchange in accord-
ance with §155.310, or

(ii) Ensure the applicant received an
eligibility determination for coverage
through the Exchange through the Ex-
change Internet Web site.

(c) Acceptance of enrollment informa-
tion. A QHP issuer must accept enroll-
ment information consistent with the
privacy and security requirements es-
tablished by the Exchange in accord-
ance with §155.260 and in an electronic
format that is consistent with §155.270.

(d) Premium payment. A QHP issuer
must follow the premium payment
process established by the Exchange in
accordance with §155.240.

(e) Enrollment information package. A
QHP issuer must provide new enrollees
an enrollment information package
that is compliant with accessibility
and readability standards established
in §155.230(b).

(f) Enrollment reconciliation. A QHP
issuer must reconcile enrollment files
with the Exchange no less than once a
month in accordance with §155.400(d).

(g) Enrollment acknowledgement. A
QHP issuer must acknowledge receipt
of enrollment information transmitted
from the Exchange in accordance with
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Exchange standards established in ac-
cordance with §155.400(b)(2) of this sub-
chapter.

§156.270 Termination of coverage for
qualified individuals.

(a) General requirement. A QHP issuer
may only terminate coverage as per-
mitted by the Exchange in accordance
with §155.430(b) of this subchapter.

(b) Termination of coverage notice re-
quirement. If an enrollee’s coverage in a
QHP is terminated for any reason, the
QHP issuer must:

(1) Provide the enrollee with a notice
of termination of coverage that in-
cludes the reason for termination at
least 30 days prior to the last day of
coverage, consistent with the effective
date established by the Exchange in ac-
cordance with §155.430(d) of this sub-
chapter.

(2) Notify the Exchange of the termi-
nation effective date and reason for
termination.

(¢) Termination of coverage due to non-
payment of premium. A QHP issuer must
establish a standard policy for the ter-
mination of coverage of enrollees due
to non-payment of premium as per-
mitted by the Exchange in
§155.430(b)(2)(ii) of this subchapter.
This policy for the termination of cov-
erage:

(1) Must include the grace period for
enrollees receiving advance payments
of the premium tax credits as described
in paragraph (d) of this section; and

(2) Must be applied uniformly to en-
rollees in similar circumstances.

(d) Grace period for recipients of ad-
vance payments of the premium tax credit.
A QHP issuer must provide a grace pe-
riod of three consecutive months if an
enrollee receiving advance payments of
the premium tax credit has previously
paid at least one full month’s premium
during the benefit year. During the
grace period, the QHP issuer must:

(1) Pay all appropriate claims for
services rendered to the enrollee dur-
ing the first month of the grace period
and may pend claims for services ren-
dered to the enrollee in the second and
third months of the grace period;

(2) Notify HHS of such non-payment;
and,

(3) Notify providers of the possibility
for denied claims when an enrollee is in
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the second and third months of the
grace period.

(e) Advance payments of the premium
tax credit. For the 3-month grace period
described in paragraph (d) of this sec-
tion, a QHP issuer must:

(1) Continue to collect advance pay-
ments of the premium tax credit on be-
half of the enrollee from the Depart-
ment of the Treasury.

(2) Return advance payments of the
premium tax credit paid on the behalf
of such enrollee for the second and
third months of the grace period if the
enrollee exhausts the grace period as
described in paragraph (g) of this sec-
tion.

(f) Notice of non-payment of premiums.
If an enrollee is delinquent on premium
payment, the QHP issuer must provide
the enrollee with notice of such pay-
ment delinquency.

(g) Exhaustion of grace period. If an
enrollee receiving advance payments of
the premium tax credit exhausts the 3-
month grace period in paragraph (d) of
this section without paying all out-
standing premiums, the QHP issuer
must terminate the enrollee’s coverage
on the effective date described in
§155.430(d)(4) of this subchapter, pro-
vided that the QHP issuer meets the
notice requirement specified in para-
graph (b) of this section.

(h) Records of termination of coverage.
QHP issuers must maintain records in
accordance with Exchange standards
established in accordance with
§1565.430(c) of this subchapter.

(1) Effective date of termination of cov-
erage. QHP issuers must abide by the
termination of coverage effective dates
described in §155.430(d) of this sub-
chapter.

§156.275 Accreditation of QHP issuers.

(a) General requirement. A QHP issuer
must:

(1) Be accredited on the basis of local
performance of its QHPs in the fol-
lowing categories by an accrediting en-
tity recognized by HHS:

(i) Clinical quality measures, such as
the Healthcare Effectiveness Data and
Information Set;

(ii) Patient experience ratings on a
standardized CAHPS survey;

(iii) Consumer access;

(iv) Utilization management;
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(v) Quality assurance;

(vi) Provider credentialing;

(vii) Complaints and appeals;

(viii) Network adequacy and access;
and

(ix) Patient information programs,
and

(2) Authorize the accrediting entity
that accredits the QHP issuer to re-
lease to the Exchange and HHS a copy
of its most recent accreditation survey,
together with any survey-related infor-
mation that HHS may require, such as
corrective action plans and summaries
of findings.

(b) Timeframe for accreditation. A QHP
issuer must be accredited within the
timeframe established by the Exchange
in accordance with §155.1045 of this
subchapter. The QHP issuer must
maintain accreditation so long as the
QHP issuer offers QHPs.

(c) Accreditation—(1) Recognition of ac-
crediting entity by HHS. Effective upon
completion of conditions listed in para-
graphs (¢)(2), (¢)(3), and (c)(4) of this
section, at which time HHS will notify
the public in the FEDERAL REGISTER,
the National Committee for Quality
Assurance (NCQA) and URAC are rec-
ognized as accrediting entities by the
Secretary of HHS to provide accredita-
tion of QHPs meeting the requirement
of this section.

(2)(Q) Scope of accreditation. Subject to
paragraphs (c¢)(2)(ii), (iii), and (iv) of
this section, recognized accrediting en-
tities must provide accreditation with-
in the categories identified in para-
graphs (a)(1) of this section.

(ii) Clinical quality measures. Recog-
nized accrediting entities must include
a clinical quality measure set in their
accreditation standards for health
plans that:

(A) Spans a breadth of conditions and
domains, including, but not limited to,
preventive care, mental health and
substance abuse disorders, chronic
care, and acute care.

(B) Includes measures that are appli-
cable to adults and measures that are
applicable to children.

(C) Aligns with the priorities of the
National Strategy for Quality Improve-
ment in Health Care issued by the Sec-
retary of HHS and submitted to Con-
gress on March 12, 2011;
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(D) Only includes measures that are
either developed or adopted by a vol-
untary consensus standards setting
body (such as those described in the
National Technology and Transfer Ad-
vancement of Act of 1995 (NTTAA) and
Office of Management and Budget
(OMB) Circular A-119 (1998)) or, where
appropriate endorsed measures are un-
available, are in common use for
health plan quality measurement and
meet health plan industry standards;
and

(E) Is evidence-based.

(iii) Level of accreditation. Recognized
accrediting entities must provide ac-
creditation at the Exchange product
type level unless the product type level
of accreditation is not methodologi-
cally sound. In such cases, the recog-
nized accrediting entity must dem-
onstrate that the Exchange product
type level accreditation is not meth-
odologically sound as a condition of
the Exchange granting an exception to
authorize accreditation at an aggre-
gated level.

(iv) Network adequacy. The network
adequacy standards for accreditation
used by the recognized accrediting en-
tities must, at a minimum, be con-
sistent with the general requirements
for network adequacy for QHP issuers
codified in §156.230(a)(2) and (a)(3).

(3) Methodological and scoring criteria
for accreditation. Recognized accred-
iting entities must use transparent and
rigorous methodological and scoring
criteria.

(4) Documentation. An accrediting en-
tity must provide the following docu-
mentation:

(i) To be recognized, an accrediting
entity must provide current accredita-
tion standards and requirements, proc-
esses, and measure specifications for
performance measures to demonstrate
that each entity meets the conditions
described in paragraphs (c)(2), and
(c)(3) of this section to HHS within 60
days of the publication date of this
final rule.

(ii) Recognized accrediting entities
must provide to HHS any proposed
changes or updates to the accreditation
standards and requirements, processes,
and measure specifications for per-
formance measures with 60 days notice
prior to public notification.
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(5) Data sharing requirements between
the recognized accrediting entities and
Exchanges. When authorized by an ac-
credited QHP issuer pursuant to para-
graph (a)(2) of this section, recognized
accrediting entities must provide the
following QHP issuer’s accreditation
survey data elements to the Exchange,
other than personally identifiable in-
formation (as described in OMB Memo-
randum M-07-16), in which the issuer
plans to operate one or more QHPs dur-
ing the annual certification period or
as changes occur to these data
throughout the coverage year—the
name, address, Health Insurance Over-
sight System (HIOS) issuer identifier,
and unique accreditation identifier(s)
of the QHP issuer and its accredited
product line(s) and type(s) which have
been released; and for each accredited
product type:

(i) HIOS product identifier (if appli-
cable);

(ii) Accreditation status,
type, or level (if applicable);

(iii) Accreditation score;

(iv) Expiration date of accreditation;
and

(v) Clinical quality measure results
and adult and child CAHPS measure
survey results (and corresponding expi-
ration dates of these data) at the level
specified by the Exchange.

[77 FR 18469, Mar. 27, 2012, as amended at 77
FR 42671, July 20, 2012]

survey

§156.280 Segregation
abortion services.

(a) State opt-out of abortion coverage.
A QHP issuer must comply with a
State law that prohibits abortion cov-
erage in QHPs.

(b) Termination of opt out. A QHP
issuer may provide coverage of abor-
tion services through the Exchange in
a State described in paragraph (a) of
this section if the State repeals such
law.

(¢c) Voluntary choice of coverage of
abortion services. Notwithstanding any
other provision of title I of the Afford-
able Care Act (or any other amendment
made under that title):

(1) Nothing in title I of the Afford-
able Care Act (or any amendments by
that title) shall be construed to require
a QHP issuer to provide coverage of
services described in paragraph (d) of

of funds for
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this section as part of its essential
health benefits, as described in section
1302(b) of the Affordable Care Act, for
any plan year.

(2) Subject to paragraphs (a) and (b)
of this section, the QHP issuer must
determine whether or not the QHP pro-
vides coverage of services described in
paragraph (d) of this section as part of
such benefits for the plan year.

(d) Abortion services—(1) Abortions for
which public funding is prohibited. The
services described in this paragraph are
abortion services for which the expend-
iture of Federal funds appropriated for
HHS is not permitted, based on the law
in effect 6 months before the beginning
of the plan year involved.

(2) Abortions for which public funding
is allowed. The services described in
this paragraph are abortion services for
which the expenditure of Federal funds
appropriated for HHS is permitted,
based on the law in effect 6 months be-
fore the beginning of the plan year in-
volved.

(e) Prohibition on the use of Federal
funds. (1) If a QHP provides coverage of
services described in paragraph (d)(1) of
this section, the QHP issuer must not
use any amount attributable to any of
the following for the purposes of pay-
ing for such services:

(i) The credit under section 36B of the
Code and the amount (if any) of the ad-
vance payment of the credit under sec-
tion 1412 of the Affordable Care Act;

(ii) Any cost-sharing reduction under
section 1402 of the Affordable Care Act
and the amount (if any) of the advance
payments of the reduction under sec-
tion 1412 of the Affordable Care Act.

(2) Establishment of allocation ac-
counts. In the case of a QHP to which
paragraph (e)(1) of this section applies,
the QHP issuer must:

(i) Collect from each enrollee in the
QHP (without regard to the enrollee’s
age, sex, or family status) a separate
payment for each of the following:

(A) An amount equal to the portion
of the premium to be paid directly by
the enrollee for coverage under the
QHP of services other than services de-
scribed in (d)(1) of this section (after
reductions for credits and cost-sharing
reductions described in paragraph (e)(1)
of this section); and
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(B) An amount equal to the actuarial
value of the coverage of services de-
scribed in paragraph (d)(1) of this sec-
tion.

(i) Deposit all such separate pay-
ments into separate allocation ac-
counts as provided in paragraph (e)(3)
of this section. In the case of an en-
rollee whose premium for coverage
under the QHP is paid through em-
ployee payroll deposit, the separate
payments required under this subpara-
graph shall each be paid by a separate
deposit.

(3) Segregation of funds. (i) The QHP
issuer to which paragraph (e)(1) of this
section applies must establish alloca-
tion accounts described in paragraph
(e)(3)(ii) of this section for enrollees re-
ceiving the amounts described in para-
graph (e)(1) of this section.

(ii) Allocation accounts. The QHP
issuer to which paragraph (e)(1) of this
section applies must deposit:

(A) All payments described in para-
graph (e)(2)(i)(A) of this section into a
separate account that consists solely of
such payments and that is used exclu-
sively to pay for services other than
the services described in paragraph
(d)(1) of this section;

(B) All payments described in para-
graph (e)(2)(i)(B) of this section into a
separate account that consists solely of
such payments and that is used exclu-
sively to pay for services described in
paragraph (d)(1) of this section.

(4) Actuarial value. The QHP issuer
must estimate the basic per enrollee,
per month cost, determined on an aver-
age actuarial basis, for including cov-
erage under the QHP of services de-
scribed in paragraph (d)(1) of this sec-
tion. In making such an estimate, the
QHP issuer:

(i) May take into account the impact
on overall costs of the inclusion of such
coverage, but may not take into ac-
count any cost reduction estimated to
result from such services, including
prenatal care, delivery, or postnatal
care;

(ii) Must estimate such costs as if
such coverage were included for the en-
tire population covered; and

(iii) May not estimate such a cost at
less than one dollar per enrollee, per
month.
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(5) Ensuring compliance with segrega-
tion requirements. (i) Subject to para-
graph (e)(5)(iv) of this section, the QHP
issuer must comply with the efforts or
direction of the State health insurance
commissioner to ensure compliance
with this section through the segrega-
tion of QHP funds in accordance with
applicable provisions of generally ac-
cepted accounting requirements, circu-
lars on funds management of the Office
of Management and Budget and guid-
ance on accounting of the Government
Accountability Office.

(ii) Each QHP issuer that partici-
pates in an Exchange and offers cov-
erage for services described in para-
graph (d)(1) of this section should, as a
condition of participating in an Ex-
change, submit a plan that details its
process and methodology for meeting
the requirements of section
1303(b)(2)(C), (D), and (E) (hereinafter,
‘“‘segregation plan’’) to the State health
insurance commissioner. The segrega-
tion plan should describe the QHP
issuer’s financial accounting systems,
including appropriate accounting docu-
mentation and internal controls, that
would ensure the segregation of funds
required by section 1303(b)(2)(C), (D),
and (E), and should include:

(A) The financial accounting sys-
tems, including accounting documenta-
tion and internal controls, that would
ensure the appropriate segregation of
payments received for coverage of serv-
ices described in paragraph (d)(1) of
this section from those received for
coverage of all other services;

(B) The financial accounting sys-
tems, including accounting documenta-
tion and internal controls, that would
ensure that all expenditures for serv-
ices described in paragraph (d)(1) of
this section are reimbursed from the
appropriate account; and

(C) An explanation of how the QHP
issuer’s systems, accounting docu-
mentation, and controls meet the re-
quirements for segregation accounts
under the law.

(iii) BEach QHP issuer participating in
the Exchange must provide to the
State insurance commissioner an an-
nual assurance statement attesting
that the plan has complied with sec-
tion 1303 of the Affordable Care Act and
applicable regulations.
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(iv) Nothing in this clause shall pro-
hibit the right of an individual or QHP
issuer to appeal such action in courts
of competent jurisdiction.

(f) Rules relating to notice. (1) Notice. A
QHP that provides for coverage of serv-
ices in paragraph (d)(1) of this section,
must provide a notice to enrollees,
only as part of the summary of benefits
and coverage explanation, at the time
of enrollment, of such coverage.

(2) Rules relating to payments. The no-
tice described in paragraph (f)(1) of this
section, any advertising used by the
QHP issuer with respect to the QHP,
any information provided by the Ex-
change, and any other information
specified by HHS must provide infor-
mation only with respect to the total
amount of the combined payments for
services described in paragraph (d)(1) of
this section and other services covered
by the QHP.

(g) No discrimination on basis of provi-
sion of abortion. No QHP offered
through an Exchange may discriminate
against any individual health care pro-
vider or health care facility because of
its unwillingness to provide, pay for,
provide coverage of, or refer for abor-
tions.

(h) Application of State and Federal
laws regarding abortions. (1) No preemp-
tion of State laws regarding abortion.
Nothing in the Affordable Care Act
shall be construed to preempt or other-
wise have any effect on State laws re-
garding the prohibition of (or require-
ment of) coverage, funding, or proce-
dural requirements on abortions, in-
cluding parental notification or con-
sent for the performance of an abortion
on a minor.

(2) No effect on Federal laws regarding
abortion. Nothing in the Affordable
Care Act shall be construed to have
any effect on Federal laws regarding:

(i) Conscience protection;

(ii) Willingness or refusal to provide
abortion; and

(iii) Discrimination on the basis of
the willingness or refusal to provide,
pay for, cover, or refer for abortion or
to provide or participate in training to
provide abortion.

(3) No effect on Federal civil rights law.
Nothing in section 1303(c) of the Afford-
able Care Act shall alter the rights and

856



Department of Health and Human Services

obligations of employees and employ-
ers under Title VII of the Civil Rights
Act of 1964.

(1) Application of emergency services
laws. Nothing in the Affordable Care
Act shall be construed to relieve any
health care provider from providing
emergency services as required by
State or Federal law, including section
1867 of the Act (popularly known as
“EMTALA”).

§156.285 Additional standards specific
to SHOP.

(a) SHOP rating and premium payment
requirements. QHP issuers offering a
QHP through a SHOP must:

(1) Accept payment from the SHOP
on behalf of a qualified employer or an
enrollee in accordance with
§155.705(b)(4) of this subchapter;

(2) Adhere to the SHOP timeline for
rate setting as established in
§155.705(b)(6) of this subchapter; and

(3) Charge the same contract rate for
a plan year.

(b) Enrollment periods for the SHOP.
QHP issuers offering a QHP through
the SHOP must:

(1) Enroll a qualified employee in ac-
cordance with the qualified employer’s
annual employee open enrollment pe-
riod described in §155.725 of this sub-
chapter;

(2) Provide special enrollment peri-
ods described in §155.420 excluding
paragraphs (d)(3) and (6);

(3) Provide an enrollment period for
an employee who becomes a qualified
employee outside of the initial or an-
nual open enrollment period as de-
scribed in §155.725(g) of this sub-
chapter; and

(4) Adhere to effective dates of cov-
erage in accordance with §156.260 and
those established through §155.720 of
this subchapter.

(c) Enrollment process for the SHOP. A
QHP issuer offering a QHP through the
SHOP must:

(1) Adhere to the enrollment timeline
and process for the SHOP as described
in §155.720(b) of this subchapter;

(2) Receive enrollment information
in an electronic format, in accordance
with the requirements in §§155.260 and
155.270 of this subchapter, from the
SHOP as described in §155.720(c);
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(3) Provide new enrollees with the en-
rollment information package as de-
scribed in §156.265(e);

(4) Reconcile enrollment files with
the SHOP at least monthly;

(5) Acknowledge receipt of enroll-
ment information in accordance with
SHOP standards; and

(6) Enroll all qualified employees
consistent with the plan year of the ap-
plicable qualified employer.

(d) Termination of coverage in the
SHOP. QHP issuers offering a QHP
through the SHOP must:

(1) Comply with the following re-
quirements with respect to coverage
termination of enrollees in the SHOP:

(i) General requirements regarding
termination of coverage established in
§156.270(a);

(ii) Requirements for notices to be
provided to enrollees and qualified em-
ployers in §156.270(b) and §156.290(b);
and

(iii) Requirements regarding termi-
nation of coverage effective dates as
set forth in §156.270(i).

(2) If a qualified employer chooses to
withdraw from participation in the
SHOP, the QHP issuer must terminate
coverage for all enrollees of the with-
drawing qualified employer.

(e) Participation rules. QHP issuers of-
fering a QHP through the SHOP may
impose group participation rules for
the offering of health insurance cov-
erage in connection with a QHP only if
and to the extent authorized by the
SHOP in accordance with §155.705 of
this subchapter.

§156.290 Non-renewal and decertifica-
tion of QHPs.

(a) Non-renewal of recertification. If a
QHP issuer elects not to seek recertifi-
cation with the Exchange, the QHP
issuer, at a minimum, must—

(1) Notify the Exchange of its deci-
sion prior to the beginning of the recer-
tification process and procedures
adopted by the Exchange in accordance
with §155.1075 of this subchapter;

(2) Fulfill its obligation to cover ben-
efits for each enrollee through the end
of the plan or benefit year;

(3) Fulfill data reporting obligations
from the last plan or benefit year of
the certification;
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(4) Provide notice to enrollees as de-
scribed in paragraph (b) of this section;
and

(5) Terminate coverage for enrollees
in the QHP in accordance with §156.270,
as applicable.

(b) Notice of QHP non-renewal. If a
QHP issuer elects not to seek recertifi-
cation with the Exchange for its QHP,
the QHP issuer must provide written
notice to each enrollee.

(c) Decertification. If a QHP is decerti-
fied by the Exchange, the QHP issuer
must terminate coverage for enrollees
only after:

(1) The Exchange has made notifica-
tion as described in §155.1080 of this
subchapter; and

(2) Enrollees have an opportunity to
enroll in other coverage.

§156.295 Prescription drug distribu-
tion and cost reporting.

(a) General requirement. In a form,
manner, and at such times specified by
HHS, a QHP issuer must provide to
HHS the following information:

(1) The percentage of all prescrip-
tions that were provided under the
QHP through retail pharmacies com-
pared to mail order pharmacies, and
the percentage of prescriptions for
which a generic drug was available and
dispensed compared to all drugs dis-
pensed, broken down by pharmacy
type, which includes an independent
pharmacy, supermarket pharmacy, or
mass merchandiser pharmacy that is
licensed as a pharmacy by the State
and that dispenses medication to the
general public, that is paid by the QHP
issuer or the QHP issuer’s contracted
PBM;

(2) The aggregate amount, and the
type of rebates, discounts or price con-
cessions (excluding bona fide service
fees) that the QHP issuer or its con-
tracted PBM negotiates that are at-
tributable to patient utilization under
the QHP, and the aggregate amount of
the rebates, discounts, or price conces-
sions that are passed through to the
QHP issuer, and the total number of
prescriptions that were dispensed.

(i) Bona fide service fees means fees
paid by a manufacturer to an entity
that represent fair market value for a
bona fide, itemized service actually
performed on behalf of the manufac-
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turer that the manufacturer would oth-
erwise perform (or contract for) in the
absence of the service arrangement,
and that are not passed on in whole or
in part to a client or customer of an
entity, whether or not the entity takes
title to the drug.

(ii) [Reserved]

(3) The aggregate amount of the dif-
ference between the amount the QHP
issuer pays its contracted PBM and the
amounts that the PBM pays retail
pharmacies, and mail order phar-
macies, and the total number of pre-
scriptions that were dispensed.

(b) Confidentiality. Information dis-
closed by a QHP issuer or a PBM under
this section is confidential and shall
not be disclosed by HHS or by a QHP
receiving the information, except that
HHS may disclose the information in a
form which does not disclose the iden-
tity of a specific PBM, QHP, or prices
charged for drugs, for the following
purposes:

(1) As HHS determines to be nec-
essary to carry out section 1150A or
part D of title XVIII of the Act;

(2) To permit the Comptroller Gen-
eral to review the information pro-
vided;

(3) To permit the Director of the Con-
gressional Budget Office to review the
information provided; or

(4) To States to carry out section 1311
of the Affordable Care Act.

(c) Penalties. A QHP issuer that fails
to report the information described in
paragraph (a) of this section to HHS on
a timely basis or knowingly provides
false information will be subject to the
provisions of subsection (b)(3)(C) of sec-
tion 1927 of the Act.

Subparts D-E [Reserved]

Subpart F—Consumer Operated
and Oriented Plan Program

§156.500 Basis and scope.

This subpart implements section 1322
of the Affordable Care Act by estab-
lishing the Consumer Operated and Ori-
ented Plan (CO-OP) program to foster
the creation of new consumer-gov-
erned, private, nonprofit health insur-
ance issuers, known as ‘“CO-OPs.”
Under this program, loans are awarded
to encourage the development of CO-
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OPs. Applicants that meet the eligi-
bility standards of the CO-OP program
may apply to receive loans to help fund
start-up costs and meet the solvency
requirements of States in which the ap-
plicant seeks to be licensed to issue
CO-OP qualified health plans. This sub-
part sets forth the eligibility and gov-
ernance requirements for the CO-OP
program, CO-OP standards, and the
terms for loans awarded under the CO-
OP program.

§156.505 Definitions.

The following definitions apply to
this subpart:

Applicant means an entity eligible to
apply for a loan described in §156.520 of
this subpart.

Consumer operated and oriented plan
(CO-OP) means a loan recipient that
satisfies the standards in section
1322(c) of the Affordable Care Act and
§156.5615 of this subpart within the
timeframes specified in this subpart.

CO-OP qualified health plan means a
health plan that has in effect a certifi-
cation that it meets the standards de-
scribed in subpart C of this part, except
that the plan can be deemed certified
by CMS or an entity designated by
CMS as described in §156.520(e).

Exchange has the meaning given to
the term in §155.20 of this subchapter.

Formation board means the initial
board of directors of the applicant or
loan recipient before it has begun ac-
cepting enrollment and had an election
by the members of the organization to
the board of directors.

Individual market has the meaning
given to the term in §155.20 of this sub-
chapter.

Issuer has the meaning given to the
term in §155.20 of this subchapter.

Member means an individual covered
under health insurance policies issued
by a loan recipient.

Nonprofit member organization or non-
profit member corporation means a non-
profit, not-for-profit, public benefit, or
similar membership entity organized
as appropriate under State law.

Operational board means the board of
directors elected by the members of
the loan recipient after it has begun
accepting enrollment.

Predecessor, with respect to a new enti-
ty, means any entity that participates
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in a merger, consolidation, purchase or
acquisition of property or stock, cor-
porate separation, or other similar
business transaction that results in the
formation of the new entity.

Pre-existing issuer means a health in-
surance issuer that was in existence on
July 16, 2009.

Qualified monprofit health insurance
issuer means an entity that satisfies or
can reasonably be expected to satisfy
the standards in section 1322(c) of the
Affordable Care Act and §156.515 of this
subpart within the time frames speci-
fied in this subpart, until such time as
CMS determines the entity does not
satisfy or cannot reasonably be ex-
pected to satisfy these standards.

Related entity means an entity that
shares common ownership, control, or
governance structure (including man-
agement team or Board members) with
a pre-existing issuer, and satisfies at
least one of the following conditions:

(1) Retains responsibilities for the
services to be provided by the issuer.

(2) Furnishes services to the issuer’s
enrollees under an oral or written
agreement.

(3) Performs some of the issuer’s
management functions under contract
or delegation.

Representative means an individual
who stands or acts for an organization
or group of organizations through a
formal agreement or financial com-
pensation such as a contractor, broker,
official, or employee.

SHOP has the meaning given to the
term in §155.20 of this subchapter.

Small group market has the meaning
given to the term in §155.20 of this sub-
chapter.

Solvency Loan means a loan provided
by CMS to a loan recipient in order to
meet State solvency and reserve re-
quirements.

Sponsor means an organization or in-
dividual that is involved in the devel-
opment, creation, or organization of
the CO-OP or provides 40 percent or
more in total funding to a CO-OP (ex-
cluding any loans received from the
CO-OP Program).

Start-up Loan means a loan provided
by CMS to a loan recipient for costs as-
sociated with establishing a CO-OP.

859



§156.510

State has the meaning given to the
term in §155.20 of this subchapter.

[76 FR 77411, Dec. 13, 2011, as amended at 77
FR 18474, Mar. 27, 2012]

§156.510 Eligibility.

(a) General. In addition to the eligi-
bility standards set forth in the CO-OP
program Funding Opportunity An-
nouncement (FOA), to be eligible to
apply for and receive a loan under the
CO-OP program, an organization must
intend to become a CO-OP and be a
nonprofit member organization.

(b) Exclusions from eligibility. (1) Sub-
ject to paragraph (b)(2) of this section,
an organization is not eligible to apply
for a loan if:

(i) The organization or a sponsor of
the organization 1is a pre-existing
issuer, a holding company (an organi-
zation that exists primarily to hold
stock in other companies) that con-
trols a pre-existing issuer, a trade asso-
ciation comprised of pre-existing
issuers and whose purpose is to rep-
resent the interests of the health insur-
ance industry, a foundation established
by a pre-existing issuer, a related enti-
ty, or a predecessor of either a pre-ex-
isting issuer or related entity;

(ii) The organization receives 25 per-
cent or more of its total funding (ex-
cluding any loans received from the
CO-OP Program) from pre-existing
issuers, holding companies (organiza-
tions that exists primarily to hold
stock in other companies) that control
pre-existing issuers, trade associations
comprised of pre-existing issuers and
whose purpose is to represent the inter-
ests of the health insurance industry,
foundations established by a pre-exist-
ing issuer, a related entity, or a prede-
cessor of either a pre-existing issuer or
related entity; or

(iii) A State or local government, any
political subdivision thereof, or any in-
strumentality of such government or
political subdivision is a sponsor of the
organization. The organization receives
40 percent or more of its total funding
(excluding any loans received from the
CO-OP Program) from a State or local
government, any political subdivision
thereof, or any instrumentality of such
a government or political subdivision.

(2) The exclusions in paragraphs
(b)(1)(E) and (b)(1)(ii) of this section do
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not exclude from eligibility an appli-
cant that:

(i) Has as a sponsor a nonprofit, not-
for-profit, public benefit, or similarly
organized entity that is also a sponsor
for a pre-existing issuer but is not an
issuer, a foundation established by a
pre-existing issuer, a holding company
that controls a pre-existing issuer, or a
trade association comprised of pre-ex-
isting issuers and whose purpose is to
represent the interests of the health in-
surance industry, provided that the
pre-existing issuer sponsored by the
nonprofit organization does not share
any of its board or the same chief exec-
utive with the applicant; or

(ii) Has purchased assets from a pre-
existing issuer provided that it is an
arm’s-length transaction where each
party acts independently and has no
other relationship with the other
party.

(3) The exclusion of any instrumen-
tality of a State or local government in
paragraph (b)(1)(iii) of this section does
not exclude from eligibility or sponsor-
ship an organization that:

(i) Is not a government organization
under State law;

(ii) Has no employee of a State or
local government serving in his or her
official capacity as a senior executive
(for example, President, Chief Execu-
tive Officer, or Chief Financial Officer)
for the organization; and

(iii) Has a board of directors on which
fewer than half of its directors are em-
ployees of a State or local government
serving in their official capacities.

[76 FR 77411, Dec. 13, 2011, as amended at 77
FR 18474, Mar. 27, 2012]

§156.515 CO-OP standards.

(a) General. A CO-OP must satisfy the
standards in this section in addition to
all other statutory, regulatory, or
other requirements.

(b) Governance requirements. A CO-OP
must meet the following governance
requirements:

(1) Member control. A CO-OP must im-
plement policies and procedures to fos-
ter and ensure member control of the
organization. Accordingly, a CO-OP
must meet the following requirements:

(i) The CO-OP must be governed by
an operational board with all of its di-
rectors elected by a majority vote of a
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quorum of the CO-OP’s members that
are age 18 or older;

(ii) All members age 18 or older must
be eligible to vote for each director on
the organization’s operational board;

(iii) Each member age 18 or older of
the organization must have one vote in
the election of each director of the or-
ganization’s operational board;

(iv) The first elected directors of the
organization’s operational board must
be elected no later than one year after
the effective date on which the organi-
zation provides coverage to its first
member; the entire operational board
must be elected no later than two
years after the same date;

(v) Elections of the directors on the
organization’s operational board must
be contested so that the total number
of candidates for vacant positions on
the operational board exceeds the num-
ber of vacant positions, except in cases
where a seat is vacated mid-term due
to death, resignation, or removal; and

(vi) The majority of the voting direc-
tors on the operational board must be
members of the organization.

(2) Standards for board of directors.
The operational board for a CO-OP
must meet the following standards:

(i) Each director must meet ethical,
conflict-of-interest, and disclosure
standards including that each director
act in the sole interest of the CO-OP
and, as appropriate, the health and
wellbeing of its local geographic com-
munity;

(ii) BEach director has one vote unless
he or she is a non-voting director;

(iii) Positions on the board of direc-
tors may be designated for individuals
with specialized expertise, experience,
or affiliation (for example, providers,
employers, and unions);

(iv) Positions on the operational
board that are designated for individ-
uals with specialized expertise, experi-
ence, or affiliation cannot constitute a
majority of the operational board even
if the individuals in those positions are
members of the CO-OP. This provision
does not prevent any individual from
seeking election to the operational
board based on being a member of the
CO-OP; and

(v) Limitation on government and issuer
participation. No representative of any
Federal, State or local government (or

§156.515

of any political subdivision or instru-
mentality thereof) and no representa-
tive of any organization described in
§156.510(b)(1)(i) may serve on the CO-
OP’s formation board or operational
board.

(3) Ethics and conflict of interest protec-
tions. The CO-OP must have governing
documents that incorporate ethics,
conflict of interest, and disclosure
standards. The standards must protect
against insurance industry involve-
ment and interference. In addition, the
standards must ensure that each direc-
tor acts in the sole interest of the CO-
OP, its members, and its local geo-
graphic community as appropriate,
avoids self dealing, and acts prudently
and consistently with the terms of the
CO-OP’s governance documents and ap-
plicable State and Federal law. At a
minimum, these standards must in-
clude:

(i) A mechanism to identify potential
ethical or other conflicts of interest;

(ii) A duty on the CO-OP’s executive
officers and directors to disclose all po-
tential conflicts of interest;

(iii) A process to determine the ex-
tent to which a conflict exists;

(iv) A process to address any conflict
of interest; and

(v) A process to be followed in the
event a director or executive officer of
the CO-OP violates these standards.

(4) Consumer focus. The CO-OP must
operate with a strong consumer focus,
including timeliness, responsiveness,
and accountability to members.

(c) Standards for health plan issuance.
A CO-OP must meet several standards
for the issuance of health plans in the
individual and small group market.

(1) At least two-thirds of the policies
or contracts for health insurance cov-
erage issued by a CO-OP in each State
in which it is licensed must be CO-OP
qualified health plans offered in the in-
dividual and small group markets.

(2) Loan recipients must offer a CO-
OP qualified health plan at the silver
and gold benefit levels, defined in sec-
tion 1302(d) of the Affordable Care Act,
in every individual market Exchange
that serves the geographic regions in
which the organization is licensed and
intends to provide health care cov-
erage. If offering at least one plan in
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the small group market, loan recipi-
ents must offer a CO-OP qualified
health plan at both the silver and gold
benefit levels, defined in section 1302(d)
of the Affordable Care Act, in each
SHOP that serves the geographic re-
gions in which the organization offers
coverage in the small group market.

(3) Within the earlier of thirty-six
months following the initial drawdown
of the Start-up Loan or one year fol-
lowing the initial drawdown of the Sol-
vency Loan, loan recipients must be li-
censed in a State and offer at least one
CO-OP qualified health plan at the sil-
ver and gold benefit levels, defined in
section 1302(d) of the Affordable Care
Act, in the individual market Ex-
changes and if the loan recipient offers
coverage in the small group market, at
the silver and gold benefit levels, de-
fined in section 1302(d) of the Afford-
able Care Act, in the SHOPs. Loan re-
cipients may only begin offering plans
and accepting enrollment in the Ex-
changes for new CO-OP qualified
health plans during the open enroll-
ment period for each applicable Ex-
change.

(d) Requirement to become a CO-OP.
Loan recipients must meet the stand-
ards of §156.515 no later than five years
following initial drawdown of the
Start-up Loan or three years following
the initial drawdown of a Solvency
Loan.

§156.520 Loan terms.

(a) Overview of Loans. Applicants may
apply for the following loans under this
section: Start-up Loans and Solvency
Loans.

(1) Use of loans. All loans awarded
under this subpart must be used in a
manner that is consistent with the
FOA, the loan agreement, and all other
statutory, regulatory, or other require-
ments.

(2) Solvency loans. Solvency Loans
awarded under this section will be
structured in a manner that ensures
that the loan amount is recognized by
State insurance regulators as contrib-
uting to the State-determined reserve
requirements or other solvency re-
quirements (rather than debt) con-
sistent with the insurance regulations
for the States in which the loan recipi-

45 CFR Subtitle A (10-1-12 Edition)

ent will offer a CO-OP qualified health
plan.

(b) Repayment period. The loan recipi-
ent must make loan payments con-
sistent with the approved repayment
schedule in the loan agreement until
the loan is paid in full consistent with
State reserve requirements, solvency
regulations, and requisite surplus note
arrangements. Subject to their ability
to meet State reserve requirements,
solvency regulations, or requisite sur-
plus note arrangements, the loan re-
cipient must repay its loans and, if ap-
plicable, penalties within the repay-
ment periods in paragraphs (b)(1),
(b)(2), or (b)(3) of this section.

(1) The contractual repayment period
for Start-up Loans and any applicable
penalty pursuant to paragraph (c)(3) of
this section is 5 years following each
drawdown of loan funds consistent with
the terms of the loan agreement.

(2) The contractual repayment period
for Solvency Loans and any applicable
penalty pursuant to paragraph (c)(3) of
this section is 15 years following each
drawdown of loan funds consistent with
the terms of the loan agreement.

(3) Changes to the loan terms, includ-
ing the repayment periods, may be exe-
cuted if CMS determines that the loan
recipient is unable to repay the loans
as a result of State reserve require-
ments, solvency regulations, or req-
uisite surplus note arrangements or
without compromising coverage sta-
bility, member control, quality of care,
or market stability. In the case of a
loan modification or workout, the re-
payment period for Iloans awarded
under this subpart is the repayment pe-
riod established in the loan modifica-
tion or workout. The revised terms
must meet all other regulatory, statu-
tory, and other requirements.

(c) Interest rates. Loan recipients will
be charged interest for the loans
awarded under this subpart. Interest
will be accrued starting from the date
of drawdown on the loan amounts that
have been drawn down and not yet re-
paid by the loan recipient. The interest
rate will be determined based on the
date of award.

(1) Start-up Loans. Consistent with
the terms of the loan agreement, the
interest rate for Start-up Loans is
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equal to the greater of the average in-
terest rate on marketable Treasury se-
curities of similar maturity minus one
percentage point or zero percent. If the
loan recipient’s loan agreement is ter-
minated by CMS, the loan recipient
will be charged the interest and pen-
alty described in paragraph (c)(3) of
this section.

(2) Solvency Loans. Consistent with
the terms of the loan agreement, the
interest rate for Solvency Loans is
equal to the greater of the average in-
terest rate on marketable Treasury se-
curities of similar maturity minus two
percentage points or zero percent. If a
loan recipient’s loan agreement is ter-
minated by CMS, the loan recipient
will be charged the interest and pen-
alty described in paragraph (c)(3) of
this section.

(3) Penalty payment. If CMS termi-
nates a loan recipient’s loan agreement
because the loan recipient is not in
compliance with program rules or the
terms of its loan agreement, or CMS
has reason to believe that the organiza-
tion engages in, or has engaged in,
criminal or fraudulent activities or ac-
tivities that cause material harm to
the organization’s members or the gov-
ernment, the loan recipient must repay
110 percent of the aggregate amount of
loans received under this subpart. In
addition, the loan recipient must pay
interest on the aggregate amount of
loans received for the period the loans
were outstanding equal to the average
interest rate on marketable Treasury
securities of similar maturity.

(d) Failure to pay. Loan recipients
that fail to make loan payments con-
sistent with the repayment schedule or
loan modification or workout approved
by CMS will be subject to any and all
remedies available to CMS under law
to collect the debt.

(e) Deeming of CO-OP qualified health
plans. Health plans offered by a loan re-
cipient may be deemed certified as a
CO-OP qualified health plan to partici-
pate in the Exchanges for two years
and may be recertified every two years
for up to ten years following the life of
any loan awarded to the loan recipient
under this subpart, consistent with sec-
tion 1301(a)(2) of the Affordable Care
Act.

§156.520

(1) To be deemed as certified to par-
ticipate in the Exchanges, the plan
must comply with the standards for
CO-OP qualified health plans set forth
pursuant to section 1311(c) of the Af-
fordable Care Act, all State-specific
standards established by an Exchange
for qualified health plans operating in
that Exchange, except for those State-
specific standards that operate to ex-
clude loan recipients due to being new
issuers or based on other characteris-
tics that are inherent in the design of
a CO-OP, and the standards of the CO-
OP program as set forth in this sub-
part.

(2) A loan recipient seeking to have a
plan deemed as certified to participate
in the Exchanges must provide evi-
dence to CMS or an entity designated
by CMS that the plan complies with
the standards for CO-OP qualified
health plans set forth pursuant to sec-
tion 1311(c) of the Affordable Care Act,
all State-specific standards established
by an Exchange for qualified health
plans operating in that Exchange, ex-
cept for those State-specific standards
that operate to exclude loan recipients
due to being new issuers or based on
other characteristics that are inherent
in the design of a CO-OP, and the
standards of the CO-OP program as set
forth in this subpart.

(3) If a plan offered by a loan recipi-
ent is deemed to be certified to partici-
pate in the Exchanges or loses its
deemed status and is no longer cer-
tified to participate in the Exchanges,
CMS or an entity designated by CMS
will provide notice to the Exchanges in
which the loan recipient offers CO-OP
qualified health plans.

(f) Conversions. The loan recipient
shall not convert or sell to a for-profit
or non-consumer operated entity at
any time after receiving a loan under
this subpart. The loan recipient shall
not undertake any transaction that
would result in the CO-OP imple-
menting a governance structure that
does not meet the standards in this
subpart.

[76 FR 77411, Dec. 13, 2011, as amended at 77
FR 18474, Mar. 27, 2012]
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