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both of the following conditions are
met:

(1) The current MLR reporting year
and each of the two previous MLR re-
porting years included experience of at
least 1,000 life-years; and

(2) Without applying any credibility
adjustment, the issuer’s MLR for the
current MLR reporting year and each
of the two previous MLR reporting
years were below the applicable MLR
standard for each year as established
under §158.210 in this subpart.

(e) No credibility adjustment. Begin-
ning with the 2015 MLR reporting year
for the student market only, the credi-
bility adjustment for an MLR based on
partially credible experience is zero if
both of the following conditions are
met:

(1) The current MLR reporting year
and each of the two previous MLR re-
porting years included experience of at
least 1,000 life-years; and

(2) Without applying any credibility
adjustment, the issuer’s MLR for the
current MLR reporting year and each
of the two previous MLR reporting
years were below the applicable MLR
standard for each year as established
under §158.210 in this subpart.

[75 FR 74921, Dec. 1, 2010, as amended at 75
FR 82279, Dec. 30, 2010; 77 FR 16469, Mar. 21,
2012; 77 FR 28790, May 16, 2012]

§158.240 Rebating premium if the ap-
plicable medical loss ratio standard
is not met.

(a) General requirement. For each
MLR reporting year, an issuer must
provide a rebate to each enrollee if the
issuer’s MLR does not meet or exceed
the minimum percentage required by
§§158.210 and 158.211 of this subpart.

(b) Definition of enrollee for purposes of
rebate. For the sole purpose of deter-
mining whom is entitled to receive a
rebate pursuant to this part, the term
“‘enrollee”” means the subscriber, pol-
icyholder, and/or government entity
that paid the premium for health care
coverage received by an individual dur-
ing the respective MLR reporting year.

(c) Amount of rebate to each enrollee.
(1) For each MLR reporting year, an
issuer must rebate to the enrollee the
total amount of premium revenue re-
ceived by the issuer from the enrollee
after subtracting Federal and State
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taxes and licensing and regulatory fees
as provided in §158.161(a), §158.162(a)(1)
and §158.162(b)(1) of this part, multi-
plied by the difference between the
MLR required by §158.210 or §158.211 of
this subpart, and the issuer’s MLR as
calculated under §158.221 of this sub-
part.

(2) For example, an issuer must re-
bate a pro rata portion of premium rev-
enue if it does not meet an 80 percent
MLR for the small group market in a
State that has not set a higher MLR. If
an issuer has a 75 percent MLR for the
coverage it offers in the small group
market in a State that has not set a
higher MLR, the issuer must rebate 5
percent of the premium paid by or on
behalf of the enrollee for the MLR re-
porting year after subtracting pre-
mium and subtracting taxes and fees as
provided in paragraph (c) of this sec-
tion. In this example, an enrollee may
have paid $2,000 in premiums for the
MLR reporting year. If the Federal and
State taxes and licensing and regu-
latory fees that may be excluded from
premium revenue as described in
§158.161(a), §158.161(a)(1) and
§158.162(b)(1) of this subpart are $150 for
a premium of $2,000, then the issuer
would subtract $150 from premium rev-
enue, for a base of $1,850 in premium.
The enrollee would be entitled to a re-
bate of 5 percent of $1,850, or $92.50.

(d) Timing of rebate. An issuer must
provide any rebate owing to an enrollee
no later than August 1 following the
end of the MLR reporting year.

(e) Late payment interest. An issuer
that fails to pay any rebate owing to
an enrollee or subscriber in accordance
with paragraph (d) of this section or to
take other required action within the
time periods set forth in this Part
must, in addition to providing the re-
quired rebate to the enrollee, pay the
enrollee interest at the current Federal
Reserve Board lending rate or ten per-
cent annually, whichever is higher, on
the total amount of the rebate, accru-
ing from the date payment was due
under paragraph (d) of this section.

§158.241 Form of rebate.

(a) Current enrollees. (1) An issuer
may choose to provide any rebates
owing to current enrollees in the form
of a premium credit, lump-sum check,
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or, if an enrollee paid the premium
using a credit card or direct debit, by
lump-sum reimbursement to the ac-
count used to pay the premium.

(2) Any rebate provided in the form of
a premium credit must be provided by
applying the full amount due to the
first month’s premium that is due on
or after August 1 following the MLR
Reporting year. If the amount of the
rebate exceeds the premium due for
August, then any overage shall be ap-
plied to succeeding premium payments
until the full amount of the rebate has
been credited.

(b) Former enrollees in the individual
market. Rebates owing to former enroll-
ees in the individual market must be
paid in the form of lump-sum check or
lump-sum reimbursement using the
same method that was used for pay-
ment, such as credit card or direct
debit.

[75 FR 74921, Dec. 1, 2010, as amended at 76
FR 76593, Dec. 7, 2011]

§158.242

(a) Individual market. An issuer must
meet its obligation to provide any re-
bate due to an enrollee in the indi-
vidual market by providing it to the
enrollee. For individual policies that
cover more than one person, one lump-
sum rebate may be provided to the sub-
scriber on behalf of all enrollees cov-
ered by the policy.

(b) Large group and small group mar-
kets. Except as provided in paragraphs
(b)(3) and (4) of this section, an issuer
must meet its obligation to provide
any rebate to persons covered under a
group health plan by providing it to
the policyholder.

(1) In the case of a policyholder that
is a non-Federal governmental group
health plan, the policyholder must use
the amount of the rebate that is pro-
portionate to the total amount of pre-
mium paid by all subscribers under the
policy, for the benefit of subscribers in
one of the following ways, at the op-
tion of the policyholder:

(i) For all subscribers covered under
any option offered under the policy-
holder’s group health plan at the time
the rebate is received by the policy-
holder, to reduce the subscribers’ por-
tion of premium for the subsequent
policy year;

Recipients of rebates.
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(ii) For subscribers covered, at the
time the rebate is received by the pol-
icyholder, under the group health plan
option for which the issuer is providing
a rebate, to reduce the subscribers’ por-
tion of premium for the subsequent
policy year;

(iii) A cash refund to subscribers en-
rolled in the group health plan option,
at the time the rebate is received by
the policyholder, for which the issuer
is providing a rebate; and

(iv) The reduction in future premium
or the cash refund provided under para-
graphs (b)(1)(1), (ii), or (iii) of this sec-
tion may, at the option of the policy-
holder, be: Divided evenly among such
subscribers; divided based on each sub-
scriber’s actual contributions to pre-
mium; or apportioned in a manner that
reasonably reflects each subscriber’s
contributions to premium.

(2) In the case of a policyholder that
is a non-Federal governmental group
health plan, the portion of a rebate
based upon former subscribers’ con-
tributions to premium must be aggre-
gated and used for the benefit of cur-
rent subscribers in the group health
plan in any manner permitted by para-
graph (b)(1) of this section.

(3) If the policyholder is a group
health plan that is not a governmental
plan and not subject to the Employee
Retirement Income Security Act of
1974, as amended (29 U.S.C. 1001 et seq.)
(ERISA), rebates may only be paid to
the policyholder if the issuer receives a
written assurance from the policy-
holder that the rebates will be used as
provided in paragraphs (b)(1) and (2) of
this section; otherwise, the issuer must
distribute the rebate directly to the
subscribers of the group health plan
covered by the policy during the MLR
reporting year on which the rebate is
based by dividing the entire rebate, in-
cluding the amount proportionate to
the amount of premium paid by the
policyholder, in equal amounts to all
subscribers entitled to a rebate with-
out regard to how much each sub-
scriber actually paid toward premiums.

(4) If the group health plan has been
terminated at the time of rebate pay-
ment and the issuer cannot, despite
reasonable efforts, locate the policy-
holder whose plan participants or em-
ployees were enrolled in the group
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