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(3) After demand for payment is made
by or on behalf of the Obligees, we
shall make payment under the Guaran-
tees, except if we determine that a
Payment Default has not occurred or
that such Payment Default has been
remedied prior to demand being made.

(c) Security Default. If a default oc-
curs under the Security Agreement
which is other than a Payment Default
(Security Default), section 1105(b) of
the Act allows us, in our sole discre-
tion, to declare such default a Security
Default, and we may notify the Obligee
or agent of the Obligee of such Secu-
rity Default, stating that demand for
payment under the Guarantees must be
made no later than 60 days after the
date of such notification.

(d) Payment of Guarantees. If we re-
ceive notice of demand for payment of
the Guarantees, we shall, no later than
30 days after the date of such demand
(provided that we shall not have, upon
such terms as may be provided in the
Obligations or related agreements,
prior to that demand, assumed the Ob-
ligor’s rights and duties under the Obli-
gation and agreements and shall have
made any payments in default), make
payment to the Obligees, Indenture
Trustee or any other agent of the un-
paid principal amount of Obligations
and unpaid interest accrued and accru-
ing thereon up to, but not including,
the date of payment.

§298.41 Remedies after default.

(a) In general. The Security Agree-
ment or other parts of the Documenta-
tion shall include provisions governing
remedies after a default, which relate
to our rights and duties, the rights and
duties of the Obligor, and other appro-
priate Persons.

(b) Action by the Secretary. (1) We may
take the Vessel or Shipyard Project
and hold, lease, charter, operate or use
the Vessel or Shipyard Project, ac-
counting only for the net profits to the
Obligor after a default has occurred
and is continuing and before making
payment required under the Guaran-
tees.

(2) After making payment required
under the Guarantees, we may initiate
or otherwise participate in legal pro-
ceedings of every type, or take any
other action considered appropriate, to
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protect rights and interests granted to
us under:

(i) Sections 1105(c), 1105(e) and 1108(b)
of the Act,

(ii) The Security Agreement,

(iii) Other applicable provisions of
law, and

(iv) The Documentation.

(c) Security proceeds to Secretary. Our
interest in proceeds realized from the
disposition of or collection regarding
the security granted to us in consider-
ation for the Guarantees (except all
proceeds from the sale, requisition,
charter or other disposition of property
purchased by us at a foreclosure or
other public sale, which proceeds shall
belong to and vest exclusively in us),
shall be an amount equal to, but not in
excess of, the sum of (in order of pri-
ority of application of the proceeds):

(1) All moneys due and unpaid and se-
cured by the Mortgage or Security
Agreement;

(2) All advances, including interest
thereon, by us, under the Security
Agreement and all our reasonable
charges and expenses;

(3) The accrued and unpaid interest
on the Secretary’s Note;

(4) The accrued and unpaid balance of
the principal of the Secretary’s Note;
and

5) To the extent of any
collaterization by the Obligor of other
debt due to us from the Obligor under
other Title XI financings, such other
Title XI debt.

(d) Security proceeds to Obligor. You
shall be entitled to the proceeds from
the sale or other disposition of secu-
rity, described in paragraph (c) of this
section, if and to the extent that the
proceeds realized are in excess of the
amounts described in paragraphs (c)(1)
through (5) of this section.

§298.42 Reporting requirements—fi-
nancial statements.

(a) In general. The financial state-
ments of the Company shall be audited
at least annually, in accordance with
generally accepted auditing standards,
by independent certified public ac-
countants licensed to practice by the
regulatory authority of a State or
other political subdivision of the
United States or, licensed public ac-
countants licensed to practice by the
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regulatory authority or other political
subdivision of the United States on or
before December 31, 1970.

(b) Eligible Export Vessels. In the case
of Eligible Export Vessels, the ac-
counts of the Company shall be audited
at least annually, and unless otherwise
agreed to by us, we shall require that
the financial statements be in accord-
ance with generally accepted account-
ing principles, by accountants as de-
scribed in paragraph (a) of this section
or by independent public accountants
licensed to practice by the regulatory
authority or other political subdivision
of a foreign country, provided such ac-
countants are satisfactory to us. The
accountants performing such audits
may be the regular auditors of the
Company.

(c) Reports of Company and other Per-
sons. Except as we require otherwise,
the Company must file a semiannual fi-
nancial report and an annual financial
report, prepared in accordance with
generally accepted accounting prin-
ciples, with us as specified in the Docu-
mentation. You must include:

(1) The balance sheet and a state-
ment of paid-in-capital and retained
earnings at the close of the required re-
porting period,

(2) A statement of income for the pe-
riod, and

(3) Any other statement that we con-
sider necessary to accurately reflect
the Company’s financial condition and
the results of its operations.

(d) Required form. We will specify in a
letter to the Company the form re-
quired for reporting and the number of
copies that you must submit

(e) Other Persons. We may after pro-
viding the Company notice, also re-
quire the Company to submit financial
statements of any other Person, di-
rectly or indirectly participating in the
project, if the financial condition of
that Person affects our security for the
Guarantees.

(f) Timeliness. The required financial
report for the annual period will be due
within 105 days after the close of each
fiscal year of the Company, com-
mencing with the first fiscal year end-
ing after the date of the Security
Agreement. The required semiannual
report will be due within 105 days after
each semiannual period, commencing

§298.43

with the first semiannual period ending
after the date of the Security Agree-
ment.

(g) Public accountant’s report. The an-
nual report will be accompanied by the
public accountant’s report based on an
audit of the company’s financial state-
ments. We may require an audit by the
public accountants of the financial
statements contained in the company’s
semiannual report. We also may re-
quire certification of the semiannual
report by the accountants. Where inde-
pendent certification is not required, a
responsible corporate officer will at-
tach a certification that such report is
based on the accounting records and, to
the best of that officer’s knowledge and
belief, is accurate and complete.

(h) Leveraged lease financing. If the
method of financing involved is a lever-
aged lease financing, or a trust is the
owner of the Vessels, we may modify
the requirements for annual and semi-
annual accounting reports of the Obli-
gor accordingly.

(1) Letter of confirmation. The Com-
pany must furnish, along with its fi-
nancial report, a letter of confirmation
issued by its insurance underwriter(s)
or broker(s) that the Company has paid
premiums on insurance applicable to
the preservation, protection and oper-
ation of the asset, which information
must state the term for which the in-
surance is in force.

§298.43 Applicability of the regula-
tions.

(a) The regulations in this part are
effective August 21, 2000, and apply to
all applications made, Letter Commit-
ments, Commitments to Guarantee Ob-
ligations or Guarantees issued or en-
tered into on or after August 21, 2000,
under section 1104(a) of the Merchant
Marine Act, 1936, as amended.

(b) The regulations in this part do
not apply to any applications made,
Letter Commitments, Commitments to
Guarantee Obligations, or Guarantees
issued under those regulations in effect
before August 21, 2000. See 46 CFR,
parts 200 to 499, edition revised as of
October 1, 1996 and 46 CFR, parts 200 to
499, edition revised as of October 1, 1999
for regulations that apply to applica-
tions made, Letter Commitments,

149



		Superintendent of Documents
	2012-11-16T11:29:57-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




