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10 percent financial interest in, or any 
management interest in, or enter into 
a joint venture or partnership with, 
any cable system within the local ex-
change carrier’s telephone service area 
that serves no more than 20,000 cable 
subscribers, if no more than 12,000 of 
those subscribers live within an urban-
ized area, as defined by the Bureau of 
the Census. 

(6) The Commission may waive the 
restrictions of paragraphs (a), (b), or (c) 
of this section only if: 

(i) The Commission determines that, 
because of the nature of the market 
served by the affected cable system or 
facilities used to provide telephone ex-
change service: 

(A) The affected cable operator or 
local exchange carrier would be sub-
jected to undue economic distress by 
the enforcement of such provisions; 

(B) The system or facilities would 
not be economically viable if such pro-
visions were enforced; or 

(C) The anticompetitive effects of the 
proposed transaction are clearly out-
weighed in the public interest by the 
probable effect of the transaction in 
meeting the convenience and needs of 
the community to be served; and 

(ii) The local franchising authority 
approves of such waiver. 

(e) For purposes of this section, the 
term ‘‘telephone service area’’ when 
used in connection with a common car-
rier subject in whole or in part to title 
II of the Communications Act means 
the area within which such carrier pro-
vided telephone exchange service as of 
January 1, 1993, but if any common car-
rier after such date transfers its tele-
phone exchange service facilities to an-
other common carrier, the area to 
which such facilities provide telephone 
exchange service shall be treated as 
part of the telephone service area of 
the acquiring common carrier and not 
of the selling common carrier. 

(f) For purposes of this section, enti-
ties are affiliated if either entity has 
an attributable interest in the other or 
if a third party has an attributable in-
terest in both entities. 

(g) Attributable interest shall be de-
fined by reference to the criteria set 
forth in Notes 1 through 5 to § 76.501. 

[61 FR 18977, Apr. 30, 1996, as amended at 64 
FR 67196, Dec. 1, 1999] 

Subpart K—Technical Standards 
§ 76.601 Performance tests. 

(a) The operator of each cable tele-
vision system shall be responsible for 
insuring that each such system is de-
signed, installed, and operated in a 
manner that fully complies with the 
provisions of this subpart. 

(b) The operator of each cable tele-
vision system shall conduct complete 
performance tests of that system at 
least twice each calendar year (at in-
tervals not to exceed seven months), 
unless otherwise noted below. The per-
formance tests shall be directed at de-
termining the extent to which the sys-
tem complies with all the technical 
standards set forth in § 76.605(a) and 
shall be as follows: 

(1) For cable television systems with 
1000 or more subscribers but with 12,500 
or fewer subscribers, proof-of-perform-
ance tests conducted pursuant to this 
section shall include measurements 
taken at six (6) widely separated 
points. However, within each cable sys-
tem, one additional test point shall be 
added for every additional 12,500 sub-
scribers or fraction thereof (e.g., 7 test 
points if 12,501 to 25,000 subscribers; 8 
test points if 25,001 to 37,500 sub-
scribers, etc.). In addition, for tech-
nically integrated portions of cable 
systems that are not mechanically con-
tinuous (i.e., employing microwave 
connections), at least one test point 
will be required for each portion of the 
cable system served by a technically 
integrated microwave hub. The proof- 
of-performance test points chosen shall 
be balanced to represent all geographic 
areas served by the cable system. At 
least one-third of the test points shall 
be representative of subscriber termi-
nals most distant from the system 
input and from each microwave re-
ceiver (if microwave transmissions are 
employed), in terms of cable length. 
The measurements may be taken at 
convenient monitoring points in the 
cable network: Provided, that data 
shall be included to relate the meas-
ured performance of the system as 
would be viewed from a nearby sub-
scriber terminal. An identification of 
the instruments, including the makes, 
model numbers, and the most recent 
date of calibration, a description of the 
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procedures utilized, and a statement of 
the qualifications of the person per-
forming the tests shall also be in-
cluded. 

(2) Proof-of-performance tests to de-
termine the extent to which a cable 
television system complies with the 
standards set forth in § 76.605(a) (3), (4), 
and (5) shall be made on each of the 
NTSC or similar video channels of that 
system. Unless otherwise as noted, 
proof-of-performance tests for all other 
standards in § 76.605(a) shall be made on 
a minimum of four (4) channels plus 
one additional channel for every 100 
MHz, or fraction thereof, of cable dis-
tribution system upper frequency limit 
(e.g., 5 channels for cable television 
systems with a cable distribution sys-
tem upper frequency limit of 101 to 216 
MHz; 6 channels for cable television 
systems with a cable distribution sys-
tem upper frequency limit of 217–300 
MHz; 7 channels for cable television 
systems with a cable distribution upper 
frequency limit to 300 to 400 MHz, etc.). 
The channels selected for testing must 
be representative of all the channels 
within the cable television system. 

(3) The operator of each cable tele-
vision system shall conduct semi-an-
nual proof-of-performance tests of that 
system, to determine the extent to 
which the system complies with the 
technical standards set forth in 
§ 76.605(a)(4) as follows. The visual sig-
nal level on each channel shall be 
measured and recorded, along with the 
date and time of the measurement, 
once every six hours (at intervals of 
not less than five hours or no more 
than seven hours after the previous 
measurement), to include the warmest 
and the coldest times, during a 24-hour 
period in January or February and in 
July or August. 

(4) The operator of each cable tele-
vision system shall conduct triennial 
proof-of-performance tests of its sys-
tem to determine the extent to which 
the system complies with the technical 
standards set forth in § 76.605(a)(11). 

(c) Successful completion of the per-
formance tests required by paragraph 
(b) of this section does not relieve the 
system of the obligation to comply 
with all pertinent technical standards 
at all subscriber terminals. Additional 
tests, repeat tests, or tests involving 

specified subscriber terminals may be 
required by the Commission or the 
local franchiser to secure compliance 
with the technical standards. 

(d) The provisions of paragraphs (b) 
and (c) of this section shall not apply 
to any cable television system having 
fewer than 1,000 subscribers: Provided, 
however, that any cable television sys-
tem using any frequency spectrum 
other than that allocated to over-the- 
air television and FM broadcasting (as 
described in §§ 73.603 and 73.210 of this 
chapter) is required to conduct all 
tests, measurements and monitoring of 
signal leakage that are required by this 
subpart. A cable television system op-
erator complying with the monitoring, 
logging and the leakage repair require-
ments of § 76.614, shall be considered to 
have met the requirements of this 
paragraph. However, the leakage log 
shall be retained for five years rather 
than the two years prescribed in 
§ 76.1706. 

NOTE 1 TO § 76.601: Prior to requiring any 
additional testing pursuant to § 76.601(c), the 
local franchising authority shall notify the 
cable operator who will be allowed thirty 
days to come into compliance with any per-
ceived signal quality problems which need to 
be corrected. The Commission may request 
cable operators to test their systems at any 
time. 

NOTE 2 TO § 76.601: Section 76.1717 contains 
recordkeeping requirements for each system 
operator in order to show compliance with 
the technical rules of this subpart. 

NOTE 3 TO § 76.601: Section 76.1704 contains 
recordkeeping requirements for proof of per-
formance tests. 

[65 FR 53615, Sept. 5, 2000] 

§ 76.602 Incorporation by reference. 
(a) The materials listed in this sec-

tion are incorporated by reference in 
this part. These incorporations by ref-
erence were approved by the Director 
of the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
These materials are incorporated as 
they exist on the date of the approval, 
and notice of any change in these ma-
terials will be published in the FED-
ERAL REGISTER. The materials are 
available for purchase at the cor-
responding addresses as noted, and all 
are available for inspection at the Fed-
eral Communications Commission, 445 
12th. St., SW., Reference Information 
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