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Federal Acquisition Regulation 25.206 

the Buy American Act based on the un-
reasonable cost of domestic construc-
tion materials. In the case of a tie, the 
contracting officer must give pref-
erence to an offer that does not include 
foreign construction material excepted 
at the request of the offeror on the 
basis of unreasonable cost. 

(c) Offerors also may submit alter-
nate offers based on use of equivalent 
domestic construction material to 
avoid possible rejection of the entire 
offer if the Government determines 
that an exception permitting use of a 
particular foreign construction mate-
rial does not apply. 

(d) If the contracting officer awards a 
contract to an offeror that proposed 
foreign construction material not list-
ed in the applicable clause in the solic-
itation (paragraph (b)(2) of 52.225–9, or 
paragraph (b)(3) of 52.225–11), the con-
tracting officer must add the excepted 
materials to the list in the contract 
clause. 

[64 FR 72419, Dec. 27, 1999, as amended at 69 
FR 1053, Jan. 7, 2004; 69 FR 77873, Dec. 28, 
2004] 

25.205 Postaward determinations. 
(a) If a contractor requests a deter-

mination regarding the inapplicability 
of the Buy American Act after contract 
award, the contractor must explain 
why it could not request the deter-
mination before contract award or why 
the need for such determination other-
wise was not reasonably foreseeable. If 
the contracting officer concludes that 
the contractor should have made the 
request before contract award, the con-
tracting officer may deny the request. 

(b) The contracting officer must base 
evaluation of any request for a deter-
mination regarding the inapplicability 
of the Buy American Act made after 
contract award on information re-
quired by paragraphs (c) and (d) of the 
applicable clause at 52.225–9 or 52.225–11 
and/or other readily available informa-
tion. 

(c) If a determination, under 25.202(a), 
is made after contract award that an 
exception to the Buy American Act ap-
plies, the contracting officer must ne-
gotiate adequate consideration and 
modify the contract to allow use of the 
foreign construction material. When 
the basis for the exception is the un-

reasonable price of a domestic con-
struction material, adequate consider-
ation is at least the differential estab-
lished in 25.202(a) or in accordance with 
agency procedures. 

25.206 Noncompliance. 
The contracting officer must— 
(a) Review allegations of Buy Amer-

ican Act violations; 
(b) Unless fraud is suspected, notify 

the contractor of the apparent unau-
thorized use of foreign construction 
material and request a reply, to in-
clude proposed corrective action; and 

(c) If the review reveals that a con-
tractor or subcontractor has used for-
eign construction material without au-
thorization, take appropriate action, 
including one or more of the following: 

(1) Process a determination con-
cerning the inapplicability of the Buy 
American Act in accordance with 
25.205. 

(2) Consider requiring the removal 
and replacement of the unauthorized 
foreign construction material. 

(3) If removal and replacement of for-
eign construction material incor-
porated in a building or work would be 
impracticable, cause undue delay, or 
otherwise be detrimental to the inter-
ests of the Government, the con-
tracting officer may determine in writ-
ing that the foreign construction mate-
rial need not be removed and replaced. 
A determination to retain foreign con-
struction material does not constitute 
a determination that an exception to 
the Buy American Act applies, and this 
should be stated in the determination. 
Further, a determination to retain for-
eign construction material does not af-
fect the Government’s right to suspend 
or debar a contractor, subcontractor, 
or supplier for violation of the Buy 
American Act, or to exercise other con-
tractual rights and remedies, such as 
reducing the contract price or termi-
nating the contract for default. 

(4) If the noncompliance is suffi-
ciently serious, consider exercising ap-
propriate contractual remedies, such as 
terminating the contract for default. 
Also consider preparing and forwarding 
a report to the agency suspending or 
debarring official in accordance with 
Subpart 9.4. If the noncompliance ap-
pears to be fraudulent, refer the matter 
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to other appropriate agency officials, 
such as the officer responsible for 
criminal investigation. 

Subpart 25.3—Contracts Per-
formed Outside the United 
States 

SOURCE: 73 FR 10957, Feb. 28, 2008, unless 
otherwise noted. 

25.301 Contractor personnel in a des-
ignated operational area or sup-
porting a diplomatic or consular 
mission outside the United States. 

25.301–1 Scope. 

(a) This section applies to contracts 
requiring contractor personnel to per-
form outside the United States— 

(1) In a designated operational area 
during— 

(i) Contingency operations; 
(ii) Humanitarian or peacekeeping 

operations; or 
(iii) Other military operations or 

military exercises, when designated by 
the combatant commander; or 

(2) When supporting a diplomatic or 
consular mission— 

(i) That has been designated by the 
Department of State as a danger pay 
post (see http://aoprals.state.gov/Web920/ 
dangerlpaylall.asp); or 

(ii) That the contracting officer de-
termines is a post at which application 
of the clause at FAR 52.225–19, Con-
tractor Personnel in a Designated 
Operational Area or Supporting a Dip-
lomatic or Consular Mission outside 
the United States, is appropriate. 

(b) Any of the types of operations 
listed in paragraph (a)(1) of this section 
may include stability operations such 
as— 

(1) Establishment or maintenance of 
a safe and secure environment; or 

(2) Provision of emergency infra-
structure reconstruction, humani-
tarian relief, or essential governmental 
services (until feasible to transition to 
local government). 

(c) This section does not apply to per-
sonal services contracts (see FAR 
37.104), unless specified otherwise in 
agency procedures. 

25.301–2 Government support. 
(a) Generally, contractors are respon-

sible for providing their own logistical 
and security support, including 
logistical and security support for 
their employees. The agency shall pro-
vide logistical or security support only 
when the appropriate agency official, 
in accordance with agency guidance, 
determines that— 

(1) Such Government support is 
available and is needed to ensure con-
tinuation of essential contractor serv-
ices; and 

(2) The contractor cannot obtain ade-
quate support from other sources at a 
reasonable cost. 

(b) The contracting officer shall 
specify in the contract, and in the so-
licitation if possible, the exact support 
to be provided, and whether this sup-
port is provided on a reimbursable 
basis, citing the authority for the re-
imbursement. 

25.301–3 Weapons. 
The contracting officer shall follow 

agency procedures and the weapons 
policy established by the combatant 
commander or the chief of mission 
when authorizing contractor personnel 
to carry weapons (see paragraph (i) of 
the clause at 52.225–19, Contractor Per-
sonnel in a Designated Operational 
Area or Supporting a Diplomatic or 
Consular Mission outside the United 
States). 

25.301–4 Contract clause. 
Insert the clause at 52.225–19, Con-

tractor Personnel in a Designated 
Operational Area or Supporting a Dip-
lomatic or Consular Mission outside 
the United States, in solicitations and 
contracts, other than personal service 
contracts with individuals, that will 
require contractor personnel to per-
form outside the United States— 

(a) In a designated operational area 
during— 

(1) Contingency operations; 
(2) Humanitarian or peacekeeping op-

erations; or 
(3) Other military operations or mili-

tary exercises, when designated by the 
combatant commander; or 

(b) When supporting a diplomatic or 
consular mission— 
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