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for the acquisition of commercial com-
puter software and states that com-
mercial computer software or commer-
cial computer software documentation 
shall be acquired under licenses cus-
tomarily provided to the public to the 
extent the license is consistent with 
Federal law and otherwise satisfies the 
Government’s needs. The clause at 
52.227–19, Commercial Computer Soft-
ware License, may be used when there 
is any confusion as to whether the Gov-
ernment’s needs are satisfied or wheth-
er a customary commercial license is 
consistent with Federal law. Addi-
tional or lesser rights may be nego-
tiated using the guidance concerning 
restricted rights as set forth in 27.404– 
2(d), or the clause at 52.227–19. If great-
er rights than the minimum rights 
identified in the clause at 52.227–19 are 
needed, or lesser rights are to be ac-
quired, they shall be negotiated and set 
forth in the contract. This includes any 
additions to, or limitations on, the 
rights set forth in paragraph (b) of the 
clause at 52.227–19 when used. Examples 
of greater rights may be those nec-
essary for networking purposes or use 
of the software from remote terminals 
communicating with a host computer 
where the software is located. If the 
computer software is to be acquired 
with unlimited rights, the contract 
shall also so state. In addition, the con-
tract shall adequately describe the 
computer programs and/or databases, 
the media on which it is recorded, and 
all the necessary documentation. 

(b) If the contract incorporates, 
makes reference to, or uses a vendor’s 
standard commercial lease, license, or 
purchase agreement, the contracting 
officer shall ensure that the agreement 
is consistent with paragraph (a)(1) of 
this subsection. The contracting officer 
should exercise caution in accepting a 
vendor’s terms and conditions, since 
they may be directed to commercial 
sales and may not be appropriate for 
Government contracts. Any inconsist-
encies in a vendor’s standard commer-
cial agreement shall be addressed in 
the contract and the contract terms 
shall take precedence over the vendor’s 
standard commercial agreement. If the 
clause at 52.227–19 is used, inconsist-
encies in the vendor’s standard com-
mercial agreement regarding the Gov-

ernment’s right to use, reproduce or 
disclose the computer software are rec-
onciled by that clause. 

(c) If a prime contractor under a con-
tract containing the clause at 52.227–14, 
Rights in Data—General, with para-
graph (g)(4) (Alternate III) in the 
clause, acquires restricted computer 
software from a subcontractor (at any 
tier) as a separate acquisition for deliv-
ery to or for use on behalf of the Gov-
ernment, the contracting officer may 
approve any additions to, or limita-
tions on the restricted rights in the Re-
stricted Rights Notice of paragraph 
(g)(4) in a collateral agreement incor-
porated in and made part of the con-
tract. 

27.405–4 Other existing data. 
(a) Except for existing works pursu-

ant to 27.405–2 or commercial computer 
software pursuant to 27.405–3, no clause 
contained in this subpart is required to 
be included in— 

(1) Contracts solely for the acquisi-
tion of books, periodicals, and other 
printed items in the exact form in 
which these items are to be obtained 
unless reproduction rights are to be ac-
quired; or 

(2) Other contracts that require only 
existing data (other than limited rights 
data) to be delivered and the data are 
available without disclosure prohibi-
tions, unless reproduction rights to the 
data are to be obtained. 

(b) If the reproduction rights to the 
data are to be obtained in any contract 
of the type described in paragraph 
(b)(1) (i) or (ii) of this section, the 
rights shall be specifically set forth in 
the contract. No clause contained in 
this subpart is required to be included 
in contracts substantially for on-line 
data base services in the same form as 
they are normally available to the gen-
eral public. 

27.406 Acquisition of data. 

27.406–1 General. 
(a) It is the Government’s practice to 

determine, to the extent feasible, its 
data requirements in time for inclusion 
in solicitations. The data requirements 
may be subject to revision during con-
tract negotiations. Since the prepara-
tion, reformatting, maintenance and 
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updating, cataloging, and storage of 
data represents an expense to both the 
Government and the contractor, efforts 
should be made to keep the contract 
data requirements to a minimum, con-
sistent with the purposes of the con-
tract. 

(b) The contracting officer shall 
specify in the contract all known data 
requirements, including the time and 
place for delivery and any limitations 
and restrictions to be imposed on the 
contractor in the handling of the data. 
Further, and to the extent feasible, in 
major system acquisitions, the con-
tracting officer shall set out data re-
quirements as separate contract line 
items. In establishing the contract 
data requirements and in specifying 
data items to be delivered by a con-
tractor, agencies may, consistent with 
paragraph (a) of this subsection, de-
velop their own contract schedule pro-
visions. Agency procedures may, 
among other things, provide for listing, 
specifying, identifying source, assuring 
delivery, and handling any data re-
quired to be delivered, first produced, 
or specifically used in the performance 
of the contract. 

(c) Data delivery requirements 
should normally not require that a 
contractor provide the Government, as 
a condition of the procurement, unlim-
ited rights in data that qualify as lim-
ited rights data or restricted computer 
software. Rather, form, fit, and func-
tion data may be furnished with unlim-
ited rights instead of the qualifying 
data, or the qualifying data may be 
furnished with limited rights or re-
stricted rights if needed (see 27.404–2(c) 
and (d)). If greater rights are needed, 
they should be clearly set forth in the 
solicitation and the contractor fairly 
compensated for the greater rights. 

27.406–2 Additional data require-
ments. 

(a) In some contracting situations, 
such as experimental, developmental, 
research, or demonstration contracts, 
it may not be feasible to ascertain all 
the data requirements at contract 
award. The clause at 52.227–16, Addi-
tional Data Requirements, may be used 
to enable the subsequent ordering by 
the contracting officer of additional 
data first produced or specifically used 

in the performance of these contracts 
as the actual requirements become 
known. The clause shall normally be 
used in solicitations and contracts in-
volving experimental, developmental, 
research or demonstration work (other 
than basic or applied research to be 
performed under a contract solely by a 
university or college when the contract 
amount will be $500,000 or less) unless 
all the requirements for data are be-
lieved to be known at the time of con-
tracting and specified in the contract. 
If the contract is for basic or applied 
research to be performed by a univer-
sity or college, and the contracting of-
ficer believes the contract effort will in 
the future exceed $500,000, even though 
the initial award does not, the con-
tracting officer may include the clause 
in the initial award. 

(b) Data may be ordered under the 
clause at 52.227–16 at any time during 
contract performance or within a pe-
riod of 3 years after acceptance of all 
items to be delivered under the con-
tract. The contractor is to be com-
pensated for converting the data into 
the prescribed form, for reproduction, 
and for delivery. In order to minimize 
storage costs for the retention of data, 
the contracting officer may relieve the 
contractor of the retention require-
ments for specified data items at any 
time during the retention period re-
quired by the clause. The contracting 
officer may permit the contractor to 
identify and specify in the contract 
data not to be ordered for delivery 
under the clause if the data is not nec-
essary to meet the Government’s re-
quirements for data. Also, the con-
tracting officer may alter the clause by 
deleting the term ‘‘or specifically 
used’’ in paragraph (a) of the clause if 
delivery of the data is not necessary to 
meet the Government’s requirements 
for data. Any data ordered under this 
clause will be subject to the clause at 
52.227–14, Rights in Data—General, (or 
other equivalent clause setting forth 
the respective rights of the Govern-
ment and the contractor) in the con-
tract. Data authorized to be withheld 
under such clause will not be required 
to be delivered under the clause at 
52.227–16, except as provided in Alter-
nate II or Alternate III, if included (see 
27.404–2(c) and (d)). 
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