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42.1503

be prepared for architect-engineer serv-
ices contracts below $30,000.

(g) Past performance evaluations
shall include an assessment of con-
tractor performance against, and ef-
forts to achieve, the goals identified in
the small business subcontracting plan
when the contract includes the clause
at 52.219-9, Small Business Subcon-
tracting Plan.

(h) Agencies shall not evaluate per-
formance for contracts awarded under
Subpart 8.7.

(i) Agencies shall promptly report
other contractor information in ac-
cordance with 42.1503(f).

[74 FR 31560, July 1, 2009, as amended at 75
FR 53134, Aug. 30, 2010; 75 FR 60260, Sept. 29,
2010]

42,1503 Procedures.

(a) Agency procedures for the past
performance evaluation system shall
generally provide for input to the eval-
uations from the technical office, con-
tracting office and, where appropriate,
end users of the product or service.
Agency procedures shall identify those
responsible for preparing interim and
final evaluations. Those individuals
identified may obtain information for
the evaluation of performance from the
program office, administrative con-
tracting office, audit office, end users
of the product or service, and any other
technical or business advisor, as appro-
priate. Interim evaluations shall be
prepared as required, in accordance
with agency procedures.

(b) Agency evaluations of contractor
performance prepared under this sub-
part shall be provided to the contractor
as soon as practicable after completion
of the evaluation. Contractors shall be
given a minimum of 30 days to submit
comments, rebutting statements, or
additional information. Agencies shall
provide for review at a level above the
contracting officer to consider dis-
agreements between the parties regard-
ing the evaluation. The ultimate con-
clusion on the performance evaluation
is a decision of the contracting agency.
Copies of the evaluation, contractor re-
sponse, and review comments, if any,
shall be retained as part of the evalua-
tion. These evaluations may be used to
support future award decisions, and
should therefore be marked ‘‘Source
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Selection Information’”. Evaluation of
Federal Prison Industries (FPI) per-
formance may be used to support a
waiver request (see 8.604) when FPI is a
mandatory source in accordance with
subpart 8.6. The completed evaluation
shall not be released to other than
Government personnel and the con-
tractor whose performance is being
evaluated during the period the infor-
mation may be used to provide source
selection information. Disclosure of
such information could cause harm
both to the commercial interest of the
Government and to the competitive po-
sition of the contractor being evalu-
ated as well as impede the efficiency of
Government operations. Evaluations
used in determining award or incentive
fee payments may also be used to sat-
isfy the requirements of this subpart. A
copy of the annual or final past per-
formance evaluation shall be provided
to the contractor as soon as it is final-
ized.

(c) Agencies shall submit past per-
formance reports electronically to the
Past Performance Information Re-
trieval System (PPIRS) at
www.ppirs.gov. The process for submit-
ting such reports to PPIRS shall be in
accordance with agency procedures.

(d) Any past performance informa-
tion systems used for maintaining con-
tractor performance information and/
or evaluations should include appro-
priate management and technical con-
trols to ensure that only authorized
personnel have access to the data.

(e) Agencies shall use the past per-
formance information in PPIRS that is
within three years (six for construction
and architect-engineer contracts) of
the completion of performance of the
evaluated contract or order, and infor-
mation contained in the Federal
Awardee Performance and Integrity In-
formation System (FAPIIS) e.g., termi-
nations for default or cause.

(f) Other contractor information. (1)
Agencies shall ensure information is
accurately reported in the FAPIIS
module of PPIRS within 3 calendar
days after a contracting officer—

(i) Issues a final determination that a
contractor has submitted defective
cost or pricing data;
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(ii) Makes a subsequent change to the
final determination concerning defec-
tive cost or pricing data pursuant to
15.407-1(d);

(iii) Issues a final termination for
cause or default notice; or

(iv) Makes a subsequent withdrawal
or a conversion of a termination for de-
fault to a termination for convenience.

(2) Agencies shall establish focal
points and register users to report data
into the FAPIIS module of PPIRS
(available at http:/
www.cpars.csd.disa.mil, then select
FAPIIS). Instructions on reporting are
available at http:/www.ppirs.gov and at
hitp://www.ppirs.gov/fapiis.himl.

(3) With regard to information that
may be covered by a disclosure exemp-
tion under the Freedom of Information
Act, the contracting officer shall fol-
low the procedures at 9.105-2(b)(2)(iv).

[60 FR 16719, Sept. 30, 1997, as amended at 62
FR 51258, Sept. 30, 1997; 68 FR 28096, May 22,
2003; 69 FR 16150, Mar. 26, 2004; 74 FR 31561,
July 1, 2009; 75 FR 14066, Mar. 23, 2010; 75 FR
60260, Sept. 29, 2010; 77 FR 202, Jan. 3, 2012]

Subpart 42.16—Small Business
Contract Administration

42,1601 General.

The contracting officer shall make
every reasonable effort to respond in
writing within 30 days to any written
request to the contracting officer from
a small business concern with respect
to a contract administration matter.
In the event the contracting officer
cannot respond to the request within
the 30-day period, the contracting offi-
cer shall, within the period, transmit
to the contractor a written notifica-
tion of the specific date the con-
tracting officer expects to respond.
This provision shall not apply to a re-
quest for a contracting officer decision
under the Contract Disputes Act of 1978
(41 U.S.C. 601-613).

[60 FR 48230, Sept. 18, 1995]

Subpart 42.17—Forward Pricing
Rate Agreements

SOURCE: 62 FR 51258, Sept. 30, 1997, unless
otherwise noted.

42.1701

42,1701 Procedures.

(a) Negotiation of forward pricing
rate agreements (FPRA’s) may be re-
quested by the contracting officer or
the contractor or initiated by the ad-
ministrative contracting officer (ACO).
In determining whether or not to es-
tablish such an agreement, the ACO
should consider whether the benefits to
be derived from the agreement are
commensurate with the effort of estab-
lishing and monitoring it. Normally,
FPRA’s should be negotiated only with
contractors having a significant vol-
ume of Government contract proposals.
The cognizant contract administration
agency shall determine whether an
FPRA will be established.

(b) The ACO shall obtain the contrac-
tor’s forward pricing rate proposal and
require that it include cost or pricing
data that are accurate, complete, and
current as of the date of submission
(but see 15.407-3(c)). The ACO shall in-
vite the cognizant contract auditor and
contracting offices having a significant
interest to participate in developing a
Government objective and in the nego-
tiations. Upon completing negotia-
tions, the ACO shall prepare a price ne-
gotiation memorandum (PNM) (see
15.406-3) and forward copies of the PNM
and FPRA to the cognizant auditor and
to all contracting offices that are
known to be affected by the FPRA.

(c) The FPRA shall provide specific
terms and conditions covering expira-
tion, application, and data require-
ments for systematic monitoring to en-
sure the validity of the rates. The
agreement shall provide for cancella-
tion at the option of either party and
shall require the contractor to submit
to the ACO and to the cognizant con-
tract auditor any significant change in
cost or pricing data used to support the
FPRA.

(d) When an FPRA is invalid, the
contractor should submit and nego-
tiate a new proposal to reflect the
changed conditions. If an FPRA has
not been established or has been invali-
dated, the ACO will issue a forward
pricing rate recommendation (FPRR)
to buying activities with documenta-
tion to assist negotiators. In the ab-
sence of an FPRA or FPRR, the ACO
shall include support for rates utilized.
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