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Federal Acquisition Regulation 9.502 

shall be terminated unless an Assistant 
Attorney General requests its exten-
sion, in which case it may be extended 
for an additional 6 months. In no event 
may a suspension extend beyond 18 
months, unless legal proceedings have 
been initiated within that period. 

(c) The suspending official shall no-
tify the Department of Justice of the 
proposed termination of the suspen-
sion, at least 30 days before the 12- 
month period expires, to give that De-
partment an opportunity to request an 
extension. 

[48 FR 42142, Sept. 19, 1983, as amended at 51 
FR 2649, Jan. 17, 1986] 

9.407–5 Scope of suspension. 

The scope of suspension shall be the 
same as that for debarment (see 9.406– 
5), except that the procedures of 9.407– 
3 shall be used in imposing suspension. 

9.408 [Reserved] 

9.409 Contract clause. 

The contracting officer shall insert 
the clause at 52.209–6, Protecting the 
Government’s Interests when Subcon-
tracting with Contractors Debarred, 
Suspended, or Proposed for Debarment, 
in solicitations and contracts where 
the contract value exceeds $30,000. 

[60 FR 34748, July 3, 1995, as amended at 71 
FR 57366, Sept. 28, 2006; 73 FR 21798, Apr. 22, 
2008] 

Subpart 9.5—Organizational and 
Consultant Conflicts of Interest 

9.500 Scope of subpart. 

This subpart: 
(a) Prescribes responsibilities, gen-

eral rules, and procedures for identi-
fying, evaluating, and resolving organi-
zational conflicts of interest; 

(b) Provides examples to assist con-
tracting officers in applying these rules 
and procedures to individual con-
tracting situations; and 

(c) Implements section 8141 of the 
1989 Department of Defense Appropria-
tion Act, Pub. L. 100–463, 102 Stat. 2270– 
47 (1988). 

[55 FR 42685, Oct. 22, 1990, as amended at 65 
FR 36014, June 6, 2000] 

9.501 Definition. 

Marketing consultant, as used in this 
subpart, means any independent con-
tractor who furnishes advice, informa-
tion, direction, or assistance to an of-
feror or any other contractor in sup-
port of the preparation or submission 
of an offer for a Government contract 
by that offeror. An independent con-
tractor is not a marketing consultant 
when rendering— 

(1) Services excluded in subpart 37.2; 
(2) Routine engineering and technical 

services (such as installation, oper-
ation, or maintenance of systems, 
equipment, software, components, or 
facilities); 

(3) Routine legal, actuarial, auditing, 
and accounting services; and 

(4) Training services. 

[55 FR 42685, Oct. 22, 1990, as amended at 66 
FR 2128, Jan. 10, 2001] 

9.502 Applicability. 

(a) This subpart applies to contracts 
with either profit or nonprofit organi-
zations, including nonprofit organiza-
tions created largely or wholly with 
Government funds. 

(b) The applicability of this subpart 
is not limited to any particular kind of 
acquisition. However, organizational 
conflicts of interest are more likely to 
occur in contracts involving— 

(1) Management support services; 
(2) Consultant or other professional 

services; 
(3) Contractor performance of or as-

sistance in technical evaluations; or 
(4) Systems engineering and tech-

nical direction work performed by a 
contractor that does not have overall 
contractual responsibility for develop-
ment or production. 

(c) An oganizational conflict of inter-
est may result when factors create an 
actual or potential conflict of interest 
on an instant contract, or when the na-
ture of the work to be performed on the 
instant contract creates an actual or 
potential conflict of interest on a fu-
ture acquisition. In the latter case, 
some restrictions on future activities 
of the contractor may be required. 
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(d) Acquisitions subject to unique 
agency organizational conflict of inter-
est statutes are excluded from the re-
quirements of this subpart. 

[48 FR 42142, Sept. 19, 1983, as amended at 55 
FR 42686, Oct. 22, 1990; 56 FR 55377, Oct. 25, 
1991] 

9.503 Waiver. 

The agency head or a designee may 
waive any general rule or procedure of 
this subpart by determining that its 
application in a particular situation 
would not be in the Government’s in-
terest. Any request for waiver must be 
in writing, shall set forth the extent of 
the conflict, and requires approval by 
the agency head or a designee. Agency 
heads shall not delegate waiver author-
ity below the level of head of a con-
tracting activity. 

9.504 Contracting officer responsibil-
ities. 

(a) Using the general rules, proce-
dures, and examples in this subpart, 
contracting officers shall analyze 
planned acquisitions in order to— 

(1) Identify and evaluate potential or-
ganizational conflicts of interest as 
early in the acquisition process as pos-
sible; and 

(2) Avoid, neutralize, or mitigate sig-
nificant potential conflicts before con-
tract award. 

(b) Contracting officers should obtain 
the advice of counsel and the assist-
ance of appropriate technical special-
ists in evaluating potential conflicts 
and in developing any necessary solici-
tation provisions and contract clauses 
(see 9.506). 

(c) Before issuing a solicitation for a 
contract that may involve a significant 
potential conflict, the contracting offi-
cer shall recommend to the head of the 
contracting activity a course of action 
for resolving the conflict (see 9.506). 

(d) In fulfilling their responsibilities 
for identifying and resolving potential 
conflicts, contracting officers should 
avoid creating unnecessary delays, bur-
densome information requirements, 
and excessive documentation. The con-
tracting officer’s judgment need be for-
mally documented only when a sub-
stantive issue concerning potential or-
ganizational conflict of interest exists. 

(e) The contracting officer shall 
award the contract to the apparent 
successful offeror unless a conflict of 
interest is determined to exist that 
cannot be avoided or mitigated. Before 
determining to withhold award based 
on conflict of interest considerations, 
the contracting officer shall notify the 
contractor, provide the reasons there-
for, and allow the contractor a reason-
able opportunity to respond. If the con-
tracting officer finds that it is in the 
best interest of the United States to 
award the contract notwithstanding a 
conflict of interest, a request for waiv-
er shall be submitted in accordance 
with 9.503. The waiver request and deci-
sion shall be included in the contract 
file. 

[48 FR 42142, Sept. 19, 1983, as amended at 55 
FR 42686, Oct. 22, 1990; 56 FR 55377, Oct. 25, 
1991] 

9.505 General rules. 

The general rules in 9.505–1 through 
9.505–4 prescribe limitations on con-
tracting as the means of avoiding, neu-
tralizing, or mitigating organizational 
conflicts of interest that might other-
wise exist in the stated situations. 
Some illustrative examples are pro-
vided in 9.508. Conflicts may arise in 
situations not expressly covered in this 
section 9.505 or in the examples in 9.508. 
Each individual contracting situation 
should be examined on the basis of its 
particular facts and the nature of the 
proposed contract. The exercise of 
common sense, good judgment, and 
sound discretion is required in both the 
decision on whether a significant po-
tential conflict exists and, if it does, 
the development of an appropriate 
means for resolving it. The two under-
lying principles are— 

(a) Preventing the existence of con-
flicting roles that might bias a con-
tractor’s judgment; and 

(b) Preventing unfair competitive ad-
vantage. In addition to the other situa-
tions described in this subpart, an un-
fair competitive advantage exists 
where a contractor competing for 
award for any Federal contract pos-
sesses— 

(1) Proprietary information that was 
obtained from a Government official 
without proper authorization; or 
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