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(e) Unless otherwise provided in the con-
tract, the Contractor— 

(1) May deliver the approved first article as 
a part of the contract quantity, provided it 
meets all contract requirements for accept-
ance and was not consumed or destroyed in 
testing; and 

(2) Shall remove and dispose of any first 
article from the Government test facility at 
the Contractor’s expense. 

(f) If the Government does not act within 
the time specified in paragraph (b) or (c) 
above, the Contracting Officer shall, upon 
timely written request from the Contractor, 
equitably adjust under the Changes clause of 
this contract the delivery or performance 
dates and/or the contract price, and any 
other contractual term affected by the delay. 

(g) The Contractor is responsible for pro-
viding operating and maintenance instruc-
tions, spare parts support, and repair of the 
first article during any first article test. 

(h) Before first article approval, the acqui-
sition of materials or components for, or the 
commencement of production of, the balance 
of the contract quantity is at the sole risk of 
the Contractor. Before first article approval, 
the costs thereof shall not be allocable to 
this contract for (1) progress payments, or (2) 
termination settlements if the contract is 
terminated for the convenience of the Gov-
ernment. 

(i) The Government may waive the require-
ment for first article approval test where 
supplies identical or similar to those called 
for in the schedule have been previously fur-
nished by the Offeror/Contractor and have 
been accepted by the Government. The Offer-
or/Contractor may request a waiver. 

(End of clause) 

Alternate I (JAN 1997). As prescribed 
in 9.308–2 (a)(2) and (b)(2), add the fol-
lowing paragraph (j) to the basic 
clause: 

(j) The Contractor shall produce both the 
first article and the production quantity at 
the same facility. 

Alternate II (SEP 1989). As prescribed 
in 9.308–2 (a)(3) and (b)(3) substitute the 
following paragraph (h) for paragraph 
(h) of the basic clause: 

(h) Before first article approval, the Con-
tracting Officer may, by written authoriza-
tion, authorize the Contractor to acquire 
specific materials or components or to com-
mence production to the extent essential to 
meet the delivery schedules. Until first arti-
cle approval is granted, only costs for the 
first article and costs incurred under this au-
thorization are allocable to this contract for 
(1) progress payments, or (2) termination set-
tlements if the contract is terminated for 

the convenience of the Government. If first 
article tests reveal deviations from contract 
requirements, the Contractor shall, at the 
location designated by the Government, 
make the required changes or replace all 
items produced under this contract at no 
change in the contract price. 

[48 FR 42478, Sept. 19, 1983, as amended at 54 
FR 34757, Aug. 21, 1989; 62 FR 238, Jan. 2, 1997] 

52.209–5 Certification Regarding Re-
sponsibility Matters. 

As prescribed in 9.104–7(a), insert the 
following provision: 

CERTIFICATION REGARDING RESPONSIBILITY 
MATTERS (APR 2010) 

(a)(1) The Offeror certifies, to the best of 
its knowledge and belief, that— 

(i) The Offeror and/or any of its Prin-
cipals— 

(A) Are ( ) are not ( ) presently debarred, 
suspended, proposed for debarment, or de-
clared ineligible for the award of contracts 
by any Federal agency; 

(B) Have ( ) have not ( ), within a three- 
year period preceding this offer, been con-
victed of or had a civil judgment rendered 
against them for: commission of fraud or a 
criminal offense in connection with obtain-
ing, attempting to obtain, or performing a 
public (Federal, State, or local) contract or 
subcontract; violation of Federal or State 
antitrust statutes relating to the submission 
of offers; or commission of embezzlement, 
theft, forgery, bribery, falsification or de-
struction of records, making false state-
ments, tax evasion, violating Federal crimi-
nal tax laws, or receiving stolen property (if 
offeror checks ‘‘have’’, the offeror shall also 
see 52.209–7, if included in this solicitation); 

(C) Are ( ) are not ( ) presently indicted 
for, or otherwise criminally or civilly 
charged by a governmental entity with, com-
mission of any of the offenses enumerated in 
subdivision (a)(1)(i)(B) of this provision; and 

(D) Have b , have not b ,within a three- 
year period preceding this offer, been noti-
fied of any delinquent Federal taxes in an 
amount that exceeds $3,000 for which the li-
ability remains unsatisfied. 

(1) Federal taxes are considered delinquent 
if both of the following criteria apply: 

(i) The tax liability is finally determined. The 
liability is finally determined if it has been 
assessed. A liability is not finally deter-
mined if there is a pending administrative or 
judicial challenge. In the case of a judicial 
challenge to the liability, the liability is not 
finally determined until all judicial appeal 
rights have been exhausted. 

(ii) The taxpayer is delinquent in making pay-
ment. A taxpayer is delinquent if the tax-
payer has failed to pay the tax liability when 
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full payment was due and required. A tax-
payer is not delinquent in cases where en-
forced collection action is precluded. 

(2) Examples. (i) The taxpayer has received 
a statutory notice of deficiency, under I.R.C. 
§ 6212, which entitles the taxpayer to seek 
Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because 
it is not a final tax liability. Should the tax-
payer seek Tax Court review, this will not be 
a final tax liability until the taxpayer has 
exercised all judicial appeal rights. 

(ii) The IRS has filed a notice of Federal 
tax lien with respect to an assessed tax li-
ability, and the taxpayer has been issued a 
notice under I.R.C. § 6320 entitling the tax-
payer to request a hearing with the IRS Of-
fice of Appeals contesting the lien filing, and 
to further appeal to the Tax Court if the IRS 
determines to sustain the lien filing. In the 
course of the hearing, the taxpayer is enti-
tled to contest the underlying tax liability 
because the taxpayer has had no prior oppor-
tunity to contest the liability. This is not a 
delinquent tax because it is not a final tax li-
ability. Should the taxpayer seek tax court 
review, this will not be a final tax liability 
until the taxpayer has exercised all judicial 
appeal rights. 

(iii) The taxpayer has entered into an in-
stallment agreement pursuant to I.R.C. 
§ 6159. The taxpayer is making timely pay-
ments and is in full compliance with the 
agreement terms. The taxpayer is not delin-
quent because the taxpayer is not currently 
required to make full payment. 

(iv) The taxpayer has filed for bankruptcy 
protection. The taxpayer is not delinquent 
because enforced collection action is stayed 
under 11 U.S.C. 362 (the Bankruptcy Code). 

(ii) The Offeror has ( ) has not ( ), within 
a 3-year period preceding this offer, had one 
or more contracts terminated for default by 
any Federal agency. 

(2) Principal, for the purposes of this cer-
tification, means an officer, director, owner, 
partner, or a person having primary manage-
ment or supervisory responsibilities within a 
business entity (e.g., general manager; plant 
manager; head of a division or business seg-
ment; and similar positions). 

(b) The Offeror shall provide immediate 
written notice to the Contracting Officer if, 
at any time prior to contract award, the Of-
feror learns that its certification was erro-
neous when submitted or has become erro-
neous by reason of changed circumstances. 

(c) A certification that any of the items in 
paragraph (a) of this provision exists will not 
necessarily result in withholding of an award 
under this solicitation. However, the certifi-
cation will be considered in connection with 
a determination of the Offeror’s responsi-
bility. Failure of the Offeror to furnish a cer-
tification or provide such additional infor-
mation as requested by the Contracting Offi-
cer may render the Offeror nonresponsible. 

(d) Nothing contained in the foregoing 
shall be construed to require establishment 
of a system of records in order to render, in 
good faith, the certification required by 
paragraph (a) of this provision. The knowl-
edge and information of an Offeror is not re-
quired to exceed that which is normally pos-
sessed by a prudent person in the ordinary 
course of business dealings. 

(e) The certification in paragraph (a) of 
this provision is a material representation of 
fact upon which reliance was placed when 
making award. If it is later determined that 
the Offeror knowingly rendered an erroneous 
certification, in addition to other remedies 
available to the Government, the Con-
tracting Officer may terminate the contract 
resulting from this solicitation for default. 

(End of provision) 

[54 FR 19827, May 8, 1989, as amended at 61 
FR 2633, Jan. 26, 1996; 65 FR 80265, Dec. 20, 
2000; 66 FR 17756, Apr. 3, 2001; 66 FR 66986, 
66990, Dec. 27, 2001; 73 FR 21798, Apr. 22, 2008; 
73 FR 67092, Nov. 12, 2008; 75 FR 14066, Mar. 
23, 2010] 

52.209–6 Protecting the Government’s 
Interest When Subcontracting With 
Contractors Debarred, Suspended, 
or Proposed for Debarment. 

As prescribed in 9.409, insert the fol-
lowing clause: 

PROTECTING THE GOVERNMENT’S INTEREST 
WHEN SUBCONTRACTING WITH CONTRACTORS 
DEBARRED, SUSPENDED, OR PROPOSED FOR 
DEBARMENT (DEC 2010) 

(a) Definition. Commercially available off-the- 
shelf (COTS) item, as used in this clause— 

(1) Means any item of supply (including 
construction material) that is— 

(i) A commercial item (as defined in para-
graph (1) of the definition in FAR 2.101); 

(ii) Sold in substantial quantities in the 
commercial marketplace; and 

(iii) Offered to the Government, under a 
contract or subcontract at any tier, without 
modification, in the same form in which it is 
sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined 
in section 3 of the Shipping Act of 1984 (46 
U.S.C. App. 1702), such as agricultural prod-
ucts and petroleum products. 

(b) The Government suspends or debars 
Contractors to protect the Government’s in-
terests. Other than a subcontract for a com-
mercially available off-the-shelf item, the 
Contractor shall not enter into any sub-
contract, in excess of $30,000 with a Con-
tractor that is debarred, suspended, or pro-
posed for debarment by any executive agency 
unless there is a compelling reason to do so. 

(c) The Contractor shall require each pro-
posed subcontractor whose subcontract will 
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