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the offers for those products are insufficient
to fulfill the requirements of this solicita-
tion.

(End of provision)

[64 FR 72436, Dec. 27, 1999, as amended at 67
FR 21537, Apr. 30, 2002; 69 FR 1056, Jan. 7,
2004; 69 FR 77877, Dec. 28, 2004]

52.225-7 Waiver of Buy American Act
for Civil Aircraft and Related Arti-
cles.

As prescribed in 25.1101(d), insert the
following provision:

WAIVER OF BUY AMERICAN ACT FOR CIVIL
AIRCRAFT AND RELATED ARTICLES (MAR 2012)

(a) Definition. Civil aircraft and related arti-
cles, as used in this provision, means—

(1) All aircraft other than aircraft to be
purchased for use by the Department of De-
fense or the U.S. Coast Guard;

(2) The engines (and parts and components
for incorporation into the engines) of these
aircraft;

(3) Any other parts, components, and sub-
assemblies for incorporation into the air-
craft; and

(4) Any ground flight simulators, and parts
and components of these simulators, for use
with respect to the aircraft, whether to be
used as original or replacement equipment in
the manufacture, repair, maintenance, re-
building, modification, or conversion of the
aircraft, and without regard to whether the
aircraft or articles receive duty-free treat-
ment under section 601(a)(2) of the Trade
Agreements Act.

(b) The U.S. Trade Representative has
waived the Buy American Act for acquisi-
tions of civil aircraft and related articles
from countries that are parties to the Agree-
ment on Trade in Civil Aircraft. Those coun-
tries are Albania, Austria, Belgium, Bul-
garia, Canada, Cyprus, Czech Republic, Den-
mark, Egypt, Estonia, Finland, France,
Georgia, Germany, Greece, Hungary, Ireland,
Italy, Japan, Latvia, Lithuania, Luxem-
bourg, Macao China, Malta, the Netherlands,
Norway, Poland, Portugal, Romania, Slo-
vakia, Slovenia, Spain, Sweden, Switzerland,
Taiwan (Chinese Taipei), and the United
Kingdom.

(c) For the purpose of this waiver, an arti-
cle is a product of a country only if—

(1) It is wholly the growth, product, or
manufacture of that country; or

(2) In the case of an article that consists in
whole or in part of materials from another
country, it has been substantially trans-
formed into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed.
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(d) The waiver is subject to modification or
withdrawal by the U.S. Trade Representa-
tive.

(End of provision)

[64 FR 72436, Dec. 27, 1999, as amended at 77
FR 12936, Mar. 2, 2012; 77 FR 17353, Mar. 26,
2012]

52.225-8 Duty-Free Entry.

As prescribed in 25.1101(e), insert the
following clause:

DuTY-FREE ENTRY (OCT 2010)

(a) Definition. Customs territory of the United
States means the States, the District of Co-
lumbia, and Puerto Rico.

(b) Except as otherwise approved by the
Contracting Officer, the Contractor shall not
include in the contract price any amount for
duties on supplies specifically identified in
the Schedule to be accorded duty-free entry.

(c) Except as provided in paragraph (d) of
this clause or elsewhere in this contract, the
following procedures apply to supplies not
identified in the Schedule to be accorded
duty-free entry:

(1) The Contractor shall notify the Con-
tracting Officer in writing of any purchase of
foreign supplies (including, without limita-
tion, raw materials, components, and inter-
mediate assemblies) in excess of $15,000 that
are to be imported into the customs terri-
tory of the United States for delivery to the
Government under this contract, either as
end products or for incorporation into end
products. The Contractor shall furnish the
notice to the Contracting Officer at least 20
calendar days before the importation. The
notice shall identify the—

(i) Foreign supplies;

(ii) Estimated amount of duty; and

(iii) Country of origin.

(2) The Contracting Officer will determine
whether any of these supplies should be ac-
corded duty-free entry and will notify the
Contractor within 10 calendar days after re-
ceipt of the Contractor’s notification.

(3) Except as otherwise approved by the
Contracting Officer, the contract price shall
be reduced by (or the allowable cost shall not
include) the amount of duty that would be
payable if the supplies were not entered
duty-free.

(d) The Contractor is not required to pro-
vide the notification under paragraph (c) of
this clause for purchases of foreign supplies
if—

(1) The supplies are identical in nature to
items purchased by the Contractor or any
subcontractor in connection with its com-
mercial business; and
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(2) Segregation of these supplies to ensure
use only on Government contracts con-
taining duty-free entry provisions is not eco-
nomical or feasible.

(e) The Contractor shall claim duty-free
entry only for supplies to be delivered to the
Government under this contract, either as
end products or incorporated into end prod-
ucts, and shall pay duty on supplies, or any
portion of them, other than scrap, salvage,
or competitive sale authorized by the Con-
tracting Officer, diverted to nongovern-
mental use.

(f) The Government will execute any re-
quired duty-free entry certificates for sup-
plies to be accorded duty-free entry and will
assist the Contractor in obtaining duty-free
entry for these supplies.

(g) Shipping documents for supplies to be
accorded duty-free entry shall consign the
shipments to the contracting agency in care
of the Contractor and shall include the—

(1) Delivery address of the Contractor (or
contracting agency, if appropriate);

(2) Government prime contract number;

(3) Identification of carrier;

(4) Notation “UNITED STATES GOVERN-
MENT, [agency], Duty-free entry
to be claimed pursuant to Item No(s)
[from Tariff Schedules] , Harmonized
Tariff Schedules of the United States. Upon
arrival of shipment at port of entry, District
Director of Customs, please release shipment
under 19 CFR part 142 and notify [cognizant
contract administration office] for execution of
Customs Forms 7501 and 7501-A and any re-
quired duty-free entry certificates.”’;

(5) Gross weight in pounds (if freight is
based on space tonnage, state cubic feet in
addition to gross shipping weight); and

(6) Estimated value in United States dol-
lars.

(h) The Contractor shall instruct the for-
eign supplier to—

(1) Consign the shipment as specified in
paragraph (g) of this clause;

(2) Mark all packages with the words
“UNITED STATES GOVERNMENT” and the
title of the contracting agency; and

(3) Include with the shipment at least two
copies of the bill of lading (or other shipping
document) for use by the District Director of
Customs at the port of entry.

(i) The Contractor shall provide written
notice to the cognizant contract administra-
tion office immediately after notification by
the Contracting Officer that duty-free entry
will be accorded foreign supplies or, for duty-
free supplies identified in the Schedule, upon
award by the Contractor to the overseas sup-
plier. The notice shall identify the—

(1) Foreign supplies;

(2) Country of origin;

(3) Contract number; and

(4) Scheduled delivery date(s).

(j) The Contractor shall include the sub-
stance of this clause in any subcontract if—
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(1) Supplies identified in the Schedule to
be accorded duty-free entry will be imported
into the customs territory of the United
States; or

(2) Other foreign supplies in excess of
$15,000 may be imported into the customs
territory of the United States.

(End of clause)

[64 FR 72436, Dec. 27, 1999, as amended at 75
FR 53134, Aug. 30, 2010]

52.225-9 Buy American Act—Construc-
tion Materials.

As prescribed in 25.1102(a), insert the
following clause:

BUY AMERICAN ACT—CONSTRUCTION
MATERIALS (SEP 2010)

(a) Definitions. As used in this clause—

Commercially available off-the-shelf (COTS)
item—(1) Means any item of supply (including
construction material) that is—

(i) A commercial item (as defined in para-
graph (1) of the definition at FAR 2.101);

(ii) Sold in substantial quantities in the
commercial marketplace; and

(iii) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. App. 1702), such as agricultural prod-
ucts and petroleum products.

Construction material means an article, ma-
terial, or supply brought to the construction
site by the Contractor or a subcontractor for
incorporation into the building or work. The
term also includes an item brought to the
site preassembled from articles, materials,
or supplies. However, emergency life safety
systems, such as emergency lighting, fire
alarm, and audio evacuation systems, that
are discrete systems incorporated into a pub-
lic building or work and that are produced as
complete systems, are evaluated as a single
and distinct construction material regard-
less of when or how the individual parts or
components of those systems are delivered to
the construction site. Materials purchased
directly by the Government are supplies, not
construction material.

Cost of components means—

(1) For components purchased by the Con-
tractor, the acquisition cost, including
transportation costs to the place of incorpo-
ration into the construction material
(whether or not such costs are paid to a do-
mestic firm), and any applicable duty
(whether or not a duty-free entry certificate
is issued); or

(2) For components manufactured by the
Contractor, all costs associated with the
manufacture of the component, including
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