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the Government is entitled to unlim-
ited rights as provided in paragraphs
(a)(2) and (a)(4) through (9) of this sub-
section; or

(ii) Created exclusively at private ex-
pense in the performance of a contract
that does not require the development,
manufacture, construction, or produc-
tion of items, components, or proc-
esses.

(2) Data in which the Government
has limited rights may not be used, re-
leased, or disclosed outside the Govern-
ment without the permission of the
contractor asserting the restriction ex-
cept for a use, release or disclosure
that is—

(i) Necessary for emergency repair
and overhaul; or

(i1) To a covered Government support
contractor; or

(iii) To a foreign government, other
than detailed manufacturing or process
data, when use, release, or disclosure is
in the interest of the United States and
is required for evaluational or informa-
tional purposes.

(3) The person asserting Ilimited
rights must be notified of the Govern-
ment’s intent to release, disclose, or
authorize others to use such data prior
to release or disclosure of the data ex-
cept notification of an intended re-
lease, disclosure, or use for emergency
repair or overhaul which shall be made
as soon as practicable.

(4) When the person asserting limited
rights permits the Government to re-
lease, disclose, or have others use the
data subject to restrictions on further
use, release, or disclosure, or for a re-
lease under paragraph (c)(2)(i), (ii), or
(iii) of this subsection, the intended re-
cipient must complete the use and non-
disclosure agreement at 227.7103-7, or
receive the data for performance of a
Government contract that contains the
clause at 252.227-7025, Limitations on
the Use or Disclosure of Government-
Furnished Information Marked with
Restrictive Legends, prior to release or
disclosure of the limited rights data.

(d) Specifically negotiated license
rights. (1) Negotiate specific licenses
when the parties agree to modify the
standard license rights granted to the
government or when the government
wants to obtain rights in data in which
it does not have rights. When negoti-

227.7103-6

ating to obtain, relinquish, or increase
the Government’s rights in technical
data, consider the acquisition strategy
for the item, component, or process, in-
cluding logistics support and other fac-
tors which may have relevance for a
particular procurement. The Govern-
ment may accept lesser rights when it
has unlimited or government purpose
rights in data but may not accept less
than limited rights in such data. The
negotiated license rights must stipu-
late what rights the Government has
to release or disclose the data to other
persons or to authorize others to use
the data. Identify all negotiated rights
in a license agreement made part of
the contract.

(2) When the Government needs addi-
tional rights in data acquired with gov-
ernment purpose or limited rights, the
contracting officer must negotiate
with the contractor to determine
whether there are acceptable terms for
transferring such rights. Generally,
such negotiations should be conducted
only when there is a need to disclose
the data outside the Government or if
the additional rights are required for
competitive reprocurement and the an-
ticipated savings expected to be ob-
tained through competition are esti-
mated to exceed the acquisition cost of
the additional rights. Prior to negoti-
ating for additional rights in limited
rights data, consider alternatives such
as—

(i) Using performance specifications
and form, fit, and function data to ac-
quire or develop functionally equiva-
lent items, components, or processes;

(ii) Obtaining a contractor’s contrac-
tual commitment to qualify additional
sources and maintain adequate com-
petition among the sources; or

(iii) Reverse engineering, or pro-
viding items from Government inven-
tories to contractors who request the
items to facilitate the development of
equivalent items through reverse engi-
neering.

[56 FR 36389, July 31, 1991, as amended at 76
FR 11367, Mar. 2, 2011]

227.7103-6 Contract clauses.

(a) Use the clause at 252.227-7013,
Rights in Technical Data—Noncommer-
cial Items, in solicitations and con-
tracts when the successful offeror(s)
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227.7103-7

will be required to deliver to the Gov-
ernment technical data pertaining to
noncommercial items, or pertaining to
commercial items for which the Gov-
ernment will have paid for any portion
of the development costs (in which case
the clause at 252.227-7013 will govern
the technical data pertaining to any
portion of a commercial item that was
developed in any part at Government
expense, and the clause at 252.227-7015
will govern the technical data per-
taining to any portion of a commercial
item that was developed exclusively at
private expense). Do not use the clause
when the only deliverable items are
computer software or computer soft-
ware documentation (see 227.72), com-
mercial items developed exclusively at
private expense (see 227.7102-4), exist-
ing works (see 227.7105), special works
(see 227.7106), or when contracting
under the Small Business Innovation
Research Program (see 227.7104). Except
as provided in 227.7107-2, do not use the
clause in architect-engineer and con-
struction contracts.

(b)(1) Use the clause at 252.227-7013
with its Alternate I in research con-
tracts when the contracting officer de-
termines, in consultation with counsel,
that public dissemination by the con-
tractor would be—

(i) In the interest of the government;
and

(ii) Facilitated by the Government
relinquishing its right to publish the
work for sale, or to have others publish
the work for sale on behalf of the Gov-
ernment.

(2) Use the clause at 252.227-7013 with
its Alternate II in contracts for the de-
velopment or delivery of a vessel de-
sign or any useful article embodying a
vessel design.

(c) Use the clause at 252.227-7025,
Limitations on the Use or Disclosure of
Government Furnished Information
Marked with Restrictive Legends, in
solicitations and contracts when it is
anticipated that the Government will
provide the contractor, for perform-
ance of its contract, technical data
marked with another contractor’s re-
strictive legend(s).

(d) Use the provision at 252.227-7028,
Technical Data or Computer Software
Previously Delivered to the Govern-
ment, in solicitations when the result-
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ing contract will require the con-
tractor to deliver technical data. The
provision requires offerors to identify
any technical data specified in the so-
licitations as deliverable data items
that are the same or substantially the
same as data items the offeror has de-
livered or is obligated to deliver, either
as a contractor or subcontractor, under
any other federal agency contract.

(e) Use the following clauses in so-
licitations and contracts that include
the clause at 252.227-7013:

(1) 252.227-7016, Rights in Bid or Pro-
posal Information;

(2) 252.227-7030, Technical
Withholding of Payment; and

(3) 252.227-7037, Validation of Restric-
tive Markings on Technical Data (para-
graph (e) of the clause contains infor-
mation that must be included in a
challenge).

Data—

[60 FR 33471, June 28, 1995; 60 FR 41157, Aug.
11, 1995; 60 FR 61598, Nov. 30, 1995; 62 FR 2613,
Jan. 17, 1997; 69 FR 31911, June 8, 2004; 74 FR
61044, Nov. 23, 2009; 76 FR 58147, Sept. 20, 2011]

227.7103-7 Use
agreement.

and non-disclosure

(a) Except as provided in paragraph
(b) of this subsection, technical data or
computer software delivered to the
Government with restrictions on use,
modification, reproduction, release,
performance, display, or disclosure
may not be provided to third parties
unless the intended recipient com-
pletes and signs the use and non-disclo-
sure agreement at paragraph (c) of this
subsection prior to release, or disclo-
sure of the data.

(1) The specific conditions under
which an intended recipient will be au-
thorized to use, modify, reproduce, re-
lease, perform, display, or disclose
technical data subject to limited rights
or computer software subject to re-
stricted rights must be stipulated in an
attachment to the use and non-disclo-
sure agreement.

(2) For an intended release, disclo-
sure, or authorized use of technical
data or computer software subject to
special license rights, modify para-
graph (1)(d) of the use and non-disclo-
sure agreement to enter the conditions,
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