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970.5223–7 Sustainable acquisition 
program. 

As prescribed in 970.2301–2, insert the 
following clause in contracts: 

SUSTAINABLE ACQUISITION PROGRAM (OCT 
2010) 

(a) Pursuant to Executive Order 13423, 
Strengthening Federal Environmental, En-
ergy and Transportation Management, and 
Executive Order 13514, Federal Leadership in 
Environmental, Energy, and Economic Per-
formance, the Department of Energy (DOE) 
is committed to managing its facilities in an 
environmentally preferable and sustainable 
manner that will promote the natural envi-
ronment and protect the health and well 
being of its Federal employees and con-
tractor service providers. In the performance 
of work under this contract, the Contractor 
shall provide its services in a manner that 
promotes the natural environment, reduces 
greenhouse gas emissions and protects the 
health and well being of Federal employees, 
contract service providers and visitors using 
the facility. 

(b) Green purchasing or sustainable acqui-
sition has several interacting initiatives. 
The Contractor must comply with initiatives 
that are current as of the contract award 
date. DOE may require compliance with re-
vised initiatives from time to time. The Con-
tractor may request an equitable adjustment 
to the terms of its contract using the proce-
dures at 48 CFR 970.5243–1 Changes. The ini-
tiatives important to these Orders are ex-
plained on the following Government or In-
dustry Internet Sites: 

(1) Recycled Content Products are de-
scribed at http://epa.gov/cpg. 

(2) Biobased Products are described at 
http://www.biopreferred.gov/. 

(3) Energy efficient products are at http:// 
energystar.gov/products for Energy Star prod-
ucts. 

(4) Energy efficient products are at http:// 
www.femp.energy.gov/procurement for FEMP 
designated products. 

(5) Environmentally preferable and energy 
efficient electronics including desktop com-
puters, laptops and monitors are at http:// 
www.epeat.net the Electronic Products Envi-
ronmental Assessment Tool (EPEAT) the 
Green Electronics Council site. 

(6) Green house gas emission inventories 
are required, including Scope 3 emissions 
which include contractor emissions. These 
are discussed at Section 13 of Executive 
Order 13514 which can be found at http:// 
www.archives.gov/federal-register/executive-or-
ders/disposition.html. 

(7) Non-Ozone Depleting Alternative Prod-
ucts are at http://www.epa.gov/ozone/ 
strathome.html. 

(8) Water efficient plumbing products are 
at http://epa.gov/watersense. 

(c) The clauses at FAR 52.223–2, Affirma-
tive Procurement of Biobased Products 
under Service and Construction Contracts, 
52.223–15, Energy Efficiency in Energy Con-
suming Products, and 52.223–17 Affirmative 
Procurement of EPA–Designated Items in 
Service and Construction Contracts, require 
the use of products that have biobased con-
tent, are energy efficient, or have recycled 
content. To the extent that the services pro-
vided by the Contractor require provision of 
any of the above types of products, the Con-
tractor must provide the energy efficient and 
environmentally sustainable type of product 
unless that type of product— 

(1) Is not available; 
(2) Is not life cycle cost effective (or does 

not exceed 110% of the price of alternative 
items if life cycle cost data is unavailable), 
EPEAT is an example of lifecycle costs that 
have been analyzed by DOE and found to be 
acceptable at the silver and gold level; 

(3) Does not meet performance needs; or, 
(4) Cannot be delivered in time to meet a 

critical need. 
(d) In the performance of this contract, the 

Contractor shall comply with the require-
ments of Executive Order 13423, Strength-
ening Federal Environmental, Energy and 
Transportation Management, (http:// 
www.epa.gov/greeningepa/practices/eo13423.htm) 
and Executive Order 13514, Federal Leader-
ship in Environmental, Energy, and Eco-
nomic Performance (http://www.archives.gov/ 
federal-register/executive-orders/disposi-
tion.html). The Contractor shall also consider 
the best practices within the DOE Acquisi-
tion Guide, Chapter 23, Acquisition Consider-
ations Regarding Federal Leadership in Envi-
ronmental, Energy, and Economic Performance. 
This guide includes information concerning 
recycled content products, biobased prod-
ucts, energy efficient products, water effi-
cient products, alternative fuels and vehi-
cles, non ozone depleting substances and 
other environmentally preferable products 
and services. This guide is available on the 
Internet at: http://management.energy.gov/doc-
uments/AcqGuide23pt0Rev1.pdf. 

(e) Contractors must establish and main-
tain a documented energy management pro-
gram which includes requirements for energy 
and water efficient equipment, EnergyStar 
or WaterSense, as applicable and procedures 
for verification of purchases, following the 
criteria in DOE Order 430.2B, Departmental 
Energy, Renewable Energy, and Transpor-
tation Management, Attachment 1, or its 
successor. This requirement should not be 
flowed down to subcontractors. 

(f) In complying with the requirements of 
paragraph (c) of this clause, the Contractor 
shall coordinate its activities with and sub-
mit required reports through the Environ-
mental Sustainability Coordinator or equiv-
alent position. 
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(g) The Contractor shall prepare and sub-
mit performance reports using prescribed 
DOE formats, at the end of the Federal fiscal 
year, on matters related to the acquisition of 
environmentally preferable and sustainable 
products and services. This is a material de-
livery under the contract. Failure to perform 
this requirement may be considered a failure 
that endangers performance of this contract 
and may result in termination for default 
[see FAR 52.249–6, Termination (Cost Reim-
bursement)]. 

(h) These provisions shall be flowed down 
only to first tier subcontracts exceeding the 
simplified acquisition threshold that support 
operation of the DOE facility and offer sig-
nificant subcontracting opportunities for en-
ergy efficient or environmentally sustain-
able products or services. The Subcontractor 
will comply with the procedures in para-
graphs (c) through (f) of this clause regard-
ing the collection of all data necessary to 
generate the reports required under para-
graphs (c) through (f) of this clause, and sub-
mit the reports directly to the Prime Con-
tractor’s Environmental Sustainability Co-
ordinator at the supported facility. The Sub-
contractor will advise the Contractor if it is 
unable to procure energy efficient and envi-
ronmentally sustainable items and cite 
which of the reasons in paragraph (c) of this 
clause apply. The reports may be submitted 
at the conclusion of the subcontract term 
provided that the subcontract delivery term 
is not multi-year in nature. If the delivery 
term is multi-year, the Subcontractor shall 
report its accomplishments for each Federal 
fiscal year in a manner and at a time or 
times acceptable to both parties. Failure to 
comply with these reporting requirements 
may be considered a breach of contract with 
attendant consequences. 

(i) When this clause is used in a sub-
contract, the word ‘‘Contractor’’ will be un-
derstood to mean ‘‘Subcontractor.’’ 

(End of clause) 

Alternate I for Construction Contracts 
and Subcontracts (OCT 2010)—When con-
tracting for construction, alteration, 
or renovation of DOE facilities, sub-
stitute the following paragraphs (d) 
through (i): 

(d) In the performance of this contract, the 
Contractor shall comply with the require-
ments of Executive Order 13423, Strength-
ening Federal Environmental, Energy and 
Transportation Management, (http:// 
www.epa.gov/greeningepa/practices/eo13423.htm) 
and Executive Order 13514, Federal Leader-
ship in Environmental, Energy, and Eco-
nomic Performance (http://www.archives.gov/ 
federal-register/executive-orders/disposi-
tion.html). The Contractor shall also consider 
the best practices within the DOE Acquisi-

tion Guide, Chapter 23, Acquisition Consider-
ations Regarding Federal Leadership in Envi-
ronmental, Energy, and Economic Performance. 
This guide includes information concerning 
recycled content products, biobased prod-
ucts, energy efficient products, water effi-
cient products, alternative fuels and vehi-
cles, non-ozone depleting substances and 
other environmentally preferable products 
and services. This guide is available on the 
Internet at: http://management.energy.gov/doc-
uments/AcqGuide23pt0Rev1.pdf. When devel-
oping the Bill of Materials for approval of 
the Contracting Officer or Representative, 
the contractor shall specify energy efficient 
and environmentally sustainable materials 
to the extent possible within the constraints 
of the general design specifications. Compli-
ance with the Guiding Principles for Federal 
Leadership in High Performance and Sustain-
able Buildings (Guiding Principles) shall be 
achieved through certification to the Lead-
ership in Energy and Environmental Design 
(LEED) Gold level under the LEED rating 
system most suited to the building type. 

(e) [Reserved] 
(f) In complying with the requirements of 

paragraph (c) of this clause, the Con-
tractor(s) shall coordinate its activities with 
and submit required reports through the En-
vironmental Sustainability Coordinator or 
equivalent position. 

(g) The Contractor shall prepare and sub-
mit performance reports using prescribed 
DOE formats, at the end of the Federal fiscal 
year, on matters related to the acquisition of 
energy efficient and environmentally sus-
tainable products and services. This is a ma-
terial delivery under the contract. Failure to 
perform this requirement may be considered 
a failure that endangers performance of this 
contract and may result in termination for 
default, see 48 CFR 52.249–6, Termination 
(Cost Reimbursement). 

(h) These provisions shall be flowed down 
only to first tier construction subcontracts 
exceeding the simplified acquisition thresh-
old that support operation of the DOE facil-
ity and offer significant opportunities for 
designating energy efficient or environ-
mentally sustainable products or services in 
the materials selection process. The subcon-
tractor will comply with the procedures in 
paragraphs (c) through (f) of this clause re-
garding the collection of all data necessary 
to generate the reports required under para-
graphs (c) through (f) of this clause, and sub-
mit the reports directly to the Prime Con-
tractor’s Environmental Sustainability Co-
ordinator at the supported facility. The sub-
contractor will advise the contractor if it is 
unable to procure energy efficient and envi-
ronmentally sustainable items and cite 
which of the reasons in paragraph (c) of this 
clause apply. The reports may be submitted 
at the conclusion of the subcontract term 
provided that the subcontract delivery term 
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is not multi-year in nature. If the delivery 
term is multi-year, the subcontractor shall 
report its accomplishments for each Federal 
fiscal year in a manner and at a time or 
times acceptable to both parties. Failure to 
comply with these reporting requirements 
may be considered a breach of contract with 
attendant consequences. 

(i) When this clause is used in a sub-
contract, the word ‘‘Contractor’’ will be un-
derstood to mean ‘‘Subcontractor.’’ 

(End of clause) 

[75 FR 57695, Sept. 22, 2010] 

970.5226–1 Diversity plan. 
As prescribed in 970.2671–2, insert the 

following clause: 

DIVERSITY PLAN (DEC 2000) 

The Contractor shall submit a Diversity 
Plan to the Contracting Officer for approval 
within 90 days after the effective date of this 
contract (or contract modification, if appro-
priate). The Contractor shall submit an up-
date to its Plan annually or with its annual 
fee proposal. Guidance for preparation of a 
Diversity Plan is provided in the Appendix 
l. The Plan shall include innovative strate-
gies for increasing opportunities to fully use 
the talents and capabilities of a diverse work 
force. The Plan shall address, at a minimum, 
the Contractor’s approach for promoting di-
versity through (1) the Contractor’s work 
force, (2) educational outreach, (3) commu-
nity involvement and outreach, (4) subcon-
tracting, (5) economic development (includ-
ing technology transfer), and (6) the preven-
tion of profiling based on race or national or-
igin. 

(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 75 
FR 68221, Nov. 5, 2010] 

970.5226–2 Workforce restructuring 
under section 3161 of the National 
Defense Authorization Act for fiscal 
year 1993. 

As prescribed in 970.2672–3, insert the 
following clause: 

WORKFORCE RESTRUCTURING UNDER SECTION 
3161 OF THE NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 1993 (DEC 
2000) 

(a) Consistent with the objectives of Sec-
tion 3161 of the National Defense Authoriza-
tion Act for Fiscal Year 1993, 42 U.S.C. 7274h, 
in instances where the Department of En-
ergy has determined that a change in work-
force at a Department of Energy Defense Nu-

clear Facility is necessary, the contractor 
agrees to (1) comply with the Department of 
Energy Workforce Restructuring Plan for 
the facility, if applicable, and (2) use its best 
efforts to accomplish workforce restruc-
turing or displacement so as to mitigate so-
cial and economic impacts. 

(b) The requirements of this clause shall be 
included in subcontracts at any tier (except 
subcontracts for commercial items pursuant 
to 41 U.S.C. 403) expected to exceed $500,000. 

(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 75 
FR 68221, Nov. 5, 2010] 

970.5226–3 Community commitment. 
As prescribed in 970.2673–2, insert the 

following clause: 

COMMUNITY COMMITMENT (DEC 2000) 

It is the policy of the DOE to be a con-
structive partner in the geographic region in 
which DOE conducts its business. The basic 
elements of this policy include: (1) Recog-
nizing the diverse interests of the region and 
its stakeholders, (2) engaging regional stake-
holders in issues and concerns of mutual in-
terest, and (3) recognizing that giving back 
to the community is a worthwhile business 
practice. Accordingly, the Contractor agrees 
that its business operations and performance 
under the Contract will be consistent with 
the intent of the policy and elements set 
forth above. 

(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 75 
FR 68221, Nov. 5, 2010] 

970.5227–1 Rights in data-facilities. 
As prescribed in 48 CFR 970.2704–3(a), 

insert the following clause: 

RIGHTS IN DATA—FACILITIES (DEC 2000) 

(a) Definitions. (1) Computer data bases, as 
used in this clause, means a collection of 
data in a form capable of, and for the pur-
pose of, being stored in, processed, and oper-
ated on by a computer. The term does not in-
clude computer software. 

(2) Computer software, as used in this 
clause, means (i) computer programs which 
are data comprising a series of instructions, 
rules, routines, or statements, regardless of 
the media in which recorded, that allow or 
cause a computer to perform a specific oper-
ation or series of operations and (ii) data 
comprising source code listings, design de-
tails, algorithms, processes, flow charts, for-
mulae, and related material that would en-
able the computer program to be produced, 
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