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BAT and you forgot to make a nota-
tion on the ‘‘Remarks’’ line of the ATF 
that the employee did not sign the cer-
tification. You would, when the prob-
lem is called to your attention, supply 
a signed statement that the employee 
failed or refused to sign the certifi-
cation after the result was obtained, 
and that your signed statement is true 
and accurate. 

(2) If the problem is the use of a non- 
DOT form, you must, as the person re-
sponsible for the use of the incorrect 
form, certify in writing that the incor-
rect form contains all the information 
needed for a valid DOT alcohol test. 
You must also provide a signed state-
ment that the incorrect form was used 
inadvertently or as the only means of 
conducting a test, in circumstances be-
yond your control, and the steps you 
have taken to prevent future use of 
non-DOT forms for DOT tests. You 
must supply this information on the 
same business day on which you are 
notified of the problem, transmitting it 
by fax or courier. 

(c) If you cannot correct the problem, 
you must cancel the test. 

§ 40.273 What is the effect of a can-
celled alcohol test? 

(a) A cancelled alcohol test is neither 
positive nor negative. 

(1) As an employer, you must not at-
tach to a cancelled test the con-
sequences of a test result that is 0.02 or 
greater (e.g., removal from a safety- 
sensitive position). 

(2) As an employer, you must not use 
a cancelled test in a situation where an 
employee needs a test result that is 
below 0.02 (e.g., in the case of a return- 
to-duty or follow-up test to authorize 
the employee to perform safety-sen-
sitive functions). 

(3) As an employer, you must not di-
rect a recollection for an employee be-
cause a test has been cancelled, except 
in the situations cited in paragraph 
(a)(2) of this section or other provisions 
of this part. 

(b) A cancelled test does not count 
toward compliance with DOT require-
ments, such as a minimum random 
testing rate. 

(c) When a test must be cancelled, if 
you are the BAT, STT, or other person 
who determines that the cancellation 

is necessary, you must inform the af-
fected DER within 48 hours of the can-
cellation. 

(d) A cancelled DOT test does not 
provide a valid basis for an employer to 
conduct a non-DOT test (i.e., a test 
under company authority). 

§ 40.275 What is the effect of proce-
dural problems that are not suffi-
cient to cancel an alcohol test? 

(a) As an STT, BAT, employer, or a 
service agent administering the testing 
process, you must document any errors 
in the testing process of which you be-
come aware, even if they are not ‘‘fatal 
flaws’’ or ‘‘correctable flaws’’ listed in 
this subpart. Decisions about the ulti-
mate impact of these errors will be de-
termined by administrative or legal 
proceedings, subject to the limitation 
of paragraph (b) of this section. 

(b) No person concerned with the 
testing process may declare a test can-
celled based on a mistake in the proc-
ess that does not have a significant ad-
verse effect on the right of the em-
ployee to a fair and accurate test. For 
example, it is inconsistent with this 
part to cancel a test based on a minor 
administrative mistake (e.g., the omis-
sion of the employee’s middle initial) 
or an error that does not affect em-
ployee protections under this part. Nor 
does the failure of an employee to sign 
in Step 4 of the ATF result in the can-
cellation of the test. Nor is a test to be 
cancelled on the basis of a claim by an 
employee that he or she was improp-
erly selected for testing. 

(c) As an employer, these errors, even 
though not sufficient to cancel an alco-
hol test result, may subject you to en-
forcement action under DOT agency 
regulations. 

§ 40.277 Are alcohol tests other than 
saliva or breath permitted under 
these regulations? 

No, other types of alcohol tests (e,g., 
blood and urine) are not authorized for 
testing done under this part. Only sa-
liva or breath for screening tests and 
breath for confirmation tests using ap-
proved devices are permitted. 
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