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area that are not connected with the 
general railroad system of transpor-
tation. 

§ 228.403 Nonapplication, exemption, 
and definitions. 

(a) General. This subpart does not 
apply to a situation involving any of 
the following: 

(1) A casualty; 
(2) An unavoidable accident; 
(3) An act of God; or 
(4) A delay resulting from a cause un-

known and unforeseeable to a railroad 
or its officer or agent in charge of the 
employee when the employee left a ter-
minal. 

(b) Exemption. The Administrator 
may exempt a railroad having not 
more than a total of 15 train employ-
ees, signal employees, and dispatching 
service employees from the limitations 
imposed by this subpart on the rail-
road’s train employees who are en-
gaged in commuter or intercity rail 
passenger transportation. The Admin-
istrator may allow the exemption from 
this subpart after a full hearing, for 
good cause shown, and on deciding that 
the exemption is in the public interest 
and will not affect safety adversely. 
The exemption shall be for a specific 
period of time and is subject to review 
at least annually. The exemption may 
not authorize a railroad to require or 
allow its train employees to be on duty 
more than a total of 16 hours in a 24- 
hour period. 

(c) Definitions. In this subpart— 
Commuter or intercity rail passenger 

transportation has the meaning as-
signed by section 24102 of title 49, 
United States Code, to the terms 
‘‘commuter rail passenger transpor-
tation’’ or ‘‘intercity rail passenger 
transportation.’’ 

Train employee who is engaged in com-
muter or intercity rail passenger transpor-
tation includes a train employee who is 
engaged in commuter or intercity rail 
passenger transportation regardless of 
the nature of the entity by whom the 
employee is employed and any other 
train employee who is employed by a 
commuter railroad or an intercity pas-
senger railroad. The term excludes a 
train employee of another type of rail-
road who is engaged in work train serv-
ice even though that work train service 

might be related to providing com-
muter or intercity rail passenger trans-
portation, and a train employee of an-
other type of railroad who serves as a 
pilot on a train operated by a com-
muter railroad or intercity passenger 
railroad. 

§ 228.405 Limitations on duty hours of 
train employees engaged in com-
muter or intercity rail passenger 
transportation. 

(a) General. Except as provided in 
paragraph (c) of this section, a railroad 
and its officers and agents may not re-
quire or allow a train employee en-
gaged in commuter or intercity rail 
passenger transportation to remain or 
go on duty— 

(1) Unless that employee has had at 
least 8 consecutive hours off duty dur-
ing the prior 24 hours; or 

(2) After that employee has been on 
duty for 12 consecutive hours, until 
that employee has had at least 10 con-
secutive hours off duty; or 

(3) In a series of at most 14 consecu-
tive calendar days, in excess of the fol-
lowing limitations: 

(i) That employee’s first series of at 
most 14 consecutive calendar days be-
gins on the first calendar day that the 
employee initiates an on-duty period 
on or after the compliance date for this 
paragraph (a)(3), as specified in 
§ 228.413. A series of at most 14 consecu-
tive calendar days either ends on the 
14th consecutive day or may last for 
less than 14 days if an employee has ac-
cumulated a total of two calendar days 
on which the employee has not initi-
ated an on-duty period before the be-
ginning of the 14th day of the series. 
After the employee has accumulated a 
total of two calendar days on which the 
employee has not initiated an on-duty 
period, including at least 24 consecu-
tive hours off duty as required by para-
graph (a)(3)(ii) or two consecutive cal-
endar days without initiating an on- 
duty period as required by paragraph 
(a)(3)(iii) of this section, during the 
employee’s current series of at most 14 
consecutive calendar days, a new series 
of at most 14 consecutive calendar days 
begins on the calendar day in which 
the employee next initiates an on-duty 
period. Only calendar days after the 
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starting date of a series are counted to-
ward the accumulation of a total of 
two calendar days on which the em-
ployee did not initiate an on-duty pe-
riod. A calendar day on which an on- 
duty period was not initiated that oc-
curred prior to the start of the new se-
ries, does not count toward refreshing 
the new series. 

(ii) If the employee initiates an on- 
duty period each day on any six or 
more consecutive calendar days during 
the series of at most 14 consecutive cal-
endar days, and at least one of the on- 
duty periods is defined as a Type 2 as-
signment, that employee must have at 
least 24 consecutive hours off duty 
prior to next initiating an on-duty pe-
riod, except as provided in paragraph 
(a)(3)(v) of this section. 

(iii) If the employee has initiated an 
on-duty period each day on 13 or more 
calendar days in the series of at most 
14 consecutive calendar days, that em-
ployee must have at least two consecu-
tive calendar days on which the em-
ployee does not initiate an on-duty pe-
riod prior to next initiating an on-duty 
period, except as provided in paragraph 
(a)(3)(v) of this section. 

(iv) The minimum time off duty re-
quired by paragraph (a)(3)(ii) of this 
section and the at least two consecu-
tive calendar days in which the em-
ployee does not initiate an on-duty pe-
riod required by paragraph (a)(3)(iii) of 
this section must be at the employee’s 
home terminal, and during such peri-
ods, the employee shall be unavailable 
for any service for any railroad. 

(v) Paragraphs (a)(3)(ii)–(iii) of this 
section notwithstanding, if the em-
ployee is not at the employee’s home 
terminal when time off duty is required 
by paragraph (a)(3)(ii) of this section or 
calendar days in which the employee 
does not initiate an on-duty period are 
required by paragraph (a)(3)(iii) of this 
section, the employee may either 
deadhead to the point of final release 
at the employee’s home terminal or 
initiate an on-duty period in order to 
return to the employee’s home ter-
minal either on the same calendar day 
or the next consecutive calendar day 
after the completion of the duty tour 
triggering the requirements of para-
graph (a)(3)(ii) or paragraph (a)(3)(iii) 
of this section. 

(vi) If the employee is required to 
have at least 24 consecutive hours off 
duty under paragraph (a)(3)(ii) of this 
section and not to initiate an on-duty 
period for at least two consecutive cal-
endar days under paragraph (a)(3)(iii) 
of this section, both requirements shall 
be observed. The required periods run 
concurrently, to the extent that they 
overlap. 

(b) Determining time on duty. In deter-
mining under paragraph (a) of this sec-
tion the time that a train employee 
subject to this subpart is on or off 
duty, the following rules apply: 

(1) Time on duty begins when the em-
ployee reports for duty and ends when 
the employee is finally released from 
duty; 

(2) Time the employee is engaged in 
or connected with the movement of a 
train is time on duty; 

(3) Time spent performing any other 
service for the railroad during a 24- 
hour period in which the employee is 
engaged in or connected with the 
movement of a train is time on duty; 

(4) Time spent in deadhead transpor-
tation to a duty assignment is time on 
duty, but time spent in deadhead trans-
portation from a duty assignment to 
the place of final release is neither 
time on duty nor time off duty; 

(5) An interim period available for 
rest at a place other than a designated 
terminal is time on duty; 

(6) An interim period available for 
less than four hours rest at a des-
ignated terminal is time on duty; and 

(7) An interim period available for at 
least four hours rest at a place with 
suitable facilities for food and lodging 
is not time on duty when the employee 
is prevented from getting to the em-
ployee’s designated terminal by any of 
the following: 

(i) A casualty; 
(ii) A track obstruction; 
(iii) An act of God; or 
(iv) A derailment or major equipment 

failure resulting from a cause that was 
unknown and unforeseeable to the rail-
road or its officer or agent in charge of 
that employee when that employee left 
the designated terminal. 

(c) Emergencies. A train employee 
subject to this subpart who is on the 
crew of a wreck or relief train may be 
allowed to remain or go on duty for not 
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more than four additional hours in any 
period of 24 consecutive hours when an 
emergency exists and the work of the 
crew is related to the emergency. In 
this paragraph, an emergency ends 
when the track is cleared and the rail-
road line is open for traffic. 

§ 228.407 Analysis of work schedules; 
submissions; FRA review and ap-
proval of submissions; fatigue miti-
gation plans. 

(a) Analysis of work schedules. Each 
railroad subject to this subpart must 
perform an analysis of one cycle of the 
work schedules (the period within 
which the work schedule repeats) of its 
train employees engaged in commuter 
or intercity rail passenger transpor-
tation and identify those work sched-
ules intended to be assigned to its train 
employees, that, if worked by such a 
train employee, put the train employee 
at risk for a level of fatigue at which 
safety may be compromised. Schedules 
identified in paragraph (g) of this sec-
tion do not have to be analyzed. A level 
of fatigue at which safety may be com-
promised, hereafter called ‘‘the fatigue 
threshold,’’ shall be determined by pro-
cedures that use a scientifically valid, 
biomathematical model of human per-
formance and fatigue that has been ap-
proved by the Associate Administrator 
pursuant to paragraph (c)(1) of this sec-
tion, or previously accepted pursuant 
to paragraph (c)(2) of this section. Each 
work schedule that violates the fatigue 
threshold must be— 

(1) Reported to the Associate Admin-
istrator as provided in paragraph (b) of 
this section, no later than April 12, 
2012; 

(2) Either— 
(i) Mitigated by action in compliance 

with the railroad’s fatigue mitigation 
plan that has been approved by the As-
sociate Administrator as specified in 
paragraph (b) of this section, no later 
than April 12, 2012; or 

(ii) Supported by a determination 
that the schedule is operationally nec-
essary, and that the fatigue risk can-
not be sufficiently mitigated by the use 
of fatigue mitigation tools to reduce 
the risk for fatigue to a level that does 
not violate the fatigue threshold, no 
later than April 12, 2012; or 

(iii) Both, no later than April 12, 2012; 
and 

(3) Approved by FRA for use in ac-
cordance with paragraph (b) of this sec-
tion. 

(b) Submissions of certain work sched-
ules and any fatigue mitigation plans and 
determinations of operational necessity or 
declarations; FRA review and approval. 
(1) No later than April 12, 2012, the rail-
road shall submit for approval to the 
Associate Administrator the work 
schedules described in paragraph 
(b)(1)(i) and (ii) of this section. The 
railroad shall identify and group the 
work schedules as follows: 

(i) Work schedules that the railroad 
has found, using a validated model (as 
specified in paragraph (c)(1) of this sec-
tion or approved by FRA in accordance 
with paragraph (c)(2) of this section) to 
present a risk for a level of fatigue that 
violates the applicable fatigue thresh-
old, but that the railroad has deter-
mined can be mitigated by the use of 
fatigue mitigation tools so as to 
present a risk for a level of fatigue that 
does not violate the applicable fatigue 
threshold. The fatigue mitigation tools 
that will be used to mitigate the fa-
tigue risk presented by the schedule 
must also be submitted. 

(ii) Work schedules that the railroad 
has found, using a validated model (as 
specified in paragraph (c)(1) of this sec-
tion or approved by FRA in accordance 
with paragraph (c)(2) of this section), 
to present a risk for a level of fatigue 
that violates the applicable fatigue 
threshold, but that the railroad has de-
termined cannot be mitigated so as to 
present a risk for a level of fatigue that 
does not violate the applicable fatigue 
threshold by the use of fatigue mitiga-
tion tools, and that the railroad has de-
termined are operationally necessary. 
The basis for the determination must 
also be submitted. 

(2) If a railroad performs the analysis 
of its schedules required by paragraph 
(a) of this section, and determines that 
none of them violates the applicable fa-
tigue threshold, and therefore none of 
them presents a risk for fatigue that 
requires it to be submitted to the Asso-
ciate Administrator pursuant to this 
paragraph, that railroad shall, no later 
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