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by the total number of random alcohol 
screening tests (including refusals) 
conducted under this part. 

[66 FR 43103, Aug. 17, 2001, as amended at 68 
FR 75458, Dec. 31, 2003; 77 FR 59825, Oct. 1, 
2012] 

§ 382.109 Preemption of State and 
local laws. 

(a) Except as provided in paragraph 
(b) of this section, this part preempts 
any State or local law, rule, regula-
tion, or order to the extent that: 

(1) Compliance with both the State or 
local requirement in this part is not 
possible; or 

(2) Compliance with the State or 
local requirement is an obstacle to the 
accomplishment and execution of any 
requirement in this part. 

(b) This part shall not be construed 
to preempt provisions of State crimi-
nal law that impose sanctions for reck-
less conduct leading to actual loss of 
life, injury, or damage to property, 
whether the provisions apply specifi-
cally to transportation employees, em-
ployers, or the general public. 

§ 382.111 Other requirements imposed 
by employers. 

Except as expressly provided in this 
part, nothing in this part shall be con-
strued to affect the authority of em-
ployers, or the rights of drivers, with 
respect to the use of alcohol, or the use 
of controlled substances, including au-
thority and rights with respect to test-
ing and rehabilitation. 

§ 382.113 Requirement for notice. 
Before performing each alcohol or 

controlled substances test under this 
part, each employer shall notify a driv-
er that the alcohol or controlled sub-
stances test is required by this part. No 
employer shall falsely represent that a 
test is administered under this part. 

§ 382.115 Starting date for testing pro-
grams. 

(a) All domestic-domiciled employers 
must implement the requirements of 
this part on the date the employer be-
gins commercial motor vehicle oper-
ations. 

(b) All foreign-domiciled employers 
must implement the requirements of 
this part on the date the employer be-

gins commercial motor vehicle oper-
ations in the United States. 

§ 382.117 Public interest exclusion. 
No employer shall use the services of 

a service agent who is subject to public 
interest exclusion in accordance with 
49 CFR part 40, Subpart R. 

§ 382.119 Stand-down waiver provi-
sion. 

(a) Employers are prohibited from 
standing employees down, except con-
sistent with a waiver from the Federal 
Motor Carrier Safety Administration 
as required under this section. 

(b) An employer subject to this part 
who seeks a waiver from the prohibi-
tion against standing down an em-
ployee before the MRO has completed 
the verification process shall follow 
the procedures in 49 CFR 40.21. The em-
ployer must send a written request, 
which includes all of the information 
required by that section to the Admin-
istrator, Federal Motor Carrier Safety 
Administration, 1200 New Jersey Ave., 
SE., Washington, DC 20590–0001. 

(c) The final decision whether to 
grant or deny the application for a 
waiver will be made by the Adminis-
trator or the Administrator’s designee. 

(d) After a decision is signed by the 
Administrator or the Administrator’s 
designee, the employer will be sent a 
copy of the decision, which will include 
the terms and conditions for the waiver 
or the reason for denying the applica-
tion for a waiver. 

(e) Questions regarding waiver appli-
cations should be directed to the Fed-
eral Motor Carrier Safety Administra-
tion, Office of Enforcement and Com-
pliance (MC–EC), 1200 New Jersey Ave., 
SE., Washington, DC 20590–0001. 

[66 FR 43103, Aug. 17, 2001, as amended at 72 
FR 55700, Oct. 1, 2007] 

§ 382.121 Employee admission of alco-
hol and controlled substances use. 

(a) Employees who admit to alcohol 
misuse or controlled substances use are 
not subject to the referral, evaluation 
and treatment requirements of this 
part and part 40 of this title, provided 
that: 

(1) The admission is in accordance 
with a written employer-established 
voluntary self-identification program 
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