
540 

49 CFR Ch. III (10–1–12 Edition) § 397.221 

proceeding and upon any other person 
readily identifiable by the Adminis-
trator as one who may be affected by 
the order. A copy of each order is 
placed on file in the public docket. The 
Administrator may publish the order 
or notice of the order in the FEDERAL 
REGISTER. 

(e) If no petition for reconsideration 
is filed within 20 days in accordance 
with § 397.223, an order issued under 
this section constitutes the final agen-
cy decision regarding whether a par-
ticular requirement of a State, polit-
ical subdivision thereof, or Indian tribe 
is preempted under the Act or any reg-
ulations issued thereunder, or whether 
preemption is waived. 

§ 397.221 Timeliness. 
If the Administrator fails to take ac-

tion on the application within 90 days 
of serving the notice required by 
§ 397.217(d), the applicant may treat the 
application as having been denied in all 
respects. 

§ 397.223 Petition for reconsideration. 
(a) Any person aggrieved by an order 

issued under § 397.211 or § 397.219 may 
file a petition for reconsideration with 
the Administrator. The petition must 
be filed within 20 days of service of the 
determination or order issued under 
the above sections. 

(b) The petition must contain a con-
cise statement of the basis for seeking 
reconsideration, including any specific 
factual or legal errors, or material in-
formation not previously available. 

(c) The petitioner shall mail a copy 
of the petition to each person who par-
ticipated, either as an applicant or 
routing, in the waiver of preemption 
proceeding, accompanied by a state-
ment that the person may submit com-
ments concerning the petition to the 
Administrator within 20 days. The peti-
tion filed with the Administrator must 
contain a certification that the peti-
tioner has complied with this para-
graph and include the names and ad-
dresses of all persons to whom a copy 
of the petition was sent. 

(d) The Administrator’s decision 
under this section constitutes the final 
agency decision. If no petition for re-
consideration is filed under this sec-
tion, then the determination issued 

under § 397.211 or § 397.219 becomes the 
final agency decision at the end of the 
20 day period. 

§ 397.225 Judicial review. 
A party to a proceeding under 

§ 397.205(a), § 397.213(a), or § 397.223(a) 
may seek review by the appropriate 
district court of the United States of 
the decision of the Administrator 
under such proceeding only by filing a 
petition with such court within 60 days 
after the final agency decision. 

PART 398—TRANSPORTATION OF 
MIGRANT WORKERS 

Sec. 
398.1 Definitions. 
398.2 Applicability. 
398.3 Qualifications of drivers or operators. 
398.4 Driving of motor vehicles. 
398.5 Parts and accessories necessary for 

safe operation. 
398.6 Hours of service of drivers; maximum 

driving time. 
398.7 Inspection and maintenance of motor 

vehicles. 
398.8 Administration inspection of motor 

vehicles in operation. 

AUTHORITY: 49 U.S.C. 13301, 13902, 31132, 
31133, 31136, 31502, and 31504; sec. 204, Pub. L. 
104–88, 109 Stat. 803, 941 (49 U.S.C. 701 note); 
sec. 212, Pub. L. 106–159, 113 Stat. 1748, 1766; 
and 49 CFR 1.87. 

SOURCE: 33 FR 19765, Dec. 25, 1968, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 398 appear at 66 FR 49874, Oct. 1, 2001. 

§ 398.1 Definitions. 
(a) Migrant worker. ‘‘Migrant worker’’ 

means any individual proceeding to or 
returning from employment in agri-
culture as defined in section 3(f) of the 
Fair Labor Standards Act of 1938, as 
amended (29 U.S.C. 203(f)) or section 
3121(g) of the Internal Revenue Code of 
1954 (26 U.S.C. 3121(g)). 

(b) Carrier of migrant workers by motor 
vehicle. ‘‘Carrier of migrant worker by 
motor vehicle’’ means any person, in-
cluding any ‘‘contract carrier by motor 
vehicle’’, but not including any ‘‘com-
mon carrier by motor vehicle’’, who or 
which transports in interstate or for-
eign commerce at any one time three 
or more migrant workers to or from 
their employment by any motor vehi-
cle other than a passenger automobile 
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or station wagon, except a migrant 
worker transporting himself/herself or 
his/her immediate family. 

(c) Motor carrier. ‘‘Motor carrier’’ 
means any carrier of migrant workers 
by motor vehicle as defined in para-
graph (b) of this section. 

(d) Motor vehicle. ‘‘Motor vehicle’’ 
means any vehicle, machine, tractor, 
trailer, or semitrailer propelled or 
drawn by mechanical power and used 
upon the highways in the transpor-
tation of passengers or property, or 
any combination thereof, determined 
by the Administration, but does not in-
clude a passenger automobile or sta-
tion wagon, any vehicle, locomotive, or 
car operated exclusively on a rail or 
rails, or a trolley bus operated by elec-
tric power derived from a fixed over-
head wire, furnishing local passenger 
transportation in street-railway serv-
ice. 

(e) Bus. ‘‘Bus’’ means any motor ve-
hicle designed, constructed, and used 
for the transportation of passengers: 
Except passenger automobiles or sta-
tion wagons other than taxicabs. 

(f) Truck. ‘‘Truck’’ means any self- 
propelled motor vehicle except a truck 
tractor, designed and constructed pri-
marily for the transportation of prop-
erty. 

(g) Truck tractor. ‘‘Truck tractor’’ 
means a self-propelled motor vehicle 
designed and used primarily for draw-
ing other vehicles and not so con-
structed as to carry a load other than 
a part of the weight of the vehicle and 
load so drawn. 

(h) Semitrailer. ‘‘Semitrailer’’ means 
any motor vehicle other than a ‘‘pole 
trailer’’, with or without motive power 
designed to be drawn by another motor 
vehicle and so constructed that some 
part of its weight rests upon the towing 
vehicle. 

(i) Driver or operator. ‘‘Driver or oper-
ator’’ means any person who drives any 
motor vehicle. 

(j) Highway. ‘‘Highway’’ means the 
entire width between the boundary 
lines of every way publicly maintained 
when any part thereof is open to the 
use of the public for purposes of vehic-
ular traffic. 

§ 398.2 Applicability. 

(a) General. The regulations pre-
scribed in this part are applicable to 
carriers of migrant workers by motor 
vehicle, as defined in § 398.1(b), but only 
in the case of transportation of any mi-
grant worker for a total distance of 
more than 75 miles (120.7 kilometers) in 
interstate commerce, as defined in 49 
CFR 390.5. 

(b) Exception. (1) The regulations pre-
scribed in this part are not applicable 
to carriers of migrant workers by 
motor vehicle, as defined in § 398.1(b), 
when: 

(i) The motor vehicle is designed or 
used to transport between 9 and 15 pas-
sengers (including the driver); 

(ii) The motor carrier is directly 
compensated for the transportation 
service; and 

(iii) The vehicle used to transport 
mirgrant workers is operated beyond a 
75 air-mile radius (86.3 statute miles or 
138.9 kilometers) from the driver’s nor-
mal work-reporting location. 

(2) Carriers of migrant workers by 
motor vehicle that operate vehicles, 
designed or used to transport between 9 
and 15 passengers (including the driver) 
for direct compensation, in interstate 
commerce, must comply with the ap-
plicable requirements of 49 CFR parts 
385, 390, 391, 392, 393, 395, and 396, when 
the motor vehicle is operated beyond a 
75 air-mile radius (86.3 statute miles or 
138.9 kilometers) from the driver’s nor-
mal work-reporting location. 

[68 FR 47875, Aug. 12, 2003] 

§ 398.3 Qualifications of drivers or op-
erators. 

(a) Compliance required. Every motor 
carrier, and its officers, agents, rep-
resentatives and employees who drive 
motor vehicles or are responsible for 
the hiring, supervision, training, as-
signment or dispatching of drivers 
shall comply and be conversant with 
the requirements of this part. 

(b) Minimum physical requirements. No 
person shall drive, nor shall any motor 
carrier require or permit any person to 
drive, any motor vehicle unless such 
person possesses the following min-
imum qualifications: 

(1) No loss of foot, leg, hand or arm, 
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