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(g) Applicant must comply with 
§ 1150.33(g) regarding section 106 of the 
National Historic Preservation Act, 16 
U.S.C. 470. 

[53 FR 5982, Feb. 29, 1988, as amended at 53 
FR 31341, Aug. 18, 1988; 62 FR 47584, Sept. 10, 
1997; 69 FR 58366, Sept. 30, 2004; 71 FR 62213, 
Oct. 24, 2006] 

§ 1150.36 Exempt construction of con-
necting track. 

(a) Scope. This class exemption ap-
plies to proceedings involving the con-
struction and operation of connecting 
lines of railroad within existing rail 
rights-of-way, or on land owned by con-
necting railroads, under 49 U.S.C. 10901 
(a), (b), and (c). (See the reference to 
connecting track in 49 CFR 
1105.6(b)(1).) This class exemption is de-
signed to expedite and facilitate con-
necting track construction while en-
suring full and timely environmental 
review. The Surface Transportation 
Board (Board) has found that its prior 
review of connecting track construc-
tion and operation is not necessary to 
carry out the rail transportation policy 
of 49 U.S.C. 10101; that continued regu-
lation is not necessary to protect ship-
pers from abuse of market power; and 
that the construction of connecting 
track would be of limited scope. See 49 
U.S.C. 10502. To use this class exemp-
tion, a pre-filing notice, environmental 
report, historic report, and notice of 
exemption must be filed that complies 
with the procedures in § 1150.36 (b) and 
(c), and the Board’s environmental 
rules, codified at 49 CFR part 1105. 

(b) Environmental requirements. The 
environmental regulations at 49 CFR 
part 1105 must be complied with fully. 
An environmental report containing 
the information specified at 49 CFR 
1105.7(e), as well as an historic report 
containing the information specified at 
49 CFR 1105.8(d), must be filed either 
before or at the same time as the no-
tice of exemption is filed. See 49 CFR 
1105.7(a). The entity seeking the ex-
emption authority must also serve cop-
ies of the environmental report on the 
agencies listed at 49 CFR 1105.7(b). Be-
cause the environmental report must 
include a certification that appropriate 
agencies have been consulted in its 
preparation (see 49 CFR 1105.7(c)), par-
ties should begin environmental and 

historic consultations well before the 
notice of exemption is filed. Environ-
mental requirements may be waived or 
modified where a petitioner dem-
onstrates in writing that such action is 
appropriate. See 49 CFR 1105.10(c). It is 
to the advantage of parties to consult 
with the Board’s Section of Environ-
mental Analysis (SEA) at the earliest 
possible date to begin environmental 
review. 

(c) Procedures and dates. (1) At least 
20 days prior to the filing of a notice of 
exemption with the Board, the party 
seeking the exemption authority must 
notify in writing: the State Public 
Service Commission, the State Depart-
ment of Transportation (or equivalent 
agency), and the State Clearinghouse 
(if there is no clearinghouse, the State 
Environmental Protection Agency), of 
each State involved. The pre-filing no-
tice shall include: the name and ad-
dress of the railroad (or other entity 
proposing to construct the line) and 
the proposed operator; a complete de-
scription of the proposed construction 
and operation, including a map; an in-
dication that the class exemption pro-
cedure is being used; and the approxi-
mate date that construction is pro-
posed to begin. This pre-filing notice 
shall include a certification that the 
petitioner will comply with the Board’s 
environmental regulations, codified at 
49 CFR part 1105, and a statement that 
those regulations generally require the 
Board to: 

(i) Prepare an environmental assess-
ment (EA) (or environmental impact 
statement (EIS) if necessary), 

(ii) Make the document (EA or EIS, 
as appropriate) available to the parties 
(and to the public, upon request to 
SEA); and 

(iii) Accept for filing and consider-
ation comments on the environmental 
document as well as petitions for stay 
and reconsideration. 

(2) Petitioner must file a verified no-
tice of exemption with the Board at 
least 90 days before the construction is 
proposed to begin. In addition to the 
information contained in § 1150.36(c)(1), 
the notice shall include a statement 
certifying compliance with the envi-
ronmental rules at 49 CFR part 1105 
and the pre-filing notice requirements 
of 49 CFR 1150.36(c)(1). 
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(3) The Board, through the Director 
of the Office of Proceedings, shall pub-
lish a notice in the FEDERAL REGISTER 
within 20 days after the notice of ex-
emption is received that describes the 
construction project and invites com-
ments. SEA will then prepare an EA 
(or, if necessary, an EIS). The EA gen-
erally will be made available 15 days 
after the FEDERAL REGISTER notice. It 
will be served on all parties and appro-
priate agencies. Others may request a 
copy from SEA. The deadline for sub-
mission of comments on the EA will 
generally be within 30 days of its avail-
ability (see 49 CFR 1105.10(b)). If an EIS 
is prepared, the time frames and proce-
dures set forth in 49 CFR 1105.10(a) gen-
erally will apply. 

(4) The Board’s environmental docu-
ment (together with any comments and 
SEA’s recommendations) shall be used 
in deciding whether to allow the par-
ticular construction project to proceed 
under the class exemption and whether 
to impose appropriate mitigating con-
ditions upon its use (including use of 
an environmentally preferable route). 
If the Board concludes that a par-
ticular project will result in serious ad-
verse environmental consequences that 
cannot be adequately mitigated, it may 
deny authority to proceed with the 
construction under the class exemption 
(the ‘‘no-build’’ alternative). Persons 
believing that they can show that the 
need for a particular line outweighs the 
adverse environmental consequences 
can file an application for approval of 
the proposed construction under 49 
U.S.C. 10901. 

(5) No construction may begin until 
the Board has completed its environ-
mental review and issued a final deci-
sion. 

(6) Petitions to stay the effective 
date of the notice of exemption on 
other than environmental and/or his-
toric preservation grounds must be 
filed within 10 days of the FEDERAL 
REGISTER publication. Petitions to stay 
the effective date of the notice on envi-
ronmental and/or historic preservation 
grounds may be filed at any time but 
must be filed sufficiently in advance of 
the effective date to allow the Board to 
consider and act on the petition before 
the notice becomes effective. Petitions 
for reconsideration must be filed with-

in 20 days of the FEDERAL REGISTER 
publication. 

(7) The exemption generally will be 
effective 70 days after publication in 
the FEDERAL REGISTER, unless stayed. 
If the notice of exemption contains 
false or misleading information, the 
exemption is void ab initio and the 
Board shall summarily reject the ex-
emption notice. 

(8) Where significant environmental 
issues have been raised or discovered 
during the environmental review proc-
ess, the Board shall issue, on or before 
the effective date of the exemption, a 
final decision allowing the exemption 
to become effective and imposing ap-
propriate mitigating conditions or tak-
ing other appropriate action such as se-
lecting the ‘‘no build’’ alternative. 

(9) Where there has been full environ-
mental review and no significant envi-
ronmental issues have been raised or 
discovered, the Board, through the Di-
rector of the Office of Proceedings, 
shall issue, on or before the effective 
date of the exemption, a final decision 
consisting of a Finding of No Signifi-
cant Impact (FONSI) to show that the 
environmental record has been consid-
ered (see 49 CFR 1105.10(g)). 

(10) The Board, on its own motion or 
at the request of a party to the case, 
will stay the effective date of indi-
vidual notices of exemption when an 
informed decision on environmental 
issues cannot be made prior to the date 
that the exemption authority would 
otherwise become effective. Stays will 
be granted initially for a period of 60 
days to permit resolution of environ-
mental issues and issuance of a final 
decision. The Board expects that this 
60-day period will usually be sufficient 
for these purposes unless preparation 
of an EIS is required. If, however, envi-
ronmental issues remain unresolved 
upon expiration of this 60-day period, 
the Board, upon its own motion, or at 
the request of a party to the case, will 
extend the stay, as necessary to permit 
completion of environmental review 
and issuance of a final decision. The 
Board’s order will specify the duration 
of each extension of the initial stay pe-
riod. In cases requiring the preparation 
of an EIS, the Board will extend the 
stay for a period sufficient to permit 
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compliance with the procedural guide-
lines established by the Board’s envi-
ronmental regulations. 

(d) Third-Party Consultants. An envi-
ronmental and historic report required 
under 49 CFR 1105.7 and 1105.8 will not 
be required where a petitioner engages 
a third-party consultant who is ap-
proved by SEA and acts under SEA’s 
direction and supervision in preparing 
the EA or EIS. In such a case, the 
third-party consultant must act on be-
half of the Board, working under SEA’s 
direction to collect the environmental 
information that is needed and to com-
pile it into a draft EA or EIS, which is 
prepared under SEA’s direction and 
then submitted to SEA for its final re-
view and approval. See 49 CFR 
1105.10(d). 

[61 FR 29974, June 13, 1996, as amended at 64 
FR 53268, Oct. 1, 1999] 

Subpart E—Exempt Transactions 
Under 49 U.S.C. 10902 for 
Class III Rail Carriers 

SOURCE: 61 FR 32355, June 24, 1996, unless 
otherwise noted. 

§ 1150.41 Scope of exemption. 
Except as indicated in paragraphs (a) 

through (d) of this section, this exemp-
tion applies to acquisitions or oper-
ations by Class III rail carriers under 
section 10902. This exemption also in-
cludes: 

(a) Acquisition by a Class III rail car-
rier of rail property that would be op-
erated by a third party; 

(b) Operation by a Class III carrier of 
rail property acquired by a third party; 

(c) A change in operators on such a 
line; and 

(d) Acquisition of incidental trackage 
rights. Incidental trackage rights in-
clude the grant of trackage rights by 
the seller, or the acquisition of track-
age rights to operate over the line of a 
third party, that occurs at the time of 
the purchase. 

§ 1150.42 Procedures and relevant 
dates for small line acquisitions. 

(a) This exemption applies to the ac-
quisition of rail lines with projected 
annual revenues which, together with 
the acquiring carrier’s projected an-

nual revenue, do not exceed the annual 
revenue of a Class III railroad. To qual-
ify for this exemption, the Class III rail 
carrier applicant must file a verified 
notice providing details about the 
transaction, and a brief caption sum-
mary, conforming to the format in 
§ 1150.44, for publication in the FEDERAL 
REGISTER. In addition to the written 
submission, the notice and summary 
must be submitted on a 3.5-inch disk-
ette formatted for WordPerfect 5.1. 

(b) The exemption will be effective 30 
days after the notice is filed. The 
Board, through the Director of the Of-
fice of Proceedings, will publish a no-
tice in the FEDERAL REGISTER within 16 
days of the filing. A change in opera-
tors must follow the provisions at 
§ 1150.44, and notice must be given to 
shippers. 

(c) If the notice contains false or mis-
leading information, the exemption is 
void ab initio. A petition to revoke 
under 49 U.S.C. 10502(d) does not auto-
matically stay the exemption. Stay pe-
titions must be filed at least 7 days be-
fore the exemption becomes effective. 

(d) Applicant must preserve intact all 
sites and structures more than 50 years 
old until compliance with the require-
ments of section 106 of the National 
Historic Preservation Act, 16 U.S.C. 
470f, is achieved. 

(e) If the projected annual revenue of 
the rail lines to be acquired or oper-
ated, together with the acquiring car-
rier’s projected annual revenue, ex-
ceeds $5 million, the applicant must, at 
least 60 days before the exemption be-
comes effective, post a notice of appli-
cant’s intent to undertake the pro-
posed transaction at the workplace of 
the employees on the affected line(s) 
and serve a copy of the notice on the 
national offices of the labor unions 
with employees on the affected line(s), 
setting forth the types and numbers of 
jobs expected to be available, the terms 
of employment and principles of em-
ployee selection, and the lines that are 
to be transferred, and certify to the 
Board that it has done so. 

[61 FR 32355, June 24, 1996, as amended at 62 
FR 47584, Sept. 10, 1997; 71 FR 62213, Oct. 24, 
2006] 
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