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exceeds this limit in his/her first serv-
ice year may be reappointed for 1 addi-
tional year. An expert or consultant 
who exceeds the limit during any sub-
sequent service year may not be re-
appointed thereafter. 

(ii) Option 2—Cumulative earnings. 
Each expert or consultant will have a 
lifetime limit of twice the maximum 
annual rate payable under the 
annualized basic pay limitations of sec-
tion 304.105. The agency may adjust 
this limit to reflect statutory increases 
in basic pay rates. The agency may re-
appoint an expert or consultant until 
his/her total earnings from expert or 
consultant employment with the agen-
cy reach the lifetime maximum, as de-
termined by using the applicable max-
imum salary rate. At that point, the 
employment must be terminated. 

(3) OPM may authorize reappoint-
ment of an expert or consultant as an 
exception to the limits in the section 
when necessitated by unforeseen and 
unusual circumstances. 

§ 304.104 Determining rate of pay. 

(a) The rate of basic pay for experts 
and consultants is set by administra-
tive action. The head of an agency, or 
his or her designee, must determine the 
appropriate rate of basic pay on an 
hourly or daily basis, subject to the 
limitations described in section 304.105. 

(b) The head of an agency, or his or 
her designee, shall consider the fol-
lowing factors in setting the initial 
rate of basic pay for an expert or con-
sultant: 

(1) The level and difficulty of the 
work to be performed; 

(2) The qualifications of the expert or 
consultant; 

(3) The pay rates of comparable indi-
viduals performing similar work in 
Federal or non-Federal sectors; and 

(4) The availability of qualified can-
didates. 

(c) An expert or consultant appointed 
under 5 U.S.C. 3109 may be employed 
without pay, provided the individual 
agrees in advance in writing to waive 
any claim for compensation for those 
services. 

§ 304.105 Daily and biweekly basic pay 
limitations. 

(a) Unless specifically authorized by 
an appropriation or other statute, 
agencies subject to chapter 51 and sub-
chapter III of chapter 53 of title 5, 
United States Code, may not pay for 
any 1 day an aggregate amount of pay 
(including basic pay, locality pay under 
subpart F of part 531 of this chapter, 
and premium pay under subpart A of 
part 550 of this chapter) that exceeds 
the daily equivalent of the highest rate 
payable under 5 U.S.C. 5332—that is, 
the daily rate for GS–15, step 10, under 
the General Schedule (excluding local-
ity pay or any other additional pay). 
The daily rate is computed by dividing 
the annual GS–15, step 10, rate by 2,087 
hours to find the hourly rate of pay and 
by multiplying the hourly rate of pay 
by 8 hours. 

(b) Unless specifically authorized by 
an appropriation or other statute, an 
expert or consultant shall not be paid 
for any biweekly pay period an aggre-
gate amount of pay (including basic 
pay, locality pay under subpart F of 
part 531 of this chapter, and premium 
pay under subpart A of part 550 of this 
chapter) in excess of the biweekly rate 
of pay for GS–15, step 10, under the 
General Schedule (excluding locality 
pay or any other additional pay). The 
biweekly rate is computed by dividing 
the annual GS–15, step 10, rate by 2,087 
hours to find the hourly rate of pay and 
by multiplying the hourly rate of pay 
by 80 hours. 

§ 304.106 Pay and leave administra-
tion. 

(a) The employing agency has the au-
thority to adjust the pay of experts and 
consultants after initial appointment 
and to establish appropriate policies 
governing the amount and timing of 
any such adjustments, subject to the 
limitations of § 304.105. In addition to 
the factors listed in § 304.104(b), the 
agency may consider factors such as 
job performance, contributions to 
agency mission, and the general pay in-
creases granted to other Federal em-
ployees. Experts and consultants are 
not entitled to receive automatic ad-
justments in their rates of basic pay at 
the time of general pay increases under 

VerDate Mar<15>2010 10:35 Mar 13, 2012 Jkt 226008 PO 00000 Frm 00165 Fmt 8010 Sfmt 8010 Y:\SGML\226008.XXX 226008w
re

ie
r-

av
ile

s 
on

 D
S

K
7S

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



156 

5 CFR Ch. I (1–1–12 Edition) § 304.107 

5 U.S.C. 5303 unless specifically pro-
vided for in the official appointing doc-
ument. In the absence of such auto-
matic entitlement, any pay adjust-
ments are at the agency’s discretion. 

(b) Experts and consultants paid on a 
daily rate basis are not entitled to 
overtime pay under section 5542 of title 
5, United States Code. Otherwise, ex-
perts and consultants qualify for pre-
mium pay under subchapter V of chap-
ter 55 of title 5, United States Code, if 
they meet the applicable eligibility re-
quirements (including the requirement 
that an employee have a regularly 
scheduled tour of duty, where applica-
ble). 

(c) Experts and consultants may be 
entitled to overtime pay under the Fair 
Labor Standards Act if they are non-
exempt under OPM regulations imple-
menting that Act for Federal employ-
ees. (See 5 CFR part 551). 

(d) An expert or consultant may be 
paid for service on an intermittent 
basis in more than one expert or con-
sultant position, provided the pay is 
not received for the same period of 
time (5 U.S.C. 5533(d)(1)). 

(e) Experts and consultants are sub-
ject to the provisions of 5 U.S.C. 8344 
and 8468 on reduction of basic pay by 
the amount of annuity received. 

(f) Experts and consultants are sub-
ject to the provisions of 5 U.S.C. 5532 
on reduction of retired military pay. 

(g) Experts and consultants with a 
regularly scheduled tour of duty (i.e., 
not intermittent) are entitled to sick 
and annual leave in accordance with 
chapter 63 of title 5, United States 
Code, and to pay for any holiday occur-
ring on a workday on which they per-
form no work, provided that workday 
is part of the basic workweek. Those 
employed on an intermittent basis do 
not earn leave and are not entitled to 
paid holidays. 

§ 304.107 Reports. 
As required by 5 U.S.C. 3109(e), each 

agency shall report to the Office of 
Personnel Management on an annual 
basis: 

(a) The number of days the agency 
employed each paid expert or consult-
ant; and 

(b) The total amount the agency paid 
each expert or consultant so employed. 

(Do not include payments for travel 
and related expenses.) 

§ 304.108 Compliance. 
(a) Each agency using 5 U.S.C. 3109 

must establish and maintain a system 
of controls and oversight necessary to 
assure compliance with 5 U.S.C. 3109 
and these regulations. The system 
must include— 

(1) Appropriate training and informa-
tion procedures to ensure that officials 
and employees using the authority un-
derstand the statutory and regulatory 
requirements; and 

(2) Appropriate provision for review 
of expert and consultant appointments. 

(b) OPM will, as necessary— 
(1) Review agency employment of ex-

perts and consultants and agency con-
trols and oversight to determine com-
pliance; and 

(2) Issue instructions and guidance to 
agencies on employing experts and con-
sultants and on reporting procedures. 

PART 305 [RESERVED] 

PART 307—VETERANS RECRUITMENT 
APPOINTMENTS 

Sec. 
307.101 Purpose. 
307.102 Definitions. 
307.103 Nature of VRAs. 
307.104 Treatment of individuals serving 

under VRAs. 
307.105 Appeal rights. 

AUTHORITY: 5 U.S.C. 3301, 3302; E.O. 11521, 3 
CFR, 1970 Comp., p. 912; 38 U.S.C. 4214. 

SOURCE: 70 FR 72066, Dec. 1, 2005, unless 
otherwise noted. 

§ 307.101 Purpose. 
This part implements 38 U.S.C. 4214 

and Executive Order 11521, which au-
thorizes agencies to appoint qualified 
covered veterans to positions in the 
competitive service under Veterans Re-
cruitment Appointments (VRAs) with-
out regard to the competitive exam-
ining system. 

§ 307.102 Definitions. 
For purposes of this part— 
Agency, as defined in 38 U.S.C. 4211(5), 

means any agency of the Federal Gov-
ernment or the District of Columbia, 
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