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(c) A department or agency head 
(other than the Secretary of Defense) 
may determine, pursuant to section 
1413(a) of Public Law 108–136, as amend-
ed by section 853 of Public Law 110–181, 
that a shortage of highly qualified can-
didates exists for certain Federal ac-
quisition positions (covered under sec-
tion 433(g)(1)(A) of title 41, United 
States Code). To make such a deter-
mination, the deciding agency official 
must use the supporting evidence pre-
scribed in 5 CFR 337.204(b)(1)–(8) and 
must maintain a file of the supporting 
evidence for documentation and report-
ing purposes. 

[69 FR 33275, June 15, 2004, as amended at 70 
FR 44847, Aug. 4, 2005; 74 FR 61263, Nov. 24, 
2009] 

§ 337.205 Critical hiring needs. 
(a) OPM will determine when there is 

a critical hiring need for particular oc-
cupations, grades (or equivalent) and/or 
geographic locations. OPM may decide 
independently that such a need exists 
or may make this decision in response 
to a written request from an agency. 

(b) An agency when requesting di-
rect-hire authority under this section, 
or OPM when deciding on its own, 
must: 

(1) Identify the position(s) that must 
be filled; 

(2) Describe the event or cir-
cumstance that has created the need to 
fill the position(s); 

(3) Specify the duration for which the 
critical need is expected to exist; and 

(4) Include supporting evidence that 
demonstrates why the use of other hir-
ing authorities is impracticable or in-
effective. 

§ 337.206 Terminations, modifications, 
extensions, and reporting. 

(a) Termination and modification. On a 
periodic basis, for each direct-hire au-
thority, OPM will review agency use of 
the authority to ensure proper admin-
istration and to determine if continued 
use of the authority is supportable. 
OPM will terminate or modify a direct- 
hire authority if it determines that 
there is no longer a severe shortage of 
candidates or a critical hiring need. 
Likewise, when an agency finds there 
are adequate numbers of qualified can-
didates for positions previously filled 

under direct-hire authorities, based on 
severe shortage of candidates, the 
agency is required to report this 
change of events to OPM. OPM may 
also terminate an agency’s authority 
when the agency has used an authority 
improperly. 

(b) Extension. OPM may extend di-
rect-hire authority if OPM determines, 
based on relevant, recent, and support-
able data, that there is or will continue 
to be a severe shortage of candidates or 
a critical hiring need for particular po-
sitions as of the date the authority is 
due to expire. In their requests for ex-
tensions of direct-hire authorities, 
agencies must include an update of the 
supporting evidence that demonstrated 
the need for the original authority. 

(c) Reporting requirement. On a peri-
odic basis, OPM may request informa-
tion from agencies regarding their use 
of these direct-hire authorities. The re-
quested information may include num-
bers of positions, title, series, and 
grade of positions advertised under the 
direct-hire authority, the number of 
qualified applicants, the specific quali-
fication criteria, and the number of ap-
plicants appointed under the authority. 

(d) No new appointments may be 
made under the provisions of section 
1413 of Public Law 108–136 after Sep-
tember 30, 2012. 

[69 FR 33275, June 15, 2004, as amended at 70 
FR 44847, Aug. 4, 2005; 74 FR 61263, Nov. 24, 
2009] 

Subpart C—Alternative Rating and 
Selection Procedures 

SOURCE: 69 FR 33276, June 15, 2004, unless 
otherwise noted. 

§ 337.301 Coverage and purpose. 

This subpart implements the cat-
egory rating and selection procedures 
at 5 U.S.C. 3319. This law authorizes 
agencies with delegated examining au-
thority under 5 U.S.C. 1104(a)(2) to de-
velop a category rating method as an 
alternative process to assess applicants 
for jobs filled through competitive ex-
amining. 

§ 337.302 Definitions. 

In this subpart: 
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(a) Category rating is synonymous 
with alternative rating as described at 
5 U.S.C. 3319, and is a process of evalu-
ating qualified eligibles by quality cat-
egories rather than by assigning indi-
vidual numeric scores. The agency as-
sesses candidates against job-related 
criteria and then places them into two 
or more pre-defined categories. 

(b) Quality categories are groupings of 
individuals with similar levels of job- 
related competencies or similar levels 
of knowledge, skills, and abilities. 

§ 337.303 Agency responsibilities. 
To use a category rating procedure, 

agencies must: 
(a) Establish a system for evaluating 

applicants that provides for two or 
more quality categories; 

(b) Define each quality category 
through job analysis conducted in ac-
cordance with the ‘‘Uniform Guidelines 
on Employee Selection Procedures’’ at 29 
CFR part 1607 and part 300 of this chap-
ter. Each category must have a clear 
definition that distinguishes it from 
other categories; 

(c) Describe each quality category in 
the job announcement and apply the 
provisions of part 330, subparts B, F, 
and G of this chapter; 

(d) Place applicants into categories 
based upon their job-related com-
petencies or their knowledge, skills, 
and abilities; and 

(e) Establish documentation and 
record keeping procedures for recon-
struction purposes. 

§ 337.304 Veterans’ preference. 
In this subpart: 
(a) Veterans’ preference must be ap-

plied as prescribed in 5 U.S.C. 3319(b) 
and (c)(2); 

(b) Veterans’ preference points as 
prescribed in section 337.101 of this part 
are not applied in category rating; and 

(c) Sections 3319(b) and 3319(c)(2) of 
title 5, U.S.C. constitute veterans’ pref-
erence requirements for purposes of 5 
U.S.C. 2302(b)(11)(A) and (B). 

[71 FR 3409, Jan. 23, 2006] 

§ 337.305 Reporting requirements. 
Any agency that uses category rating 

must forward to OPM a copy of the an-
nual report that it must submit to 
Congress pursuant to 5 U.S.C. 3319(d). 

Agencies must send their annual re-
ports to the Speaker of the House and 
the President of the Senate. The report 
must include the following informa-
tion: 

(a) The number of employees hired 
under the system; 

(b) The impact that system has had 
on the hiring of veterans and minori-
ties, including those who are American 
Indian or Alaska Natives, Asian, Black 
or African American, and native Ha-
waiian or other Pacific Islanders; and 

(c) The way managers were trained in 
the administration of category rating. 

PART 338—QUALIFICATION 
REQUIREMENTS (GENERAL) 

Subpart A—Citizenship Requirements 

Sec. 
338.101 Citizenship. 

Subpart B [Reserved] 

Subpart C—Consideration for Appointment 

338.301 Competitive service appointment. 

Subparts D–E [Reserved] 

Subpart F—Age Requirements 

338.601 Prohibition of maximum-age re-
quirements. 

AUTHORITY: 5 U.S.C. 3301, 3302, 3304; E.O. 
10577, 3 CFR, 1954–1958 comp., p. 218. 

Subpart A—Citizenship 
Requirements 

§ 338.101 Citizenship. 

(a) A person may be admitted to com-
petitive examination only if he is a cit-
izen of or owes permanent allegiance to 
the United States. 

(b) A person may be given an ap-
pointment in the competitive service 
only if he or she is a citizen of or owes 
permanent allegiance to the United 
States. However, a noncitizen may be 
given an appointment in rare cases 
under § 316.601 of this chapter, unless 
the appointment is prohibited by stat-
ute. 

(c) Paragraph (b) of this section ap-
plies to reinstatement and transfer as 
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