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(2) To derive a daily rate, multiply 
the hourly rate by the number of daily 
hours of service required by the admin-
istrative appeals judge’s basic daily 
tour of duty. 

(3) To derive a weekly or biweekly 
rate, multiply the hourly rate by 40 or 
80, as the case may be. 

§ 534.605 Conversion. 

On the first day of the first pay pe-
riod beginning on or after December 11, 
2001, agencies must convert the rate of 
basic pay of an administrative appeals 
judge to the lowest rate of basic pay 
provided by § 534.603(a) of this subpart 
that equals or exceeds the rate of basic 
pay the administrative appeals judge 
received immediately before that date. 
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Sec. 
535.101 Purpose. 
535.102 Definitions. 
535.103 Authority. 
535.104 Requests for and granting critical 

position pay authority. 
535.105 Setting and adjusting rates of basic 

pay. 
535.106 Treatment as rate of basic pay. 
535.107 Annual reporting requirements. 

AUTHORITY: 5 U.S.C. 5377; E.O. 13415, 71 FR 
70641. 

SOURCE: 73 FR 50181, Aug. 26, 2008, unless 
otherwise noted. 

§ 535.101 Purpose. 

The purpose of this part is to provide 
a regulatory framework for the critical 
position pay authority authorized by 5 
U.S.C. 5377. The Office of Personnel 
Management (OPM), in consultation 
with the Office of Management and 
Budget (OMB), may grant authority to 
the head of an agency to fix the rate of 
basic pay for one or more positions 
under this part. 

§ 535.102 Definitions. 

Agency has the meaning given that 
term in 5 U.S.C. 5102. 

Critical position means a position for 
which OPM has granted authority to 
the head of an agency to exercise the 
pay-setting authority provided in 5 
U.S.C. 5377. 

Critical position pay authority means 
the authority that may be granted to 
the head of an agency by OPM under 5 
U.S.C. 5377 to set the rate of basic pay 
for a given critical position under the 
provisions of that section. 

Critical position pay rate means the 
specific rate of pay established by the 
head of an agency for an employee in a 
critical position based upon the exer-
cise of the critical position pay author-
ity. A critical position pay rate is a 
rate of basic pay to the extent provided 
in § 535.106. 

Employee means an employee (as de-
fined in 5 U.S.C. 2105) in or under an 
agency. 

Head of an agency means the agency 
head or an official who has been dele-
gated the authority to act for the agen-
cy head in the matter concerned. 

§ 535.103 Authority. 
(a) Subject to a grant of authority 

from OPM in consultation with OMB 
and all other requirements in this part, 
the head of an agency may fix the rate 
of basic pay for a critical position at a 
rate not less than the rate of basic pay 
that would otherwise be payable for 
the position, but not greater than— 

(1) The rate payable for level II of the 
Executive Schedule (unless paragraph 
(a)(2) or (a)(3) of this section applies); 

(2) The rate payable for level I of the 
Executive Schedule in exceptional cir-
cumstances based on information and 
data that justify a rate higher than the 
rate payable for level II of the Execu-
tive Schedule; or 

(3) A rate in excess of the rate for 
level I of the Executive Schedule that 
is established in rare circumstances 
with the written approval of the Presi-
dent. 

(b) The head of an agency may exer-
cise his or her critical position pay au-
thority only— 

(1) When such a position requires ex-
pertise of an extremely high level in a 
scientific, technical, professional, or 
administrative field and is critical to 
the agency’s successful accomplish-
ment of an important mission; and 

(2) To the extent necessary to recruit 
or retain an individual exceptionally 
well-qualified for the critical position. 

(c) If critical position pay authority 
is granted for a position, the head of an 
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