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5361-56366 and must be read together
with those sections of law. Under 5
U.S.C. 5362, an employee under a cov-
ered pay system who is placed in a
lower grade (e.g., as a result of a reduc-
tion in force or when his or her posi-
tion is reduced in grade as a result of a
reclassification) is entitled to retain
the grade held immediately before the
reduction for a period of 2 years under
the circumstances prescribed in this
part. Under 5 U.S.C. 5363, an employee
whose rate of basic pay otherwise
would be reduced as a result of a man-
agement action is entitled to retain his
or her rate of basic pay under the cir-
cumstances prescribed in this part.

§536.102 Coverage.

(a) Subject to the exclusions in para-
graphs (b) through (e) of this section,
this part covers any employee who, at
the time this part is applied—

(1) Is in a covered pay system; or

(2) Is moving to a position under a
covered pay system from a position not
under a covered pay system, as long as
the individual was an employee as de-
fined in 5 CFR 536.103 while serving in
the position in a noncovered pay sys-
tem.

(b) An agency may not provide grade
or pay retention under this part to an
employee who—

(1) Is reduced in grade or pay for per-
sonal cause or at the employee’s re-
quest;

(2) Was employed on a temporary or
term basis immediately before the ac-
tion causing the reduction in grade or
pay;

(3) Does not satisfactorily complete
the probationary period prescribed by 5
U.S.C. 3321(a)(2), and, as a result, is re-
moved from a supervisory or manage-
rial position;

(4) Is entitled to receive a saved rate
of basic pay under 5 U.S.C. 3594(c) and
5 CFR 359.705 because of removal from
the Senior Executive Service and
placement in a civil service position
(other than a Senior Executive Service
position) under 5 U.S.C. 3594(b)(2);

(5) Moves from an Executive Sched-
ule position paid under 5 U.S.C. chapter
53, subchapter II, or a position whose
rate of pay is fixed by law at a rate
equal to a rate for the Executive
Schedule;

§536.103

(6) Moves between positions not
under a covered pay system or from a
position under a covered pay system to
a position not under a covered pay sys-
tem;

(7) Moves to a nonappropriated fund
position as described in 5 U.S.C. 2105(c)
(except a position occupied by a pre-
vailing rate employee);

(8) Moves from a nonappropriated
fund position as described in 5 U.S.C.
2105(c) (except a position occupied by a
prevailing rate employee) to a position
in a covered pay system, unless covered
by §536.302(a); or

(9) Is reduced in pay upon termi-
nation of a critical position pay au-
thority under 5 CFR part 535.

(c) An agency may not provide grade
or pay retention under this part based
on the grade or rate of basic pay held
by the employee during a temporary
promotion or temporary reassignment.
However, a temporary promotion or
temporary reassignment does not af-
fect an employee’s preexisting entitle-
ment to grade or pay retention.

(d) An agency may not provide grade
retention under subpart B of this part
to an employee who moves from a posi-
tion not under a covered pay system to
a position under a covered pay system.

(e) An employee loses eligibility for
or entitlement to grade or pay reten-
tion under the conditions specified in
§§536.207, 536.208, and 536.308.

[70 FR 31305, May 31, 2005, as amended at 73
FR 50183, Aug. 26, 2008]

§536.103 Definitions.

For the purpose of this part:

Authorized agency official means the
head of the agency or an official who is
authorized to act for the head of the
agency in the matter concerned.

Comparison rate means—

(1) For the purpose of comparing
grades that are under different covered
pay systems under §536.106 and after
applying any applicable geographic
conversion under §536.105(b) for posi-
tions with different official worksites—

(i) The highest rate of basic pay that
applies to the fourth step of the grade
for a position covered by the General
Schedule; and

(ii) The highest rate of basic pay that
applies to the second step of the grade
of a position under a regular prevailing
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