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the exclusive representative and to the
agency a written decision, explaining
the specific reasons for the decision, at
the earliest practicable date. The deci-
sion will include an order, as provided
in paragraphs (b) and (c) of this sec-
tion, but, with the exception of an
order to bargain, such order will not
include remedies that could be ob-
tained in an unfair labor practice pro-
ceeding under 5 U.S.C. 7118(a)(7).

(b) Cases involving proposals. If the
Authority finds that the duty to bar-
gain extends to the proposal, or any
severable part of the proposal, then the
Authority will order the agency to bar-
gain on request concerning the pro-
posal. If the Authority finds that the
duty to bargain does not extend to the
proposal, then the Authority will dis-
miss the petition for review. If the Au-
thority finds that the proposal is
bargainable only at the election of the
agency, then the Authority will so
state. If the Authority resolves a nego-
tiability dispute by finding that a pro-
posal is within the duty to bargain, but
there are unresolved bargaining obliga-
tion dispute claims, then the Authority
will order the agency to bargain on re-
quest in the event its bargaining obli-
gation claims are resolved in a manner
that requires bargaining.

(c) Cases involving provisions. If the
Authority finds that a provision, or
any severable part thereof, is not con-
trary to law, rule or regulation, or is
bargainable at the election of the agen-
cy, the Authority will direct the agen-
cy to rescind its disapproval of such
provision in whole or in part as appro-
priate. If the Authority finds that a
provision is contrary to law, rule, or
regulation, the Authority will dismiss
the petition for review as to that provi-
sion.

§2424.41 Compliance.

The exclusive representative may re-
port to the appropriate Regional Direc-
tor an agency’s failure to comply with
an order, issued in accordance with
§2424.40, that the agency must upon re-
quest (or as otherwise agreed to by the
parties) bargain concerning the pro-
posal or that the agency must rescind
its disapproval of a provision. The ex-
clusive representative must report
such failure within a reasonable period
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of time following expiration of the 60-
day period under 5 U.S.C. 7123(a), which
begins on the date of issuance of the
Authority order. If, on referral from
the Regional Director, the Authority
finds such a failure to comply with its
order, the Authority will take what-
ever action it deems necessary to se-
cure compliance with its order, includ-
ing enforcement under 5 U.S.C. 7123(b).

§8 2424.42-2424.49 [Reserved]

Subpart F—Ciriteria for Deter-
mining Compelling Need for
Agency Rules and Regula-
tions

§2424.50 Illustrative criteria.

A compelling need exists for an agen-
cy rule or regulation concerning any
condition of employment when the
agency demonstrates that the rule or
regulation meets one or more of the
following illustrative criteria:

(a) The rule or regulation is essen-
tial, as distinguished from helpful or
desirable, to the accomplishment of
the mission or the execution of func-
tions of the agency or primary national
subdivision in a manner that is con-
sistent with the requirements of an ef-
fective and efficient government.

(b) The rule or regulation is nec-
essary to ensure the maintenance of
basic merit principles.

(c) The rule or regulation imple-
ments a mandate to the agency or pri-
mary national subdivision under law or
other outside authority, which imple-
mentation is essentially nondis-
cretionary in nature.

§§ 2424.51-2424.59 [Reserved]

PART 2425—REVIEW OF
ARBITRATION AWARDS
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§2425.1 Applicability of this part.

This part is applicable to all arbitra-
tion cases in which exceptions are filed
with the Authority, pursuant to 5
U.S.C. 7122, on or after October 1, 2010.

§2425.2 Exceptions—who may file;
time limits for filing, including de-
termining date of service of arbitra-
tion award for the purpose of calcu-
lating time limits; procedural and
other requirements for filing.

(a) Who may file. Either party to arbi-
tration under the provisions of chapter
71 of title 5 of the United States Code
may file an exception to an arbitrator’s
award rendered pursuant to the arbi-
tration.

(b) Timeliness requirements—general.
The time limit for filing an exception
to an arbitration award is thirty (30)
days after the date of service of the
award. This thirty (30)-day time limit
may not be extended or waived. In
computing the thirty (30)-day period,
the first day counted is the day after,
not the day of, service of the arbitra-
tion award. Example: If an award is
served on May 1, then May 2 is counted
as day 1, and May 31 is day 30; an ex-
ception filed on May 31 would be time-
ly, and an exception filed on June 1
would be untimely. In order to deter-
mine the date of service of the award,
see the rules set forth in subsection (c)
of this section, and for additional rules
regarding computing the filing date,
see b CFR 2429.21 and 2429.22.

(c) Methods of service of arbitration
award,; determining date of service of arbi-
tration award for purposes of calculating
time limits for exceptions. If the parties
have reached an agreement as to what
is an appropriate method(s) of service
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of the arbitration award, then that
agreement—whether expressed in a col-
lective bargaining agreement or other-
wise—is controlling for purposes of cal-
culating the time limit for filing excep-
tions. If the parties have not reached
such an agreement, then the arbitrator
may use any commonly used method—
including, but not limited to, elec-
tronic mail (hereinafter ‘‘e-mail’’), fac-
simile transmission (hereinafter
“fax’’), regular mail, commercial deliv-
ery, or personal delivery—and the arbi-
trator’s selected method is controlling
for purposes of calculating the time
limit for filing exceptions. The fol-
lowing rules apply to determine the
date of service for purposes of calcu-
lating the time limits for filing excep-
tions, and assume that the method(s)
of service discussed are either con-
sistent with the parties’ agreement or
chosen by the arbitrator absent such
an agreement:

(1) If the award is served by regular
mail, then the date of service is the
postmark date or, if there is no legible
postmark, then the date of the award;
for awards served by regular mail, the
excepting party will receive an addi-
tional five days for filing the excep-
tions under 5 CFR 2429.22.

(2) If the award is served by commer-
cial delivery, then the date of service is
the date on which the award was depos-
ited with the commercial delivery serv-
ice or, if that date is not indicated,
then the date of the award; for awards
served by commercial delivery, the ex-
cepting party will receive an additional
five days for filing the exceptions
under 5 CFR 2429.22.

(3) If the award is served by e-mail or
fax, then the date of service is the date
of transmission, and the excepting
party will not receive an additional
five days for filing the exceptions.

(4) If the award is served by personal
delivery, then the date of personal de-
livery is the date of service, and the ex-
cepting party will not receive an addi-
tional five days for filing the excep-
tions.

(6) If the award is served by more
than one method, then the first method
of service is controlling when deter-
mining the date of service for purposes
of calculating the time limits for filing
exceptions. However, if the award is
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served by e-mail, fax, or personal deliv-
ery on one day, and by mail or com-
mercial delivery on the same day, the
excepting party will not receive an ad-
ditional five days for filing the excep-
tions, even if the award was post-
marked or deposited with the commer-
cial delivery service before the e-mail
or fax was transmitted.

(d) Procedural and other requirements
for filing. Exceptions must comply with
the requirements set forth in 5 CFR
2429.24 (Place and method of filing; ac-
knowledgment), 2429.25 (Number of cop-
ies and paper size), 2429.27 (Service;
statement of service), and 2429.29 (Con-
tent of filings).

§2425.3 Oppositions—who may file;
time limits for filing; procedural
and other requirements for filing.

(a) Who may file. A party to arbitra-
tion under the provisions of chapter 71
of title 5 of the United States Code
may file an opposition to an exception
that has been filed under §2425.2 of this
part.

(b) Timeliness requirements. Any oppo-
sition must be filed within thirty (30)
days after the date the exception is
served on the opposing party. For addi-
tional rules regarding computing the
filing date, see 5 CFR 2425.8, 2429.21 and
2429.22.

(c) Procedural requirements. Opposi-
tions must comply with the require-
ments set forth in 5 CFR 2429.24 (Place
and method of filing; acknowledg-
ment), 2429.25 (Number of copies and
paper size), 2429.27 (Service; statement
of service), and 2429.29 (Content of fil-
ings).

§2425.4 Content and format of excep-
tions.

(a) What is required. An exception
must be dated, self-contained, and set
forth in full:

(1) A statement of the grounds on
which review is requested, as discussed
in §2425.6 of this part;

(2) Arguments in support of the stat-
ed grounds, including specific ref-
erences to the record, citations of au-
thorities, and any other relevant docu-
mentation;

(3) Legible copies of any documents
referenced in the arguments discussed
in subsection (a)(2) of this section, if

§2425.5

those documents are not readily avail-
able to the Authority (for example, in-
ternal agency regulations or provisions
of collective bargaining agreements);

(4) Arguments in support of any re-
quest for an expedited, abbreviated de-
cision within the meaning of §2425.7 of
this part;

(5) A legible copy of the award of the
arbitrator; and

(6) The arbitrator’s name, mailing
address, and, if available and author-
ized for use by the arbitrator, the arbi-
trator’s e-mail address or facsimile
number.

(b) What is not required. Exceptions
are not required to include copies of
documents that are readily accessible
to the Authority, such as Authority de-
cisions, decisions of Federal courts,
current provisions of the United States
Code, and current provisions of the
Code of Federal Regulations.

(c) What is prohibited. Consistent with
5 CFR 2429.5, an exception may not rely
on any evidence, factual assertions, ar-
guments (including affirmative de-
fenses), requested remedies, or chal-
lenges to an awarded remedy that
could have been, but were not, pre-
sented to the arbitrator.

(d) Format. The exception may be
filed on an optional form provided by
the Authority, or in any other format
that is consistent with subsections (a)
and (c) of this section. A party’s failure
to use, or properly fill out, an Author-
ity-provided form will not, by itself,
provide a basis for dismissing an excep-
tion.

§2425.5 Content and format of opposi-
tion.

If a party chooses to file an opposi-
tion, then the party should address any
assertions from the exceptions that the
opposing party disputes, including any
assertions that any evidence, factual
assertions, arguments (including af-
firmative defenses), requested rem-
edies, or challenges to an awarded rem-
edy were raised before the arbitrator. If
the excepting party has requested an
expedited, abbreviated decision under
§2425.7 of this part, then the party fil-
ing the opposition should state wheth-
er it supports or opposes such a deci-
sion and provide supporting arguments.
The party filing the opposition must
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provide copies of any documents upon
which it relies unless those documents
are readily accessible to the Authority
(as discussed in §2425.4(b) of this part)
or were provided with the exceptions.
The opposition may be filed on an op-
tional form provided by the Authority,
or in any other format that is con-
sistent with this section. A party’s fail-
ure to use, or properly fill out, an Au-
thority-provided form will not, by
itself, provide a basis for dismissing an
opposition.

§2425.6 Grounds for review; potential
dismissal or denial for failure to
raise or support grounds.

(a) The Authority will review an ar-
bitrator’s award to which an exception
has been filed to determine whether
the award is deficient—

(1) Because it is contrary to any law,
rule or regulation; or

(2) On other grounds similar to those
applied by Federal courts in private
sector labor-management relations.

(b) If a party argues that an award is
deficient on private-sector grounds
under paragraph (a)(2) of this section,
then the excepting party must explain
how, under standards set forth in the
decisional law of the Authority or Fed-
eral courts:

(1) The arbitrator:

(i) Exceeded his or her authority; or

(ii) Was biased; or

(iii) Denied the excepting party a fair
hearing; or

(2) The award:

(1) Fails to draw its essence from the

parties’ collective bargaining agree-
ment; or

(ii) Is based on a nonfact; or

(iii) Is incomplete, ambiguous, or

contradictory as to make implementa-
tion of the award impossible; or

(iv) Is contrary to public policy; or

(v) Is deficient on the basis of a pri-
vate-sector ground not listed in para-
graphs (b)(1)(i) through (b)(2)(iv) of this
section.

(c) If a party argues that the award is
deficient on a private-sector ground
raised under paragraph (b)(2)(v) of this
section, the party must provide suffi-
cient citation to legal authority that
establishes the grounds upon which the
party filed its exceptions.

5 CFR Ch. XIV (1-1-12 Edition)

(d) The Authority does not have ju-
risdiction over an award relating to:

(1) An action based on unacceptable
performance covered under 5 U.S.C.
4303;

(2) A removal, suspension for more
than fourteen (14) days, reduction in
grade, reduction in pay, or furlough of
thirty (30) days or less covered under 5
U.S.C. 7512; or

(3) Matters similar to those covered
under 5 U.S.C. 4303 and 5 U.S.C. 7512
which arise under other personnel sys-
tems.

(e) An exception may be subject to
dismissal or denial if:

(1) The excepting party fails to raise
and support a ground as required in
paragraphs (a) through (c) of this sec-
tion, or otherwise fails to demonstrate
a legally recognized basis for setting
aside the award; or

(2) The exception concerns an award
described in paragraph (d) of this sec-
tion.

§2425.7 Requests for expedited, abbre-
viated decisions in certain arbitra-
tion matters that do not involve un-
fair labor practices.

Where an arbitration matter before
the Authority does not involve allega-
tions of unfair labor practices under 5
U.S.C. 7116, and the excepting party
wishes to receive an expedited Author-
ity decision, the excepting party may
request that the Authority issue a de-
cision that resolves the parties’ argu-
ments without a full explanation of the
background, arbitration award, parties’
arguments, and analysis of those argu-
ments. In determining whether such an
abbreviated decision is appropriate, the
Authority will consider all of the cir-
cumstances of the case, including, but
not limited to: whether any opposition
filed under §2425.3 of this part objects
to issuance of such a decision and, if
so, the reasons for such an objection;
and the case’s complexity, potential for
precedential value, and similarity to
other, fully detailed decisions involv-
ing the same or similar issues. Even
absent a request, the Authority may
issue expedited, abbreviated decisions
in appropriate cases.
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§2425.8 Collaboration and Alternative
Dispute Resolution Program.

The parties may request assistance
from the Collaboration and Alternative
Dispute Resolution Program (CADR) to
attempt to resolve the dispute before
or after an opposition is filed. Upon re-
quest, and as agreed to by the parties,
CADR representatives will attempt to
assist the parties to resolve these dis-
putes. If the parties have agreed to
CADR assistance, and the time for fil-
ing an opposition has not expired, then
the Authority will toll the time limit
for filing an opposition until the CADR
process is completed. Parties seeking
information or assistance under this
part may call or write the CADR Office
at 1400 K Street, NW., Washington, DC
20424. A brief summary of CADR activi-
ties is available on the Internet at
http://www.flra.gov.

§2425.9 Means of clarifying records or
disputes.

When required to clarify a record or
when it would otherwise aid in disposi-
tion of the matter, the Authority, or
its designated representative, may, as
appropriate:

(a) Direct the parties to provide spe-
cific documentary evidence, including
the arbitration record as discussed in 5
CFR 2429.3;

(b) Direct the parties to respond to
requests for further information;

(c) Meet with parties, either in per-
son or via telephone or other electronic
communications systems, to attempt
to clarify the dispute or matters in the
record;

(d) Direct the parties to provide oral
argument; or

(e) Take any other appropriate ac-
tion.

§2425.10

The Authority shall issue its decision
and order taking such action and mak-
ing such recommendations concerning
the award as it considers necessary,
consistent with applicable laws, rules,
or regulations.

Authority decision.

§2426.1

PART 2426—NATIONAL CONSULTA-
TION RIGHTS AND CONSULTA-
TION RIGHTS ON GOVERNMENT-
WIDE RULES OR REGULATIONS

Subpart A—National Consultation Rights

Sec.

2426.1 Requesting; granting; criteria.

2426.2 Requests; petition and procedures for
determination of eligibility for national
consultation rights.

2426.3 Obligation to consult.

Subpart B—Consultation Rights on
Government-wide Rules or Regulations

2426.11 Requesting; granting; criteria.

2426.12 Requests; petition and procedures
for determination of eligibility for con-
sultation rights on Government-wide
rules or regulations.

2426.13 Obligation to consult.

AUTHORITY: 5 U.S.C. 7134.

SOURCE: 45 FR 3513, Jan. 17, 1980, unless
otherwise noted.

Subpart A—National Consultation
Rights

§2426.1 Requesting; granting; criteria.

(a) An agency shall accord national
consultation rights to a labor organiza-
tion that:

(1) Requests national consultation
rights at the agency level; and

(2) Holds exclusive recognition for ei-
ther:

(i) Ten percent (10%) or more of the
total number of civilian personnel em-
ployed by the agency and the non-ap-
propriated fund Federal instrumental-
ities under its jurisdiction, excluding
foreign nationals; or

(ii) 3,500 or more employees of the
agency.

(b) An agency’s primary national
subdivision which has authority to for-
mulate conditions of employment shall
accord national consultation rights to
a labor organization that:

(1) Requests national consultation
rights at the primary national subdivi-
sion level; and

(2) Holds exclusive recognition for ei-
ther:

(i) Ten percent (10%) or more of the
total number of civilian personnel em-
ployed by the primary national sub-
division and the non-appropriated fund
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