
1022 

5 CFR Ch. XCVII (1–1–12 Edition) § 9701.604 

Indefinite suspension means the place-
ment of an employee in a temporary 
status without duties and pay pending 
investigation, inquiry, or further De-
partment action. An indefinite suspen-
sion continues for an indeterminate pe-
riod of time and usually ends with ei-
ther the employee returning to duty or 
the completion of any subsequent ad-
ministrative action. 

Initial service period (ISP) means the 1 
to 2 years employees must serve after 
selection (on or after the date this sub-
part becomes applicable, as determined 
under § 9701.102(b)) for a designated 
DHS position in the competitive serv-
ice for the purpose of providing an em-
ployee the opportunity to demonstrate 
competencies in a specific occupation. 

Mandatory removal offense (MRO) 
means an offense that the Secretary 
determines, in his or her sole, exclu-
sive, and unreviewable discretion, has a 
direct and substantial adverse impact 
on the Department’s homeland secu-
rity mission. 

Mandatory Removal Panel (MRP) 
means the three-person panel com-
posed of officials appointed by the Sec-
retary for fixed terms to decide appeals 
of removals based on a mandatory re-
moval offense. 

Pay means the rate of basic pay fixed 
by law or administrative action for the 
position held by an employee before 
any deductions and exclusive of addi-
tional pay of any kind. For the purpose 
of this subpart, pay does not include lo-
cality-based comparability payments 
under 5 U.S.C. 5304, locality or special 
rate supplements under subpart C of 
this part, or other similar payments. 

Probationary period has the meaning 
given that term in 5 CFR 315.801. 

Removal means the involuntary sepa-
ration of an employee from the Depart-
ment. 

Similar positions means positions in 
which the duties performed are similar 
in nature and character and require 
substantially the same or similar 
qualifications, so that the incumbent 
could be moved from one position to 
another without significant training or 
undue interruption to the work. 

Suspension means the temporary 
placement of an employee, for discipli-
nary reasons, in a nonduty/nonpay sta-
tus. 

Trial period has the meaning given 
that term in 5 CFR 316.304. 

§ 9701.604 Coverage. 
(a) Actions covered. This subpart cov-

ers furloughs of 30 days or less, suspen-
sions, demotions, reductions in pay (in-
cluding reductions in pay within a 
band), and removals. 

(b) Actions excluded. This subpart 
does not cover— 

(1) Any adverse action taken against 
an employee during a probationary, 
trial, or initial service period, except 
for an adverse action taken against a 
preference eligible employee in the 
competitive service who has completed 
the first year of an initial service pe-
riod; 

(2) The demotion of a supervisor or 
manager under 5 U.S.C. 3321; 

(3) An action that terminates a tem-
porary or term promotion and returns 
the employee to the position from 
which temporarily promoted, or to a 
different position of equivalent band 
and pay, if the employee was informed 
that the promotion was to be of limited 
duration; 

(4) A reduction-in-force action under 
5 U.S.C. 3502; 

(5) An action under 5 U.S.C. 1215; 
(6) An action against an administra-

tive law judge under 5 U.S.C. 7521; 
(7) A voluntary action by an em-

ployee; 
(8) An action taken or directed by 

OPM based on suitability under 5 CFR 
part 731; 

(9) Termination of appointment on 
the expiration date specified as a basic 
condition of employment at the time 
the appointment was made; 

(10) Cancellation of a promotion to a 
position not classified prior to the pro-
motion; 

(11) Placement of an employee serv-
ing on an intermittent or seasonal 
basis in a temporary non-duty, non-pay 
status in accordance with conditions 
established at the time of appointment; 

(12) Reduction of an employee’s rate 
of basic pay from a rate that is con-
trary to law or regulation; 

(13) An action taken under a provi-
sion of statute, other than one codified 
in title 5, U.S. Code, which excludes the 
action from 5 U.S.C. chapter 75 or this 
subpart; 
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(14) A classification determination, 
including a classification determina-
tion under subpart B of this part; and 

(15) An action that entitles an em-
ployee to grade retention under 5 CFR 
part 536 and an action to terminate 
this entitlement. 

(c) Employees covered. Subject to a de-
termination by the Secretary or des-
ignee under § 9701.102(b), this subpart 
applies to DHS employees, except as 
excluded by paragraph (d) of this sec-
tion. 

(d) Employees excluded. This subpart 
does not apply to— 

(1) An employee in the competitive 
service who is serving a probationary, 
trial, or initial service period, except 
for a preference eligible employee in 
the competitive service who has com-
pleted the first year of an initial serv-
ice period; 

(2) A preference eligible employee in 
the excepted service who has not com-
pleted 1 year of current continuous 
service in the same or similar positions 
in an Executive agency or in the 
United States Postal Service or Postal 
Rate Commission; 

(3) An employee in the excepted serv-
ice (other than a preference eligible) 
who has not completed 2 years of cur-
rent continuous service in the same or 
similar positions in an Executive agen-
cy under other than a temporary ap-
pointment of 2 years or less; 

(4) A non-preference eligible em-
ployee who is serving a time-limited 
appointment (including a term ap-
pointment) of 2 years or less; 

(5) Members of the Senior Executive 
Service; 

(6) Administrative law judges; 
(7) Employees who are terminated in 

accordance with terms specified as con-
ditions of employment at the time the 
appointment was made; 

(8) Employees whose appointments 
are made by and with the advice and 
consent of the Senate; 

(9) Employees whose positions have 
been determined to be of a confiden-
tial, policy-determining, policy-mak-
ing, or policy-advocating character 
by— 

(i) The President, for a position that 
the President has excepted from the 
competitive service; 

(ii) OPM, for a position that OPM has 
excepted from the competitive service; 
or 

(iii) The President or the Secretary 
for a position excepted from the com-
petitive service by statute; 

(10) An employee whose appointment 
is made by the President; 

(11) An employee who is receiving an 
annuity from the Civil Service Retire-
ment and Disability Fund or the For-
eign Service Retirement and Disability 
Fund based on the service of such em-
ployee; 

(12) An employee who is an alien or 
non-citizen occupying a position out-
side the United States, as described in 
5 U.S.C. 5102(c)(11); 

(13) Members of the Homeland Secu-
rity Labor Relations Board or the Man-
datory Removal Panel; 

(14) Employees against whom an ad-
verse personnel action is taken or im-
posed under any statute or regulation 
other than this subpart (e.g., Transpor-
tation Security Administration em-
ployees); and 

(15) Employees appointed and serving 
under a Schedule B excepted service 
appointment subject to conversion to 
career status pursuant to Executive 
Order 11203. 

§ 9701.605 Initial service period. 

(a) DHS may establish an initial 
service period of 1 to 2 years for certain 
designated occupations in order for em-
ployees in such occupations to dem-
onstrate appropriate competencies. 
DHS will establish standard policies for 
determining the applicability and the 
length of the ISP for specific occupa-
tions. 

(b) Employees must complete an ISP 
after selection for a designated DHS 
position in the competitive service be-
fore obtaining coverage under this sub-
part. All relevant prior Federal civilian 
service (including non-appropriated 
fund service), as determined by appro-
priate standards established by DHS, 
counts toward completion of this re-
quirement. 

(c) An employee who is removed dur-
ing a probationary, trial, or initial 
service period must be removed in ac-
cordance with 5 CFR 315.804 or 315.805, 
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