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1 In the context of captive maintenance of 
marine mammals, the only marine mammals 
exempted under this section are those that 
were actually captured or otherwise in cap-
tivity before December 21, 1972. 

(1) To any marine mammal taken be-
fore December 21, 1972 1, or 

(2) To any marine mammal product if 
the marine mammal portion of such 
product consists solely of a marine 
mammal taken before such date. 

(b) The prohibitions contained in 
§ 216.12(c) (3) and (4) shall not apply to 
marine mammals or marine mammal 
products imported into the United 
States before the date on which a no-
tice is published in the FEDERAL REG-
ISTER with respect to the designation 
of the species or stock concerned as de-
pleted or endangered. 

(c) Section 216.12(b) shall not apply to 
articles imported into the United 
States before the effective date of the 
foreign law making the taking or sale, 
as the case may be, of such marine 
mammals or marine mammal products 
unlawful. 

[39 FR 1852, Jan. 15, 1974, as amended at 56 
FR 43888, Sept. 5, 1991; 59 FR 50376, Oct. 3, 
1994] 

§ 216.26 Collection of certain marine 
mammal parts without prior au-
thorization. 

Notwithstanding any other provision 
of this subpart: 

(a) Any bones, teeth or ivory of any 
dead marine mammal may be collected 
from a beach or from land within1⁄4 of a 
mile of the ocean. The term ocean in-
cludes bays and estuaries. 

(b) Notwithstanding the provisions of 
subpart D, soft parts that are sloughed, 
excreted, or discharged naturally by a 
living marine mammal in the wild may 
be collected or imported for bona fide 
scientific research and enhancement, 
provided that collection does not in-
volve the taking of a living marine 
mammal in the wild. 

(c) Any marine mammal part col-
lected under paragraph (a) of this sec-
tion or any marine mammal part col-
lected and imported under paragraph 
(b) of this section must be registered 
and identified, and may be transferred 
or otherwise possessed, in accordance 
with § 216.22(c). In registering a marine 
mammal part collected or imported 

under paragraph (b) of this section, the 
person who collected or imported the 
part must also state the scientific re-
search or enhancement purpose for 
which the part was collected or im-
ported. 

(d) No person may purchase, sell or 
trade for commercial purposes any ma-
rine mammal part collected or im-
ported under this section. 

(e) The export of parts collected 
without prior authorization under 
paragraph (b) of this section may occur 
if consistent with the provisions at 
§ 216.37(d) under subpart D. 

[39 FR 1852, Jan. 15, 1974, as amended at 59 
FR 50376, Oct. 3, 1994; 61 FR 21933, May 10, 
1996] 

§ 216.27 Release, non-releasability, and 
disposition under special exception 
permits for rehabilitated marine 
mammals. 

(a) Release requirements. (1) Any ma-
rine mammal held for rehabilitation 
must be released within six months of 
capture or import unless the attending 
veterinarian determines that: 

(i) The marine mammal might ad-
versely affect marine mammals in the 
wild; 

(ii) Release of the marine mammal to 
the wild will not likely be successful 
given the physical condition and be-
havior of the marine mammal; or 

(iii) More time is needed to deter-
mine whether the release of the marine 
mammal to the wild will likely be suc-
cessful. Releasability must be reevalu-
ated at intervals of no less than six 
months until 24 months from capture 
or import, at which time there will be 
a rebuttable presumption that release 
into the wild is not feasible. 

(2) The custodian of the rehabilitated 
marine mammal shall provide written 
notification prior to any release into 
the wild. 

(i) Notification shall be provided to: 
(A) The NMFS Regional Director at 

least 15 days in advance of releasing 
any beached or stranded marine mam-
mal, unless advance notice is waived in 
writing by the Regional Director; or 

(B) The Office Director at least 30 
days in advance of releasing any im-
ported marine mammal. 

(ii) Notification shall include the fol-
lowing: 
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(A) A description of the marine mam-
mal, including its physical condition 
and estimated age; 

(B) The date and location of release; 
and 

(C) The method and duration of 
transport prior to release. 

(3) The Regional Director, or the Of-
fice Director as appropriate, may: 

(i) Require additional information 
prior to any release; 

(ii) Change the date or location of re-
lease, or the method or duration of 
transport prior to release; 

(iii) Impose additional conditions to 
improve the likelihood of success or to 
monitor the success of the release; or 

(iv) Require other disposition of the 
marine mammal. 

(4) All marine mammals must be re-
leased near wild populations of the 
same species, and stock if known, un-
less a waiver is granted by the Re-
gional Director or the Office Director. 

(5) All marine mammals released 
must be tagged or marked in a manner 
acceptable to the Regional Director or 
the Office Director. The tag number or 
description of the marking must be re-
ported to the Regional Director or Of-
fice Director following release. 

(b) Non-releasability and postponed de-
terminations. (1) The attending veteri-
narian shall provide the Regional Di-
rector or Office Director with a written 
report setting forth the basis of any de-
termination under paragraphs (a)(1)(i) 
through (iii) of this section. 

(2) Upon receipt of a report under 
paragraph (b)(1) of this section, the Re-
gional Director or Office Director, in 
their sole discretion, may: 

(i) Order the release of the marine 
mammal; 

(ii) Order continued rehabilitation 
for an additional 6 months; or 

(iii) Order other disposition as au-
thorized. 

(3) No later than 30 days after a ma-
rine mammal is determined 
unreleasable in accordance with para-
graphs (a)(1)(i) through (iii) of this sec-
tion, the person with authorized cus-
tody must: 

(i) Request authorization to retain or 
transfer custody of the marine mam-
mal in accordance with paragraph (c) 
of this section, or; 

(ii) Humanely euthanize the marine 
mammal or arrange any other disposi-
tion of the marine mammal authorized 
by the Regional Director or Office Di-
rector. 

(4) Notwithstanding any of the provi-
sions of this section, the Office Direc-
tor may require use of a rehabilitated 
marine mammal for any activity au-
thorized under subpart D in lieu of ani-
mals taken from the wild. 

(5) Any rehabilitated beached or 
stranded marine mammal placed on 
public display following a non-releas-
ability determination under paragraph 
(a)(1) of this section and pending dis-
position under paragraph (c) of this 
section, or any marine mammal im-
ported for medical treatment otherwise 
unavailable and placed on public dis-
play pending disposition after such 
medical treatment is concluded, must 
be held in captive maintenance con-
sistent with all requirements for public 
display. 

(c) Disposition for a special exception 
purpose. (1) Upon receipt of an author-
ization request made under paragraph 
(b)(3)(i) of this section, or release noti-
fication under (a)(2), the Office Direc-
tor may authorize the retention or 
transfer of custody of the marine mam-
mal for a special exception purpose au-
thorized under subpart D. 

(2) The Office Director will first con-
sider requests from a person authorized 
to hold the marine mammal for reha-
bilitation. The Office Director may au-
thorize such person to retain or trans-
fer custody of the marine mammal for 
scientific research, enhancement, or 
public display purposes. 

(3) The Office Director may authorize 
retention or transfer of custody of the 
marine mammal only if: 

(i) Documentation has been sub-
mitted to the Office Director that the 
person retaining the subject animal or 
the person receiving custody of the 
subject animal by transfer, hereinafter 
referred to as the recipient, complies 
with public display requirements of 16 
U.S.C. 1374(c)(2)(A) or, for purposes of 
scientific research and enhancement, 
holds an applicable permit, or an appli-
cation for such a special exception per-
mit under § 216.33 or a request for a 
major amendment under § 216.39 has 
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been submitted to the Office Director 
and has been found complete; 

(ii) The recipient agrees to hold the 
marine mammal in conformance with 
all applicable requirements and stand-
ards; and 

(iii) The recipient acknowledges that 
the marine mammal is subject to sei-
zure by the Office Director: 

(A) If, at any time pending issuance 
of the major amendment or permit, the 
Office Director determines that seizure 
is necessary in the interest of the 
health or welfare of the marine mam-
mal; 

(B) If the major amendment or per-
mit is denied; or 

(C) If the recipient is issued a notice 
of violation and assessment, or is sub-
ject to permit sanctions, in accordance 
with 15 CFR part 904. 

(4) There shall be no remuneration 
associated with any transfer, provided 
that, the transferee may reimburse the 
transferor for any and all costs associ-
ated with the rehabilitation and trans-
port of the marine mammal. 

(5) Marine mammals undergoing re-
habilitation or pending disposition 
under this section shall not be subject 
to public display, unless such activities 
are specifically authorized by the Re-
gional Director or the Office Director, 
and conducted consistent with the re-
quirements applicable to public dis-
play. Such marine mammals shall not 
be trained for performance or be in-
cluded in any aspect of a program in-
volving interaction with the public; 
and 

(6) Marine mammals undergoing re-
habilitation shall not be subject to in-
trusive research, unless such activities 
are specifically authorized by the Of-
fice Director in consultation with the 
Marine Mammal Commission and its 
Committee of Scientific Advisors on 
Marine Mammals, and are conducted 
pursuant to a scientific research per-
mit. 

(d) Reporting. In addition to the re-
port required under § 216.22(b), the per-
son authorized to hold marine mam-
mals for rehabilitation must submit re-
ports to the Regional Director or Office 
Director regarding release or other dis-
position. These reports must be pro-
vided in the form and frequency speci-

fied by the Regional Director or Office 
Director. 

[61 FR 21933, May 10, 1996] 

Subpart D—Special Exceptions 

§ 216.30 [Reserved] 

§ 216.31 Definitions. 

For the purpose of this subpart, the 
definitions set forth in 50 CFR part 217 
shall apply to all threatened and en-
dangered marine mammals, unless a 
more restrictive definition exists under 
the MMPA or part 216. 

[61 FR 21935, May 10, 1996] 

§ 216.32 Scope. 
The regulations of this subpart apply 

to: 
(a) All marine mammals and marine 

mammal parts taken or born in cap-
tivity after December 20, 1972; and 

(b) All marine mammals and marine 
mammal parts that are listed as 
threatened or endangered under the 
ESA. 

[61 FR 21935, May 10, 1996] 

§ 216.33 Permit application submis-
sion, review, and decision proce-
dures. 

(a) Application submission. Persons 
seeking a special exemption permit 
under this subpart must submit an ap-
plication to the Office Director. The 
application must be signed by the ap-
plicant, and provide in a properly for-
matted manner all information nec-
essary to process the application. Writ-
ten instructions addressing informa-
tion requirements and formatting may 
be obtained from the Office Director 
upon request. 

(b) Applications to export living marine 
mammals. For applicants seeking a spe-
cial exception permit to export living 
marine mammals, the application 
must: 

(1) Be submitted through the Conven-
tion on International Trade in Endan-
gered Fauna and Flora management 
authority of the foreign government 
or, if different, the appropriate agency 
or agencies of the foreign government 
that exercises oversight over marine 
mammals. 
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