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(7) The applicant or any party op-
posed to a permit may seek judicial re-
view of the terms and conditions of 
such permit or of a decision to deny 
such permit. Review may be obtained 
by filing a petition for review with the 
appropriate U.S. District Court as pro-
vided for by law. 

[61 FR 21935, May 10, 1996] 

§ 216.34 Issuance criteria. 

(a) For the Office Director to issue 
any permit under this subpart, the ap-
plicant must demonstrate that: 

(1) The proposed activity is humane 
and does not present any unnecessary 
risks to the health and welfare of ma-
rine mammals; 

(2) The proposed activity is con-
sistent with all restrictions set forth at 
§ 216.35 and any purpose-specific restric-
tions as appropriate set forth at 
§ 216.41, § 216.42, and § 216.43; 

(3) The proposed activity, if it in-
volves endangered or threatened ma-
rine mammals, will be conducted con-
sistent with the purposes and policies 
set forth in section 2 of the ESA; 

(4) The proposed activity by itself or 
in combination with other activities, 
will not likely have a significant ad-
verse impact on the species or stock; 

(5) Whether the applicant’s expertise, 
facilities, and resources are adequate 
to accomplish successfully the objec-
tives and activities stated in the appli-
cation; 

(6) If a live animal will be held cap-
tive or transported, the applicant’s 
qualifications, facilities, and resources 
are adequate for the proper care and 
maintenance of the marine mammal; 
and 

(7) Any requested import or export 
will not likely result in the taking of 
marine mammals or marine mammal 
parts beyond those authorized by the 
permit. 

(b) The opinions or views of scientists 
or other persons or organizations 
knowledgeable of the marine mammals 
that are the subject of the application 
or of other matters germane to the ap-
plication will be considered. 

[61 FR 21936, May 10, 1996] 

§ 216.35 Permit restrictions. 
The following restrictions shall apply 

to all permits issued under this sub-
part: 

(a) The taking, importation, export, 
or other permitted activity involving 
marine mammals and marine mammal 
parts shall comply with the regulations 
of this subpart. 

(b) The maximum period of any spe-
cial exception permit issued, or any 
major amendment granted, is five 
years from the effective date of the 
permit or major amendment. In ac-
cordance with the provisions of § 216.39, 
the period of a permit may be extended 
by a minor amendment up to 12 months 
beyond that established in the original 
permit. 

(c) Except as provided for in 
§ 216.41(c)(1)(v), marine mammals or 
marine mammal parts imported under 
the authority of a permit must be 
taken or imported in a humane man-
ner, and in compliance with the Acts 
and any applicable foreign law. Impor-
tation of marine mammals and marine 
mammal parts is subject to the provi-
sions of 50 CFR part 14. 

(d) The permit holder shall not take 
from the wild any marine mammal 
which at the time of taking is either 
unweaned or less than eight months 
old, or is a part of a mother-calf/pup 
pair, unless such take is specifically 
authorized in the conditions of the spe-
cial exception permit. Additionally, 
the permit holder shall not import any 
marine mammal that is pregnant or 
lactating at the time of taking or im-
port, or is unweaned or less than eight 
months old unless such import is spe-
cifically authorized in the conditions 
of the special exception permit. 

(e) Captive marine mammals shall 
not be released into the wild unless 
specifically authorized by the Office 
Director under a scientific research or 
enhancement permit. 

(f) The permit holder is responsible 
for all activities of any individual who 
is operating under the authority of the 
permit; 

(g) Individuals conducting activities 
authorized under the permit must pos-
sess qualifications commensurate with 
their duties and responsibilities, or 
must be under the direct supervision of 
a person with such qualifications; 

VerDate Mar<15>2010 18:45 Nov 16, 2012 Jkt 226235 PO 00000 Frm 00056 Fmt 8010 Sfmt 8010 Q:\50\50V10.TXT ofr150 PsN: PC150



45 

National Marine Fisheries Service/NOAA, Commerce § 216.37 

(h) Persons who require state or Fed-
eral licenses to conduct activities au-
thorized under the permit must be duly 
licensed when undertaking such activi-
ties; 

(i) Special exception permits are not 
transferable or assignable to any other 
person, and a permit holder may not 
require any direct or indirect com-
pensation from another person in re-
turn for requesting authorization for 
such person to conduct the taking, im-
port, or export activities authorized 
under the subject permit; 

(j) The permit holder or designated 
agent shall possess a copy of the per-
mit when engaged in a permitted activ-
ity, when the marine mammal is in 
transit incidental to such activity, and 
whenever marine mammals or marine 
mammal parts are in the possession of 
the permit holder or agent. A copy of 
the permit shall be affixed to any con-
tainer, package, enclosure, or other 
means of containment, in which the 
marine mammals or marine mammal 
parts are placed for purposes of transit, 
supervision, or care. For marine mam-
mals held captive and marine mammal 
parts in storage, a copy of the permit 
shall be kept on file in the holding or 
storage facility. 

[61 FR 21936, May 10, 1996] 

§ 216.36 Permit conditions. 

(a) Specific conditions. (1) Permits 
issued under this subpart shall contain 
specific terms and conditions deemed 
appropriate by the Office Director, in-
cluding, but not limited to: 

(i) The number and species of marine 
mammals that are authorized to be 
taken, imported, exported, or other-
wise affected; 

(ii) The manner in which marine 
mammals may be taken according to 
type of take; 

(iii) The location(s) in which the ma-
rine mammals may be taken, from 
which they may be imported, or to 
which they may be exported, as appli-
cable, and, for endangered or threat-
ened marine mammal species to be im-
ported or exported, the port of entry or 
export; 

(iv) The period during which the per-
mit is valid. 

(2) [Reserved] 

(b) Other conditions. In addition to 
the specific conditions imposed pursu-
ant to paragraph (a) of this section, the 
Office Director shall specify any other 
permit conditions deemed appropriate. 

[61 FR 21937, May 10, 1996] 

§ 216.37 Marine mammal parts. 

With respect to marine mammal 
parts acquired by take or import au-
thorized under a permit issued under 
this subpart: 

(a) Marine mammal parts are 
transferrable if: 

(1) The person transferring the part 
receives no remuneration of any kind 
for the marine mammal part; 

(2) The person receiving the marine 
mammal part is: 

(i) An employee of NMFS, the U.S. 
Fish and Wildlife Service, or any other 
governmental agency with conserva-
tion and management responsibilities, 
who receives the part in the course of 
their official duties; 

(ii) A holder of a special exception 
permit which authorizes the take, im-
port, or other activity involving the 
possession of a marine mammal part of 
the same species as the subject part; or 

(iii) In the case of marine mammal 
parts from a species that is not de-
pleted, endangered or threatened, a 
person who is authorized under section 
112(c) of the MMPA and subpart C of 
this part to take or import marine 
mammals or marine mammal parts; 

(iv) Any other person specifically au-
thorized by the Regional Director, con-
sistent with the requirements of para-
graphs (a)(1) and (a)(3) through (6) of 
this section. 

(3) The marine mammal part is trans-
ferred for the purpose of scientific re-
search, maintenance in a properly 
curated, professionally accredited sci-
entific collection, or education, pro-
vided that, for transfers for edu-
cational purposes, the recipient is a 
museum, educational institution or 
equivalent that will ensure that the 
part is available to the public as part 
of an educational program; 

(4) A unique number assigned by the 
permit holder is marked on or affixed 
to the marine mammal part or con-
tainer; 
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