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Northeast Regional Office (specific 
contact information to be provided in 
Letter of Authorization). 

§ 217.176 Applications for Letters of 
Authorization. 

(a) To incidentally take marine 
mammals pursuant to these regula-
tions, the U.S. Citizen (as defined by 
§ 216.103) conducting the activity iden-
tified in § 217.170(a) (i.e., Neptune) must 
apply for and obtain either an initial 
Letter of Authorization in accordance 
with § 217.177 or a renewal under 
§ 217.178. 

(b) [Reserved] 

§ 217.177 Letters of Authorization. 

(a) A Letter of Authorization, unless 
suspended or revoked, shall be valid for 
a period of time not to exceed the pe-
riod of validity of this subpart. 

(b) The Letter of Authorization shall 
set forth: 

(1) Permissible methods of incidental 
taking; 

(2) Means of effecting the least prac-
ticable adverse impact on the species, 
its habitat, and on the availability of 
the species for subsistence uses (i.e., 
mitigation); and 

(3) Requirements for mitigation, 
monitoring and reporting. 

(c) Issuance and renewal of the Let-
ter of Authorization shall be based on a 
determination that the total number of 
marine mammals taken by the activity 
as a whole will have no more than a 
negligible impact on the affected spe-
cies or stock of marine mammal(s). 

§ 217.178 Renewal of Letters of Author-
ization and adaptive management. 

(a) A Letter of Authorization issued 
under §§ 216.106 and 217.177 of this chap-
ter for the activity identified in 
§ 217.170(a) shall be renewed upon re-
quest by the applicant or determina-
tion by NMFS and the applicant that 
modifications are appropriate pursuant 
to the adaptive management compo-
nent of these regulations, provided 
that: 

(1) NMFS is notified that the activity 
described in the application submitted 
under § 217.176 will be undertaken and 
that there will not be a substantial 
modification to the described work, 

mitigation or monitoring undertaken 
during the upcoming 12 months; 

(2) NMFS recieves the monitoring re-
ports required under § 217.175(c)(1)–(4); 
and 

(3) NMFS determines that the miti-
gation, monitoring and reporting meas-
ures required under §§ 217.174 and 217.175 
and the Letter of Authorization issued 
under §§ 216.106 and 217.177 of this chap-
ter were undertaken and will be under-
taken during the upcoming annual pe-
riod of validity of a renewed Letter of 
Authorization. 

(b) If either a request for a renewal of 
a Letter of Authorization issued under 
§§ 216.106 and 217.178 or a determination 
by NMFS and the applicant that modi-
fications are appropriate pursuant to 
the adaptive management component 
of these regulations indicates that a 
substantial modification, as deter-
mined by NMFS, to the described work, 
mitigation or monitoring undertaken 
during the upcoming season will occur, 
NMFS will provide the public a period 
of 30 days for review and comment on 
the request. Review and comment on 
renewals of Letters of Authorization 
are restricted to: 

(1) New cited information and data 
indicating that the determinations 
made in this document are in need of 
reconsideration, and 

(2) Proposed substantive changes to 
the mitigation and monitoring require-
ments contained in these regulations 
or in the current Letter of Authoriza-
tion. 

(c) A notice of issuance or denial of a 
renewal of a Letter of Authorization 
will be published in the FEDERAL REG-
ISTER. 

(d) Adaptive Management—NMFS 
may modify or augment the existing 
mitigation or monitoring measures 
(after consulting with Neptune regard-
ing the practicability of the modifica-
tions) if doing so creates a reasonable 
likelihood of more effectively accom-
plishing the goals of mitigation and 
monitoring set forth in the preamble of 
these regulations. Below are some of 
the possible sources of new data that 
could contribute to the decision to 
modify the mitigation or monitoring 
measures: 

(1) Results from Neptune’s moni-
toring from the previous year; 
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(2) Results from general marine 
mammal and sound research; or 

(3) Any information which reveals 
that marine mammals may have been 
taken in a manner, extent or number 
not authorized by these regulations or 
subsequent LOAs. 

§ 217.179 Modifications of Letters of 
Authorization. 

(a) Except as provided in paragraph 
(b) of this section, no substantive 
modification (including withdrawal or 
suspension) to the Letter of Authoriza-
tion issued by NMFS, pursuant to 
§§ 216.106 and 217.177 of this chapter and 
subject to the provisions of this sub-
part shall be made until after notifica-
tion and an opportunity for public 
comment has been provided. For pur-
poses of this paragraph, a renewal of a 
Letter of Authorization under § 217.178, 
without modification (except for the 
period of validity), is not considered a 
substantive modification. 

(b) If the Assistant Administrator de-
termines that an emergency exists that 
poses a significant risk to the well- 
being of the species or stocks of marine 
mammals specified in § 217.172(b), a 
Letter of Authorization issued pursu-
ant to §§ 216.106 and 217.177 of this chap-
ter may be substantively modified 
without prior notification and an op-
portunity for public comment. Notifi-
cation will be published in the FED-
ERAL REGISTER within 30 days subse-
quent to the action. 

Subparts S–T [Reserved] 

Subpart U—Taking Of Marine 
Mammals Incidental To The 
Port of Anchorage Marine Ter-
minal Redevelopment Project 

§ 217.200 Specified activities and speci-
fied geographical region. 

(a) Regulations in this subpart apply 
only to the incidental taking of those 
marine mammals specified in 
§ 217.202(b) by the Port of Anchorage 
and the U.S. Department of Transpor-
tation Maritime Administration 
(MARAD), and those persons it author-
izes to engage in construction activi-
ties associated with the Port of An-
chorage Marine Terminal Redevelop-

ment Project, specifically in-water pile 
driving, at the Port of Anchorage, 
Alaska. 

(b) [Reserved] 

§ 217.201 Effective dates. 
Regulations in this subpart are effec-

tive from July 15, 2009, through July 14, 
2014. 

§ 217.202 Permissible methods of tak-
ing. 

(a) Under Letters of Authorization 
issued pursuant to § 216.106 of this chap-
ter and § 217.207, the Port of Anchorage 
and MARAD, and persons under their 
authority, may incidentally, but not 
intentionally, take marine mammals 
by harassment, within the area de-
scribed in § 217.200, provided the activ-
ity is in compliance with all terms, 
conditions, and requirements of these 
regulations and the appropriate Letter 
of Authorization. 

(b) The taking of marine mammals 
under a Letter of Authorization is lim-
ited to the incidental take, by Level B 
harassment only, of the following spe-
cies under the activities identified in 
§ 217.200(a): Cook Inlet beluga whales 
(Delphinapterus leucas), harbor seals 
(Phoca vitulina), harbor porpoises 
(Phocoena phocoena), and killer whales 
(Orcinus orca). 

(c) The taking by injury or death of 
the species listed in paragraph (b) of 
this section or the taking by Level B 
harassment, injury or death of any 
other marine mammal species is pro-
hibited and may result in the modifica-
tion, suspension, or revocation of a 
Letter of Authorization. 

§ 217.203 Prohibitions. 
Notwithstanding takings con-

templated in § 217.202(b) and authorized 
by a Letter of Authorization issued 
under § 216.106 of this chapter and 
§ 217.207, no person in connection with 
the activities described in § 217.200 may: 

(a) Take any marine mammal not 
specified in § 217.202(b); 

(b) Take any marine mammal speci-
fied in § 217.202(b) other than by inci-
dental, unintentional Level B harass-
ment; 

(c) Take a marine mammal specified 
in § 217.202(b) if such taking results in 
more than a negligible impact on the 
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