AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§453.05

The notice shall include: (1) The ad-
dress to which such submissions are to
be sent; (2) the deadline for such sub-
missions; and (3) a statement of the
type of information needed.

(b) Public hearing. (1) When the Chair-
man or four Committee members de-
cide that oral presentations are nec-
essary to enable the Committee to
make its final determinations, a public
hearing shall be held.

(2) The public hearing shall be con-
ducted by (i) the Committee or (ii) a
member of the Committee or other per-
son, designated by the Chairman or by
four members of the Committee.

(3) Notice. The Chairman shall publish
in the FEDERAL REGISTER a general no-
tice of a public hearing, stating the
time, place and nature of the public
hearing.

(4) Procedure. The public hearing
shall be open to the public and con-
ducted in an informal manner. All in-
formation relevant to the Committee’s
final determinations shall be admis-
sible, subject to the imposition of rea-
sonable time limitations on oral testi-
mony.

(5) Transcript. Public hearings will be
recorded verbatim and a transcript
thereof will be available for public in-
spection.

§453.05 Committee meetings.

(a) The committee shall meet at the
call of the Chairman or five of its
members.

(b) Five members of the Committee
or their representatives shall con-
stitute a quorum for the transaction of
any function of the Committee, except
that in no case shall any representa-
tive be considered in determining the
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existence of a quorum for the trans-
action of a Committee function which
involves a vote by the Committee on
the Committee’s final determinations.

(c) Only members of the Committee
may cast votes. In no case shall any
representative cast a vote on behalf of
a member.

(d) Committee members appointed
from the affected States shall collec-
tively have one vote. They shall deter-
mine among themselves how it will be
cast.

(e) All meetings and records of the
Committee shall be open to the public.

(f) The Chairman shall publish a no-
tice of all Committee meetings in the
FEDERAL REGISTER. The notice will or-
dinarily be published at least 15 days
prior to the meeting.

§453.06 Additional Committee powers.

(a) Secure information. Subject to the
Privacy Act, the Committee may se-
cure information directly from any
Federal agency when necessary to en-
able it to carry out its duties.

(b) Subpoenas. For the purpose of ob-
taining information necessary for the
consideration of an application for an
exemption, the Committee may issue
subpoenas for the attendance and testi-
mony of witnesses and the production
of relevant papers, books, and docu-
ments.

(c) Rules and orders. The Committee
may issue and amend such rules and
orders as are necessary to carry out its
duties.

(d) Delegate authority. The Committee
may delegate its authority under para-
graphs (a) and (b) of this section to any
member.
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PART 501—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974

Sec.

501.1 Purpose and scope.

501.2 Definitions.

501.3 Procedure for responding to requests
regarding the existence of records per-
taining to an individual.

501.4 Requests for access—times, places and
requirements for identification of indi-
viduals.

501.5 Disclosure of requested information.

501.6 Requests for correction or amendment
of a record.

501.7 Agency review of requests for amend-
ment or correction of a record.

501.8 Appeal of initial denial of a request for
amendment or correction.

501.9 Fees.

AUTHORITY: Sec. 3, Privacy Act of 1974 (6
U.S.C. 552a(f)).

SOURCE: 40 FR 49276, Oct. 21, 1975, unless
otherwise noted.

§501.1 Purpose and scope.

(a) Purpose. The purpose of these
rules is to fulfill the responsibilities of
the Marine Mammal Commission (the
“Commission’’) under section 3 of the
Privacy Act of 1974, 5 U.S.C. 552a(f) (the
“Act”) by establishing procedures
whereby an individual will be notified
if any system of records maintained by
the Commission contains a record per-
taining to him or her; by defining the
times and places at which records will
be made available and the identifica-
tion requirements which must be met
by any individual requesting access to
them; by establishing procedures for
disclosure to an individual, on request,
of any record pertaining to him or her;
and by establishing procedures for
processing, reviewing, and making a
final determination on requests of indi-
viduals to correct or amend a record
pertaining to him or her, including a
provision for administrative appeal of
initial adverse determinations on such
requests. These rules are promulgated
with particular attention to the pur-
poses and goals of the Act, and in ac-
cordance therewith provide for relative
ease of access to records pertaining to
an individual, and for maintenance by
the Commission of only those records
which are current, accurate, necessary,
relevant and complete with respect to

the purposes for which they were col-
lected.

(b) Scope. These rules apply only to
“record” contained in ‘‘systems of
records,” defined by the Act as follows:

The term ‘‘record’ means any item, collec-
tion, or grouping of information about an in-
dividual that is maintained by an agency, in-
cluding, but not limited to, his education, fi-
nancial transactions, medical history, and
criminal or employment history and that
contains his name, or the identifying num-
ber, symbol, or other identifying particular
assigned to the individual, such as a finger
or voice print or a photograph;

The term ‘‘system of records’” means of
group of any record under the control of any
agency from which information is retrieved
by the name of the individual or by some
identifying number, symbol, or other identi-
fying particular assigned to the individual.

Notices with respect to the systems
maintained by the Commission have
been published in the FEDERAL REG-
ISTER, as required by the Act. These
rules pertain only to the systems of
records disclosed in such notices, and
to any systems that may become the
subject of a notice at any time in the
future.

(¢c) Nothing in these rules shall be
construed as pertaining to requests
made under the Freedom of Informa-
tion Act, 5 U.S.C. 552.

§501.2 Definitions.

(a) As used in this part:

(1) The term Act means the Privacy
Act of 1974, 5 U.S.C. 552a.

(2) The term Commission means the
Marine Mammal Commission.

(3) The term Director means the Exec-
utive Director of the Marine Mammal
Commission.

(4) The term Privacy Officer means an
individual designated by the Director
to receive all requests regarding the
existence of records, requests for access
and requests for correction or amend-
ment; to review and make initial deter-
minations regarding all such requests;
and to provide assistance to any indi-
vidual wishing to exercise his or her
rights under the Act.

(b) Other terms shall be used in this
part in accordance with the definitions
contained in section 3 of the Privacy
Act of 1974, 5 U.S.C. b52a(a).
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§501.3 Procedure for responding to re-
quests regarding the existence of
records pertaining to an individual.

Any individual may submit a request
to be notified whether a system of
records, with respect to which the
Commission has published a notice in
the FEDERAL REGISTER, contains a
record pertaining to him or her. Re-
quests may be made in writing to the
Privacy Officer or by appearing in per-
son at the Commission offices located
at 1625 I Street, NW., Room 307, Wash-
ington, DC 20006 between the hours of
9:00 a.m. and 5:00 p.m. on any working
day. Systems of records that are the
subject of a request should be identi-
fied by reference to the system name
designated in the Notice of Systems of
Records published in the FEDERAL REG-
ISTER. In the event a system name is
not known to the individual, a general
request will suffice if it indicates rea-
sons for the belief that a record per-
taining to the named individual is
maintained by the Commission. Re-
ceipt of inquiries submitted by mail
will be acknowledged within 10 days of
receipt (excluding Saturdays, Sundays,
and legal public holidays) unless a re-
sponse can also be prepared and for-
warded to the individual within that
time.

§501.4 Requests for access—times,
places and requirements for identi-
fication of individuals.

Requests for access to a system of
records pertaining to any individual
may be made by that individual by
mail addressed to the Privacy Officer,
or by submitting a written request in
person at the Commission offices lo-
cated at 1625 I Street, NW., Room 307,
Washington, DC 20006, between the
hours of 9 a.m. and 5 p.m. on any work-
ing day. Assistance in gaining access
under this section, securing an amend-
ment or correction under §501.6, or pre-
paring an appeal under §§501.5(d) and
501.8 shall be provided by the Privacy
Officer on request directed to the Com-
mission office. An individual appearing
in person at the Commission offices
will be granted immediate access to
any records to which that individual is
entitled under the Act upon satisfac-
tory proof of identity by means of a
document bearing the individual’s pho-
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tograph or signature. For requests
made by mail, identification of the in-
dividual shall be adequate if estab-
lished by means of submitting a certifi-
cate of a notary public, or equivalent
officer empowered to administer oaths,
substantially in accord with the fol-
lowing:

City of County of
: 88 (Name of individual) who
affixed (his) (her) signature below in my
presence, came before me, a (Title), in the

aforesaid County and State, this

day of , 19, and established
(his)(her) identity to my satisfaction.
My Commission expires

The certificate shall not be required,
however, for written requests per-
taining to non-sensitive information or
to information which would be required
to be made available under the Free-
dom of Information Act. The Privacy
Officer shall determine the adequacy of
any proof of identity offered by an indi-
vidual.

[41 FR 5, Jan. 2, 1976]

§501.5 Disclosure of requested infor-
mation.

(a) Upon request and satisfactory
proof of identity, an individual appear-
ing at the Commission offices shall be
given immediate access to and permis-
sion to review any record, contained in
a system of records, pertaining to him
or her, shall be allowed to have a per-
son of his/her choosing accompany him/
her, and shall be given a copy of all or
any portion of the record. The indi-
vidual to which access is granted shall
be required to sign a written statement
authorizing the presence of the person
who accompanies him or her, and au-
thorizing discussion of his or her
record in the presence of the accom-
panying person.

(b) Requests made by mail to the Pri-
vacy Officer at the Commission offices
will be acknowledged within 10 days
from date of receipt (excluding Satur-
days, Sundays, and legal public holi-
days). This acknowledgement shall ad-
vise the individual whether access to
the record will be granted and, if access
is granted, copies of such records shall
be enclosed.

(c) If the Privacy Officer initially de-
termines to deny access to all or any
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portion of a record, notice of denial
shall be given to the individual in writ-
ing, within 30 days (excluding Satur-
days, Sundays and holidays) after ac-
knowledgement is given, and shall in-
clude the following:

(1) The precise record to which access
is being denied;

(2) The reason for denial, including a
citation to the appropriate provisions
of the Act and of these Rules;

(3) A statement that the denial may
be appealed to the Director;

(4) A statement of what steps must
be taken to perfect an appeal to the Di-
rector; and,

(5) A statement that the individual
has a right to judicial review under 5
U.S.C. bb2a(g)(1) of any final denial
issued by the Director.

(d) Administrative appeal of an ini-
tial denial, in whole or in part, of any
request for access to a record, shall be
available. An individual may appeal by
submitting to the Director a written
request for reconsideration stating
therein specific reasons for reversal
which address directly the reasons for
denial stated in the initial notice of de-
nial. If access is denied on appeal, a
final notice of denial shall be sent to
the individual within 30 days (exclud-
ing Saturdays, Sundays and holidays),
and shall state with particularity the
grounds for rejecting all reasons for re-
versal submitted by the individual. The
denial shall then be deemed final for
purposes of obtaining judicial review.

[40 FR 49276, Oct. 21, 1975, as amended at 41
FR 5, Jan. 2, 1976]

§501.6 Requests for correction or
amendment of a record.

(a) Any individual may request the
correction or amendment of a record
pertaining to him or her in writing ad-
dressed to the Privacy Officer at the
Commission offices. Verification of
identity required for such requests
shall be the same as that specified in
§501.4 of this part with respect to re-
quests for access. Records sought to be
amended must be identified with as
much specificity as is practicable
under the circumstances of the request,
and at a minimum, should refer to the
system name designated in the Notice
of System Records published in the
FEDERAL REGISTER, the type of record

§501.7

in which the information thought to be
improperly maintained or incorrect is
contained, and the precise information
that is the subject of the request (for
example, system name, description of
record, paragraph, sentence, line,
words). Assistance in identifying a
record, and in otherwise preparing a re-
quest, may be obtained by contacting
the Privacy Officer at the Commission
offices.

(b) A request should, in addition to
identifying the individual and the
record sought to be amended or cor-
rected, include:

(1) The specific wording or other in-
formation to be deleted, if any;

(2) The specific wording or other in-
formation to be inserted, if any, and
the exact place in the record at which
it is to be inserted, and,

(3) A statement of the basis for the
requested amendment or correction
(e.g. that the record is inaccurate, un-
necessary, irrelevant, untimely, or in-
complete), together with supporting
documents, if any, which substantiate
the statement.

§501.7 Agency review of requests for
amendment or correction of a
record.

(a) Where possible, each request for
amendment or correction shall be re-
viewed, and a determination on the re-
quest made, by the Privacy Officer
within 10 days of receipt (excluding
Saturdays, Sundays and holidays). Re-
quests shall be acknowledged within
that period where insufficient informa-
tion has been provided to enable action
to be taken. An acknowledgement shall
inform the individual making the re-
quest of the estimated time within
which a disposition of the request is ex-
pected to be made, and shall prescribe
such further information as may be
necessary to process the request. The
request shall be granted, or an initial
decision to deny shall be made, within
ten days of receipt of all information
specified in the acknowledgement (ex-
cluding Saturdays, Sundays and holi-
days).

(b) Within 30 days (excluding Satur-
days, Sundays and holidays) after ar-
riving at a decision on a request, the
Privacy Officer shall either:
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(1) Make the requested amendment or
correction, in whole or in part, and ad-
vise the individual in writing of such
action; or,

(2) Advise the individual in writing
that the request has been initially de-
nied, in whole or in part, stating, with
respect to those portions denied;

(i) The date of the denial;

(ii) The reasons for the denial, in-
cluding a citation to an appropriate
section of the Act and these Rules; and,

(iii) The right of the individual to
prosecute an appeal and to obtain judi-
cial review should a final denial result
from the appeal.

(c) In reviewing a request for amend-
ment or correction of a record, the Pri-
vacy Officer shall consider the fol-
lowing criteria:

(1) The sufficiency of the evidence
submitted by the individual;

(2) The factual accuracy of the infor-
mation sought to be amended or cor-
rected;

(3) The relevance and necessity of the
information sought to be amended or
corrected in terms of the purposes for
which it was collected;

(4) The timeliness and currency of
the information sought to be amended
or corrected in terms of the purposes
for which it was collected;

(5) The completeness of the informa-
tion sought to be amended or corrected
in terms of the purposes for which it
was collected;

(6) The degree of possibility that de-
nial of the request could unfairly result
in determinations adverse to the indi-
vidual;

(7) The character of the record
sought to be corrected or amended;
and,

(8) The propriety and feasibility of
complying with the specific means of
correction or amendment requested by
the individual. If an amendment or cor-
rection is otherwise permissible under
the Act and other relevant statutes, a
request shall be denied only if the indi-
vidual has failed to establish, by a pre-
ponderance of the evidence, the pro-
priety of the amendment or correction
in light of these criteria.

[40 FR 49276, Oct. 21, 1975, as amended at 41
FR 5, Jan. 2, 1976]
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§501.8 Appeal of initial denial of a re-
quest for amendment or correction.

(a) The initial denial of a request for
amendment or correction may be ap-
pealed by submitting to the Director
the following appeal papers:

(1) A copy of the original request for
amendment or correction;

(2) A copy of the initial denial; and

(3) A precise statement of the reasons

for the individual’s belief that the de-
nial is in error, referring specifically to
the criteria contained in §501.7(c)(1)
through (8).
The appeal must be signed by the indi-
vidual. While these papers normally
will constitute the entire Record on
Appeal, the Director may add addi-
tional information, from sources other
than the individual, where necessary to
facilitate a final determination. Any
such additional information added to
the record shall promptly be disclosed
to the individual to the greatest extent
possible, and an opportunity for com-
ment thereon shall be afforded prior to
the final determination. Appeals
should be submitted to the Director
within 90 days after the date of the ini-
tial denial.

(b) The Director shall issue a final
determination on appeal within thirty
days (excluding Saturdays, Sundays,
and legal public holidays) from the
date on which a completed Record on
Appeal (including any additional infor-
mation deemed necessary) is received.
Review, and final determination by the
Director, shall be based upon the cri-
teria specified in §501.7(c)(1) through
(8).

(c) If the appeal is resolved favorably
to the individual, the final determina-
tion shall specify the amendments or
corrections to be made. Copies of the
final determination shall be trans-
mitted promptly to the individual and
to the Privacy Officer. The Privacy Of-
ficer shall make the requested amend-
ment or correction and advise the indi-
vidual in writing of such action.

(d) If the appeal is denied, the final
determination shall state, with par-
ticularity, the reasons for denial, in-
cluding a citation to an appropriate
section of the Act and of these Rules.
The final determination shall be for-
warded promptly to the individual, to-
gether with a notice which shall inform
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the individual of his or her right to
submit to the Privacy Officer, for in-
clusion in the record, a concise state-
ment of grounds for disagreement with
the final determination. Receipt of any
such statement shall be acknowledged
by the Privacy Officer, and all subse-
quent and prior users of the record
shall be provided copies of the state-
ment. The notice shall also inform the
individual of his or her right, under 5
U.S.C. 552a(g)(1), to obtain judicial re-
view of the final determination.

[40 FR 49276, Oct. 21, 1975, as amended at 41
FR 5, Jan. 2, 1976]

§501.9 Fees.

A fee of $0.10 shall be charged for
each copy of each page of a record
made, by photocopy or similar process,
at the request of an individual. No fee
shall be charged for copies made at the
initiative of the Commission incident
to granting access to a record. A total
copying fee of $2.00 or less may be
waived by the Privacy Officer, but fees
for all requests made contempora-
neously by an individual shall be ag-
gregated to determine the total fee.

[41 FR 5, Jan. 2, 1976]

PART 510—IMPLEMENTATION OF
THE FEDERAL ADVISORY COM-
MITTEE ACT

Sec.
510.1
510.2
510.3
510.4
510.5
510.6
510.7
510.8

Purpose.

Scope.

Definitions.

Calling of meetings.
Notice of meetings.
Public participation.
Closed meetings.
Minutes.

510.9 TUniform pay guidelines.

AUTHORITY: Sec. 8(a), Federal Advisory
Committee Act, 5 U.S.C. App. L.

SOURCE: 41 FR 3306, Jan. 22, 1976, unless
otherwise noted.

§510.1 Purpose.

The regulations prescribed in this
part set forth the administrative guide-
lines and management controls for ad-
visory committees reporting to the Ma-
rine Mammal Commission. These regu-
lations are authorized by section 8(a) of
the Federal Advisory Committee Act, 5

§510.4

U.S.C. appendix I. Guidelines and con-
trols are prescribed for calling of meet-
ings, notice of meetings, public partici-
pation, closing of meetings, keeping of
minutes, and compensation of com-
mittee members, their staff and con-
sultants.

§510.2 Scope.

These regulations shall apply to the
operation of advisory committees re-
porting to the agency.

§510.3 Definitions.

For the purposes of this part,

(a) The term Act means the Federal
Advisory Committee Act, 5 U.S.C. ap-
pendix I;

(b) The term Chairperson means each
person selected to chair an advisory
committee established by the Commis-
sion;

(c) The term Commission means the
Marine Mammal Commission, estab-
lished by 16 U.S.C. 1401(a);

(d) The term committee means any ad-
visory committee reporting to the
Commission; and

(e) The term Designee means the
agency official designated by the
Chairman of the Commission (1) to per-
form those functions specified by sec-
tions 10(e) and (f) of the Act, and (2) to
perform such other responsibilities as
are required by the Act and applicable
regulations to be performed by the
‘“‘agency head.”

§510.4 Calling of meetings.

(a) No committee shall hold any
meeting except with the advance ap-
proval of the Designee. Requests for ap-
proval may be made, and approval to
hold meetings may be given orally or
in writing, but if approval is given
orally, the fact that approval has been
given shall be stated in the public no-
tice published pursuant to §510.5 of
these regulations.

(b) An agenda shall be submitted to,
and must be approved by, the Designee
in advance of each committee meeting,
and that meeting shall be conducted in
accordance with the approved agenda.
The agenda shall list all matters to be
considered at the meeting, and shall in-
dicate when any part of the meeting
will be closed to the public on the au-
thority of exemptions contained in the
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Freedom of Information Act, 5 U.S.C.
552(b).

[41 FR 3306, Jan. 22, 1976; 41 FR 4020, Jan. 28,
1976]

§510.5 Notice of meetings.

(a) Notice of each committee meeting
shall be timely published in the FED-
ERAL REGISTER. Publication shall be
considered timely if made at least 15
days before the date of the meeting, ex-
cept that shorter notice may be pro-
vided in emergency situations.

(b) The notice shall state the time,
place, schedule and purposes of the
committee meeting, and shall include,
whenever it is available, a summary of
the agenda. The notice shall indicate
the approximate times at which any
portion of the meeting will be closed to
the public and shall include an expla-
nation for the closing of any portion of
the meeting pursuant to §510.7.

§510.6 Public participation.

(a) All committee meetings, or por-
tions of meetings, that are open to the
public shall be held at a reasonable
time and at a place that is reasonably
accessible to the public. A meeting
room shall be selected which, within
the bounds of the resources and facili-
ties available, affords space to accom-
modate all members of the public who
reasonably could be expected to attend.

(b) Any member of the public shall be
permitted to file a written statement
with the committee, either by person-
ally delivering a copy to the Chair-
person, or by submitting the statement
by mail to the Marine Mammal Com-
mission Offices at the address indi-
cated in the notice of meeting. Such
statements should be received at least
one week in advance of the scheduled
meeting at which they are expected to
be considered by the committee.

(c) Opportunities will ordinarily be
afforded to interested persons to speak
to agenda items during that portion of
the open meeting during which that
item is to be considered by the com-
mittee, subject to such reasonable time
limits as the committee may establish,
and consideration of the extent to
which the committee has received the
benefit of comments by interested per-
sons, the complexity and the impor-
tance of the subject, the time con-
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straints under which the meeting is to
be conducted, the number of persons
who wish to speak during the meeting,
and the extent to which the statement
provides the committee with informa-
tion which has not previously been
available and is relevant to its decision
or other action on that subject. Inter-
ested persons may be required to serve
reasonable notice of their intentions to
speak so that the committee may as-
sess whether procedures and scheduling
for the meeting can be adjusted to ac-
commodate large numbers of partici-
pants.

§510.7 Closed meetings.

(a) Whenever the committee seeks to
have all or a portion of a meeting
closed to the public on the basis of an
exemption provided in 5 U.S.C. 552(b),
the Chairperson shall notify the Des-
ignee at least 30 days before the sched-
uled date of the meeting. The notifica-
tion shall be in writing and shall speci-
fy all the reasons for closing any part
of the meeting.

(b) If, after consultation with the
General Counsel of the Commission,
the Designee finds the request to be
warranted and in accordance with the
policy of the Act, the request shall be
granted. The determination of the Des-
ignee to grant any such request shall
be in writing and shall state the spe-
cific reasons for closing all or a part of
the meeting. Copies of the determina-
tion shall be made available to the pub-
lic upon request.

§510.8 Minutes.

Detailed minutes shall be kept of
each portion of each committee meet-
ing. The minutes shall include: the
time and place of the meeting; a list of
the committee members and staff in
attendance; a complete summary of
matters discussed and conclusions
reached; copies of all reports received,
issued, or approved by the committee;
a description of the extent to which the
meeting was open to the public; and a
description of public participation, in-
cluding a list of members of the public
who presented oral or written state-
ments and an estimate of the number
of members of the public who attended
the open sessions. The Chairperson
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shall certify to the accuracy of the
minutes.

§510.9 Uniform pay guidelines.

(a) Compensation of members and
staff of, and consultants to the Com-
mittee of Scientific Advisors on Marine
Mammals is fixed in accordance with 16
U.S.C. 1401(e), 1403(b), and 1406.

(b) Compensation for members and
staff of, and consultants to all advisory
committees reporting to the Commis-
sion except the Committee of Sci-
entific Advisors on Marine Mammals
shall be fixed in accordance with guide-
lines established by the Director of the
Office of Management and Budget pur-
suant to section 7(d) of the Act, b5
U.S.C. appendix I.

PART 520—PUBLIC AVAILABILITY
OF AGENCY MATERIALS

Sec.
520.1
520.2
520.3
520.4
520.5
520.6
520.7

AUTHORITY: 5 U.S.C. 552.

SOURCE: 41 FR 3307, Jan. 22, 1976, unless
otherwise noted.

§520.1 Purpose.

These regulations implement the pro-
visions of the ‘“‘Freedom of Information
Act,” 5 U.S.C. 552. They establish pro-
cedures under which the public may in-
spect and obtain copies of nonexempt
material maintained by the Commis-
sion, provide for administrative appeal
of initial determinations to deny re-
quests for material, and prescribe uni-
form fees to be charged by the Commis-
sion to recover direct search and dupli-
cation costs.

Purpose.

Scope.

Definitions.

Availability of materials.
Administrative appeal.
Extensions of time.

Fees.

§520.2 Scope.

(a) These regulations shall apply to
all final opinions, including concurring
and dissenting opinions, as well as or-
ders, made by the Commission in the
adjudication of cases; to all statements
of policy and interpretations which
have been adopted by the Commission
and are not published in the FEDERAL
REGISTER; to the Commission’s admin-

§520.2

istrative staff manuals and instruc-
tions to staff that affect a member of
the public; and to any other Commis-
sion records reasonably described and
requested by a person in accordance
with these regulations—except to the
extent that such material is exempt in
accordance with paragraph (b) of this
section.

(b) Requests for inspection and copies
shall not be granted with respect to
materials that are:

(1)(i) Specifically authorized under
criteria established by an Executive
Order to be kept secret in the interest
of national defense or foreign policy,
and

(ii) Are in fact properly classified
pursuant to such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Specifically exempted from disclo-
sure by statute;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memorandums or letters which would
not be available by law to a party
other than an agency in litigation with
the Commission;

(6) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Investigatory records compiled for
law enforcement purposes, but only to
the extent that the production of such
records would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;
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(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

§520.3 Definitions.

As used in these regulations:

(a) The term Commission means the
Marine Mammal Commission;

(b) The term Director means the Exec-
utive Director of the Marine Mammal
Commission;

(c) The term exempt materials means
those materials described in §520.2(b);

(d) The term non-exempt materials re-
fers to all materials described in
§520.2(a), but not included in §520.2(b);
and

(e) The term General Counsel means
the General Counsel of the Marine
Mammal Commission.

§520.4 Availability of materials.

(a) All non-exempt materials shall be
available for inspection during normal
business hours at the Commission of-
fices, 1626 I Street, NW., Room 307,
Washington, DC. Space shall be made
available at that location for the use of
any person who is granted permission
to inspect such materials.

(b) Requests to inspect, and obtain
copies of, any material maintained by
the Commission may be made in person
at the Commission offices, or sub-
mitted in writing to the Executive Di-
rector, Marine Mammal Commission,
1625 I St., NW., Room 307, Washington,
DC 20006. Each request should include a
reasonable description of the material
being sought, and should contain suffi-
cient detail to facilitate retrieval of
the material without undue delay. The
Commission staff shall assist to the ex-
tent practicable in identifying mate-
rial that is imprecisely described by
the person requesting such material.

(c) An initial determination whether,
and to what extent, to grant each re-
quest shall be made by the General
Counsel or his delegate within 10 days
(excepting Saturdays, Sundays, and
legal public holidays) after receipt of
that request. The person making the
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request shall be notified immediately
of the determination made. In making
such determinations, it shall first be
considered whether the material re-
quested is of a type described in
§520.2(a); if it is, the request shall be
granted unless the material is exempt-
ed by §520.2(b). If the material re-
quested is not of a type described in
§520.2(a), or is the subject of one or
more exemptions, the request shall be
denied.

(d) If a determination is made to
grant a request, the relevant material
shall promptly be made available for
inspection at the Commission offices.
Copies of the material disclosed shall
be furnished within a reasonable time
after payment of the fee specified in
§520.7. Copies of less than 10 pages of
material requested in person ordinarily
will be furnished immediately fol-
lowing the determination to grant the
request and payment of the fee. Larger
numbers of copies may be furnished at
the earliest convenience of the Com-
mission staff, but must be furnished
within a reasonable time following
payment of the fee.

(e) Whenever required to prevent a
clearly unwarranted invasion of per-
sonal privacy, the General Counsel or
his delegate shall determine that iden-
tifying details shall be deleted from an
opinion, statement of policy, interpre-
tation, or staff manual or instruction
to which access is granted or of which
copies are furnished. Where portions of
the requested material are exempt
under §520.2(b), and are reasonably seg-
regable from the remainder of the ma-
terial, those portions shall be excised
from the material disclosed. Whenever
details are deleted or portions are
excised and not disclosed, the notifica-
tion shall include the information
specified in §520.4(f).

(f) If a determination is made to deny
a request, the notification shall include
a statement of the reasons for such ac-
tion, shall set forth the name and posi-
tion of the person responsible for the
denial, and shall advise the requester
of the right, and the procedures re-
quired under §520.5, to appeal the de-
nial to the Director.
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§520.5 Administrative appeal.

(a) An appeal to the Director of any
denial, in whole or in part, of a request
for access to and copies of material
may be made by submission of a writ-
ten request for reconsideration. Such
requests must state specific reasons for
reconsideration that address directly
the grounds upon which the denial was
based. Requests should be addressed to
the Director at the Commission offices.

(b) The Director shall make a deter-
mination with respect to any appeal
within 20 days (excepting Saturdays,
Sundays, and legal public holidays)
after receipt of the request for recon-
sideration. The person making such a
request shall immediately be notified
by mail of the determination.

(c) If the initial denial is reversed by
the Director, any material with which
the reversal is concerned shall be made
available for inspection, and copies
shall be furnished, in accordance with
§520.4(d).

(d) If the denial is upheld, in whole or
in part, the Director shall include in
the notification a statement of the re-
quester’s right of judicial review under
5 U.S.C. 552(a)(4), and the names and
positions of the persons responsible for
the denial.

§520.6 Extensions of time.

(a) Whenever unusual circumstances
exist, as set forth in §520.6(b), the
times within which determinations
must be made by the General Counsel
on requests for access (10 working
days), and by the Director on requests
for reconsideration (20 working days),
may be extended by written notice to
the requester. The notice shall set
forth the reasons for such extension,
and the date on which a determination
is expected to be made. The maximum
extension of time allowed under this
section shall be 10 working days, but
shall be utilized only to the extent rea-
sonably necessary to the proper proc-
essing of the particular request.

(b) As used in this section, ‘‘unusual
circumstances’ shall mean:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the Commission offices;

(2) The need to search for, collect,
and appropriately examine a volumi-

§530.1

nous amount of separate and distinct
records which are the subject of a sin-
gle request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject-matter interest
therein.

§520.7 Fees.

(a) The following standard charges
for document search and duplication,
based on the direct costs of such serv-
ices, must be paid before access to, or
copies of material will be granted
under these regulations:

(1) Search: $4.00 per person-hour for
clerical time; $8.00 per person-hour for
professional or supervisory time;

(2) Duplication: $0.10 per page of
photocopied material.

(b) The Commission shall furnish
without charge, or at a reduced charge,
copies of any material disclosed pursu-
ant to these regulations, whenever the
General Counsel or the Director deter-
mines that waiver or reduction of the
fee is in the public interest because fur-
nishing the information can be consid-
ered as primarily benefiting the gen-
eral public.

[41 FR 3307, Jan. 22, 1976; 41 FR 4020, Jan. 28,
1976]

PART 530—COMPLIANCE WITH THE
NATIONAL ENVIRONMENTAL
POLICY ACT

Sec.

530.1 Purpose.

530.2 Ensuring that environmental docu-
ments are actually considered in agency
decision-making.

530.3 Typical classes of action.

530.4 Environmental information.

AUTHORITY: National Environmental Pol-
icy Act, Pub. L. 91-190; 42 U.S.C. 4321 et seq.

SOURCE: 44 FR 52837, Sept. 11, 1979, unless
otherwise noted.

§530.1 Purpose.

The purpose of this part is to estab-
lish procedures which supplement the
National Environmental Policy Act
(NEPA) regulations and provide for the
implementation of those provisions
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identified in §1507.3(b) of the regula-
tions which are applicable to the ac-
tivities of the Commission in light of
its statutory functions and responsibil-
ities.

§530.2 Ensuring that environmental
documents are actually considered
in agency decision-making.

Section 1505.1 of the NEPA regula-
tions contains requirements to ensure
adequate consideration of environ-
mental documents in agency decision-
making. To implement these require-
ments, Commission officials shall:

(a) Consider all relevant environ-
mental documents in evaluating pro-
posals for agency actions;

(b) Ensure that all relevant environ-
mental documents, comments, and re-
sponses accompany the proposal
through existing agency review proc-
esses;

(c) Consider only those alternatives
encompassed by the range of alter-
natives discussed in the relevant envi-
ronmental documents when evaluating
any proposal for action by the Commis-
sion which is likely to significantly af-
fect the quality of the human environ-
ment; and

(d) Where an environmental impact
statement (EIS) has been prepared,
consider the specific alternatives ana-
lyzed in the EIS when evaluating the
proposal which is the subject of the
EIS. All Commission officials directly
involved in developing, evaluating,
and/or reaching decisions on proposed
actions shall consider relevant environ-
mental documents and comply with the
applicable provisions of the NEPA
process.

§530.3 Typical classes of action.

Section 1507.3(b)(2), in conjunction
with §1508.4, requires agencies to iden-
tify typical classes of action that war-
rant similar treatment under NEPA
with respect to the preparation of
EIS’s or environmental assessments.
As a general matter, the Commission’s
activities do not include actions for
which EIS’s or environmental assess-
ments are required. Its activities in-
volve:

(a) Consultation with and rec-
ommendations to other Federal agen-
cies for actions relating to marine
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mammal protection and conservation
for which an EIS or environmental as-
sessment is either not required by the
NEPA regulations or for which an EIS
or environmental assessment is pre-
pared by another Federal agency; and

(b) Research contracts relating to
policy issues, biological-ecological data
needed to make sound management de-
cisions, and better methods for col-
lecting and analyzing data. These ac-
tivities are not, by themselves, major
Federal actions significantly affecting
the quality of the human environment
and the Commission’s activities are
therefore categorically excluded from
the requirement to prepare an EIS or
environmental assessment except for
proposals for legislation which are ini-
tiated by the Commission, for which
the Commission shall develop environ-
mental assessments or EIS’s, as appro-
priate, in accordance with the NEPA
regulations. The Commission shall
independently determine whether an
EIS or an environmental assessment is
required where:

(1) A proposal for agency action is
not covered by one of the typical class-
es of action above; or

(2) For actions which are covered, the
presence of extraordinary cir-
cumstances indicates that some other
level of environmental review may be
appropriate.

§530.4 Environmental information.

Interested persons may contact the
Office of the General Counsel for infor-
mation regarding the Commission’s
compliance with NEPA.

PART 540—INFORMATION
SECURITY

Sec.

540.1 Policy.
540.2 Program.
540.3 Procedures.

AUTHORITY: Executive Order 12356.

§540.1 Policy.

It is the policy of the Marine Mam-
mal Commission to act in accordance
with Executive Order 12356 in matters
relating to national security informa-
tion.

[44 FR 55381, Sept. 26, 1979]
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§540.2 Program.

The Executive Director is designated
as the Commission’s official respon-
sible for implementation and oversight
of information security programs and
procedures. He acts as the recipient of
questions, suggestions, and complaints
regarding all elements of this program,
and is solely responsible for changes to
it and for insuring that it is at all
times consistent with Executive Order
12356. The Executive Director also
serves as the Commission’s official
contact for requests for declassifica-
tion of materials submitted under the
provisions of Executive Order 12356, re-
gardless of the point of origin of such
requests. He is responsible for assuring
that requests submitted under the
Freedom of Information Act are han-
dled in accordance with that Act and
that declassification requests sub-
mitted under the provisions of Execu-
tive Order 12356 are acted upon within
60 days of receipt.

[44 FR 55381, Sept. 26, 1979]

§540.3 Procedures.

(a) Mandatory declassification review.
All requests for mandatory review
shall be handled by the Executive Di-
rector or his designee. Under no cir-
cumstances shall the Exective Director
refuse to confirm the existence or non-
existence of a document requested
under the Freedom of Information Act
or the mandatory review provisions of
Executive Order 12356, unless the fact
of its existence or non-existence would
itself be classified under Executive
Order 12356. Requests for declassifica-
tion shall be acted upon promptly pro-
viding that the request reasonably de-
scribes the information which is the
subject of the request for declassifica-
tion. In light of the fact that the Com-
mission does not have original classi-
fication authority and national secu-
rity information in its custody has
been classified by another Federal
agency, the Executive Director will
refer all requests for national security
information in its custody to the Fed-
eral agency that classified it or, if the
agency that classified it has either
ceased to exist or transferred the infor-
mation in conjunction with a transfer
of functions, to the appropriate federal

§540.3

agency exercising original classifica-
tion authority with respect to the
same subject, for review and disposi-
tion in accordance with Executive
Order 12356 and that agency’s regula-
tions and guidelines.

(b) Ezxceptional cases. When an em-
ployee or contractor of the Commission
originates information that is believed
to require classification, the Executive
Director shall ensure that it is pro-
tected in accordance with Executive
Order 12356 and shall promptly trans-
mit it under appropriate safeguards to
the agency with appropriate subject
matter jurisdiction and classification
authority for review and action in ac-
cordance with the Order and that agen-
cy’s regulations and guidelines.

(¢) Derivative classification. Derivative
classification markings shall be ap-
plied to information that is in sub-
stance the same as information that is
already classified, in accordance with
Executive Order 12356, Section 2-1, un-
less it is determined through inquiries
made to the originators of the classi-
fied information or other appropriate
persons that the paraphrasing, restat-
ing, or summarizing of the classified
information obviates the need for its
classification, in which case the infor-
mation shall be issued as unclassified
or shall be marked appropriately. After
verifying the current level of classi-
fication so far as practicable, paper
copies of such derivatively classified
information shall be marked so as to
indicate:

(1) The source of the original classi-
fication;

(2) The identity of the Commission
employee originating the derivatively
classified document;

(3) The dates or events for declas-
sification or review for declassification
indicated on the classified source ma-
terial; and

(4) Any additional authorized mark-
ings appearing on the source material.

(d) Handling. All classified documents
shall be delivered to the Executive Di-
rector or his designee immediately
upon receipt. All potential recipients
of such documents shall be advised of
the names of such designees and up-
dated information as necessary. In the
event that the Executive Director or
his designee is not available to receive
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such documents, they shall be turned
over to the Administrative Officer and
secured, unopened, in the combination
safe located in the Commission offices
until the Executive Director or his des-
ignee 1is available. Under no cir-
cumstances shall classified materials
that cannot be delivered to the Execu-
tive Director or his designee be stored
other than in the designated safe.

(e) Reproduction. Reproduction of
classified material shall take place
only in accordance with Executive
Order 12356, its implementing direc-
tives, and any limitations imposed by
the originator. Should copies be made,
they are subject to the same controls
as the original document. Records
showing the number and distribution of
copies shall be maintained, where re-
quired by the Executive Order, by the
Administrative Officer and the log
stored with the original documents.
These measures shall not restrict re-
production for the purposes of manda-
tory review.

(f) Storage. All classified documents
shall be stored in the combination safe
located in the Commission’s offices.
The combination shall be changed as
required by ISOO Directive No. 1, dated
June 23, 1982. The combination shall be
known only to the Executive Director
and his designees with the appropriate
security clearance.

(g) Employee education. All employees
who have been granted a security
clearance and who have occasion to
handle classified materials shall be ad-
vised of handling, reproduction, and
storage procedures and shall be re-
quired to review Executive Order 12356
and appropriate ISOO directives. This
shall be effected by a memorandum to
all affected employees at the time
these procedures are implemented. New
employees will be instructed in proce-
dures as they enter employment with
the Commission.

(h) Agency terminology. The use of the
terms Top Secret, Secret, and Confiden-
tial shall be limited to materials classi-
fied for national security purposes.

[44 FR 55381, Sept. 26, 1979, as amended at 47

FR 55489, Dec. 10, 1982; 48 FR 44834, Sept. 30,
1983]
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PART 550—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY MARINE MAMMAL
COMMISSION

Sec.

550.101 Purpose.

550.102 Application.

550.103 Definitions.

550.104-550.109 [Reserved]

550.110 Self-evaluation.

550.111 Notice.

550.112-550.129 [Reserved]

550.130 General prohibitions against dis-
crimination.

550.131-550.139 [Reserved]

550.140 Employment.

550.141-550.148 [Reserved]

550.149 Program accessibility: Discrimina-
tion prohibited.

550.1560 Program accessibility: Existing fa-
cilities.

550.151 Program accessibility:
struction and alterations.

550.152-550.159 [Reserved]

550.160 Communications.

550.161-550.169 [Reserved]

550.170 Compliance procedures.

550.171-550.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 4579, Feb. 5, 1986, unless oth-
erwise noted.

New con-

§550.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§550.102 Application.

This part applies to all programs or
activities conducted by the agency.

§550.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
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skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’ includes, but is
not limited to, such diseases and condi-

§550.103

tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addition and alcholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Qualified handicapped person means—

(1) With respect to any agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(3) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §550.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
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§§550.104-550.109

amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

[61 FR 4579, Feb. 5, 1986; 51 FR 7543, Mar. 5,
1986]

§§550.104-550.109 [Reserved]

§550.110 Self-evaluation.

(a) The agency shall, by April 9, 1987,
evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspections:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§550.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.
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§§550.112-550.129 [Reserved]

§550.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualfied handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
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administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§550.131-550.139 [Reserved]

§550.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§550.150

§§550.141-550.148 [Reserved]

§550.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§550.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§550.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§550.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
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through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is nor required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-
tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualified handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by
April 7, 1989, but in any event as expe-
ditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;
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(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

[61 FR 4579, Feb. 5, 1986; 561 FR 7543, Mar. 5,
1986]

§550.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§ 550.152-550.159 [Reserved]

§550.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
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with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §550.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§550.161-550.169 [Reserved]

§550.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity

§550.170

Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The General Counsel for the Com-
mission shall be responsible for coordi-
nating implementation of this section.
Complaints may be sent to the General
Counsel for the Commission, Marine
Mammal Commission, Room 307, 1625-1
Street, NW., Washington, DC 20006.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found;

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §550.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
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he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[61 FR 4579, Feb. 5, 1986, as amended at 51 FR
4579, Feb. 5, 1986]

§§550.171-550.999 [Reserved]

PART 560—IMPLEMENTATION OF
THE GOVERNMENT IN THE SUN-
SHINE ACT

Sec.
560.1
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560.3
560.4
560.5
560.6
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Notice of meetings.
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Procedures for closing meetings.
560.7 Recordkeeping requirements.
560.8 Public availability of records.

AUTHORITY: 5 U.S.C. 552b(g).

SOURCE: 50 FR 2571, Jan. 17, 1985, unless
otherwise noted.

§560.1 Purpose and scope.

This part contains the regulations of
the Marine Mammal Commission im-
plementing the Government in the
Sunshine Act (6 U.S.C. 552b). Con-
sistent with the Act, it is the policy of
the Marine Mammal Commission that
the public is entitled to the fullest
practicable information regarding its
decision making processes. The provi-
sions of this part set forth the basic re-
sponsibilities of the Commission with
regard to this policy and offer guidance
to members of the public who wish to
exercise the rights established by the
Act. These regulations also fulfill the
requirement of 5 U.S.C. 552b(g) that
each agency subject to the Act promul-
gate regulations to implement the open
meeting requirements of subsections
(b) through (f) of section 552b.
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§560.2 Definitions.

For purposes of this part, the term—

Administrative Officer means the Ad-
ministrative Officer of the Marine
Mammal Commission.

Commission means the Marine Mam-
mal Commission, a collegial body es-
tablished under 16 U.S.C. 1401 that
functions as a unit and is composed of
three individual members, each of
whom is appointed by the President, by
and with the advice and consent of the
Senate.

Commissioner means an individual
who is a member of the Marine Mam-
mal Commission.

Executive Director means the Execu-
tive Director of the Marine Mammal
Commission.

General Counsel means the General
Counsel of the Marine Mammal Com-
mission.

Meeting means the deliberations of at
least a majority of the members of the
Commission where such deliberations
determine or result in the joint con-
duct or disposition of official Commis-
sion business, but does not include an
individual Commissioner’s consider-
ation of official Commission business
circulated in writing for disposition ei-
ther by notation or by separate, se-
quential consideration, and delibera-
tions on whether to:

(1) Hold a meeting with less than 7
days notice, as provided in §560.4(d) of
this part;

(2) Change the subject matter of a
publicly announced meeting or the de-
termination of the Commission to open
or close a meeting or portions thereof
to public observation, as provided in
§560.4(e) of this part;

(3) Change the time or place of an an-
nounced meeting, as provided in
§560.4(f) of this part;

(4) Close a meeting or portions of a
meeting, as provided in §560.5 of this
part; or

(5) Withhold from disclosure informa-
tion pertaining to a meeting or por-
tions of a meeting, as provided in §560.5
of this part.

Public observation means attendance
by one or more members of the public
at a meeting of the Commission, but
does not include participation in the
meeting.
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Public participation means the presen-
tation or discussion of information,
raising of questions, or other manner
of involvement in a meeting of the
Commission by one or more members
of the public in a manner that contrib-
utes to the disposition of Commission
business.

§560.3 Open meetings.

(a) Except as otherwise provided in
this part, every portion of every meet-
ing of the Commission shall be open to
public observation.

(b) Meetings of the Commission, or
portions thereof, shall be open to pub-
lic participation only when an an-
nouncement to that effect is issued
under §560.4(b)(4) of this part. Public
participation shall be conducted in an
orderly, nondisruptive manner and in
accordance with such procedures as the
chairperson of the meeting may estab-
lish. Public participation may be ter-
minated at any time for any reason.

(c) When holding open meetings, the
Commission shall make a diligent ef-
fort to provide ample space, sufficient
visibility, and adequate acoustics to
accommodate the public attendance
anticipated for the meeting.

(d) Members of the public may record
open meetings of the Commission by
means of any mechanical or electronic
device, unless the chairperson of the
meeting determines that such record-
ing would disrupt the orderly conduct
of the meeting.

§560.4 Notice of meetings.

(a) Except as otherwise provided in
this section, the Commission shall
make a public announcement at least 7
days prior to a meeting.

(b) The public announcement shall
include:

(1) The time and place of the meet-
ing;

(2) The subject matter of the meet-
ing;

(3) Whether the meeting is to be
open, closed, or portions thereof closed;

(4) Whether public participation will
be allowed; and

(5) The name and telephone number
of the person who will respond to re-
quests for information about the meet-
ing.

§560.5

(c) The public announcement require-
ment shall be implemented by:

(1) Submitting the announcement for
publication in the FEDERAL REGISTER;

(2) Distributing the announcement to
affected governmental entities;

(3) Mailing the announcement to per-
sons and organizations known to have
an interest in the subject matter of the
meeting; and

(4) Other means that the Executive
Director deems appropriate to inform
interested parties.

(d) A meeting may be held with less
than 7 days notice if a majority of the
members of the Commission determine
by recorded vote that the business of
the Commission so requires. The Com-
mission shall make a public announce-
ment to this effect at the earliest prac-
ticable time. The announcement shall
include the information required by
paragraph (b) of this section and shall
be issued in accordance with those pro-
cedures set forth in paragraph (c) of
this section that are practicable given
the available period of time.

(e) The subject matter of an an-
nounced meeting, or the determination
of the Commission to open or close a
meeting or portions thereof to public
observation, may be changed if a ma-
jority of the members of the Commis-
sion determine by recorded vote that
Commission business so requires and
that no earlier announcement of the
change was possible. The Commission
shall make a public announcement of
the changes made and the vote of each
member on each change at the earliest
practicable time. The announcement
shall be issued in accordance with
those procedures set forth in paragraph
(c) of this section that are practicable
given the available period of time.

(f) The time or place of an announced
meeting may be changed only if a pub-
lic announcement of the change is
made at the earliest practicable time.
The announcement shall be issued in
accordance with those procedures set
forth in paragraph (c) of this section
that are practicable given the available
period of time.

§560.5 Closed meetings.

(a) A meeting or portions thereof
may be closed, and information per-
taining to such meeting or portions
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thereof may be withheld from the pub-
lic, only if the Commission determines
that such meeting or portions thereof,
or the disclosure of such information,
is likely to:

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive order to be
kept secret in the interest of national
defense or foreign policy and (ii) in fact
properly classified pursuant to that Ex-
ecutive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552), provided that
the statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Disclose the trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential;

(5) Involve either accusing any per-
son of a crime or formally censuring
any person;

(6) Disclose information of a personal
nature, if disclosure would constitute a
clearly unwarranted invasion of per-
sonal privacy;

(7) Disclose either investigatory
records compiled for law enforcement
purposes or information which if writ-
ten would be contained in such records,
but only to the extent that the produc-

tion of the records or information
would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to ei-
ther a fair trial or an impartial
ajudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source or sources and, in the
case of a record compiled either by a
criminal law enforcement authority in
the course of a criminal investigation
or by an agency conducting a lawful
national security intelligence inves-
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tigation, confidential information fur-
nished only by the confidential source
or sources,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed action of the
Commission. This exception shall not
apply in any instance where the Com-
mission has already disclosed to the
public the content or nature of the pro-
posed action or where the Commission
is required by law to make such disclo-
sure on its own initiative prior to tak-
ing final action on the proposal; or

(10) Specifically concern the issuance
of a subpoena by the Commission, or
the participation of the Commission in
a civil action or proceeding, an action
in a foreign court or international tri-
bunal, or an arbitration, or the initi-
ation, conduct, or disposition by the
Commission of a particular case of for-
mal adjudication pursuant to the pro-
cedures in 5 U.S.C. 554 or otherwise in-
volving a determination on the record
after opportunity for a hearing.

(b) Before a meeting or portions
thereof may be closed to public obser-
vation, the Commission shall deter-
mine, notwithstanding the exemptions
set forth in paragraph (a) of this sec-
tion, whether or not the public interest
requires that the meeting or portions
thereof be open. The Commission may
open a meeting or portions thereof that
could be closed under paragraph (a) of
this section if the Commission finds it
to be in the public interest to do so.

§5GQ.6 Procedures for closing meet-
ings.

(a) A meeting or portions thereof
may be closed and information per-
taining to such meeting or portions
thereof may be withheld under §560.5 of
this part only when a majority of the
members of the Commission vote to
take such action.
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(b) A separate vote of the members of
the Commission shall be taken with re-
spect to each meeting or portion there-
of proposed to be closed and with re-
spect to information which is proposed
to be withheld. A single vote may be
taken with respect to a series of meet-
ings or portions thereof which are pro-
posed to be closed, so long as each
meeting or portion thereof in such se-
ries involves the same particular mat-
ter and is scheduled to be held no more
than thirty days after the initial meet-
ing in such series. The vote of each par-
ticipating Commission member shall
be recorded, and no proxies shall be al-
lowed.

(c) A person whose interests may be
directly affected by a portion of a
meeting may request in writing that
the Commission close that portion of
the meeting for any of the reasons re-
ferred to in §560.5(a) (6), (6) or (7) of
this part. Upon the request of a Com-
missioner, a recorded vote shall be
taken whether to close such meeting or
a portion thereof.

(d) Before the Commission may hold
a meeting that is closed, in whole or
part, a certification shall be obtained
from the General Counsel that, in his
or her opinion, the meeting may prop-
erly be closed. The certification shall
be in writing and shall state each ap-
plicable exemptive provision from
§560.5(a) of this part.

(e) Within one day of a vote taken
pursuant to this section, the Commis-
sion shall make publicly available a
written copy of such vote reflecting the
vote of each Commissioner.

(f) In the case of the closure of a
meeting or portions thereof, the Com-
mission shall make publicly available
within one day of the vote on such ac-
tion a full written explanation of the
reasons for the closing together with a
list of all persons expected to attend
the meeting and their affiliation.

§560.7

(a) Except as otherwise provided in
this section, the Commission shall
maintain either a complete transcript
or electronic recording of the pro-
ceedings of each meeting, whether
opened or closed.

(b) In the case of either a meeting or
portions of a meeting closed to the

Recordkeeping requirements.

§560.8

public pursuant to §560.5(a) (8) or (10) of
this part, the Commission shall main-
tain a complete transcript, an elec-
tronic recording, or a set of minutes of
the proceedings. If minutes are main-
tained, they shall fully and clearly de-
scribe all matters discussed and shall
provide a full and accurate summary of
any actions taken and the reasons for
which such actions were taken, includ-
ing a description of the views expressed
on any item and a record reflecting the
vote of each Commissioner. All docu-
ments considered in connection with
any action shall be identified in the
minutes.

(c) The transcript, electronic record-
ing, or copy of the minutes shall dis-
close the identity of each speaker.

(d) The Commission shall maintain a
complete verbatim copy of the tran-
script, a complete electronic recording,
or a complete copy of the minutes of
the proceedings of each meeting for at
least two years, or for one year after
the conclusion of any Commission pro-
ceeding with respect to which the
meeting was held, whichever occurs
later.

§560.8 Public availability of records.

(a) The Commission shall make
available to the public the transcript,
electronic recording, or minutes of a
meeting, except for items of discussion
or testimony that relate to matters the
Commission has determined to contain
information which may be withheld
under §560.5 of this part.

(b) The transcript, electronic record-
ings or minutes of a meeting shall be
made available for public review as
soon as practicable after each meeting
at the Marine Mammal Commission,
16256 1 Street NW., Washington, DC
20006.

(c) Copies of the transcript, a tran-
scription of the electronic recording, or
the minutes of a meeting shall be fur-
nished at cost to any person upon writ-
ten request. Written requests should be
addressed to the Administrative Offi-
cer, Marine Mammal Commission, 1625
I Street NW., Washington, DC 20006.

399



		Superintendent of Documents
	2012-11-29T06:06:18-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




