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the Interior Department will imme-
diately: 

(1) Plot the casualty site, and advise 
NMFS whether the site is in an area af-
fected by OCS activities; 

(2) make reasonable efforts to notify 
all persons known to have engaged in 
activities associated with OCS energy 
activity in the vicinity where the dam-
age or loss occurred. 

(c) Responses to notice of claim. (1) 
Each person notified by the Interior 
Department will, within thirty days 
after receipt of the notice, advise the 
Chief, FSD, and the Interior Depart-
ment whether he admits or denies re-
sponsibility for the damages claimed. 

(2) Each person notified by the Inte-
rior Department who fails to give time-
ly and proper advice of admission or 
denial of responsibility shall be pre-
sumed to deny responsibility for the 
damages claimed. 

(3) If any person admits responsi-
bility, the Chief, FSD, will initiate ac-
tion to recover from that party any 
sums paid or to be paid for the claimed 
damages. 

(4) Any person referred to in this sec-
tion, including lessees or permittees or 
their contractors or subcontractors, 
may submit evidence about any claim 
to the Chief, FSD. 

(d) Failure to meet filing requirements. 
The Chief, FSD, may reject any claim 
that does not meet the filing require-
ments. The Chief, FSD, will give a 
claimant whose claim is rejected writ-
ten notice of the reasons for rejection 
within 30 days after the date on which 
the claim was filed. If the claimant 
does not refile an acceptable claim 
within 30 days after the date of this 
written notice, the claimant is not eli-
gible for Fund compensation unless 
there are extenuating circumstances. 

(e) Proceedings—(1) Location. Any re-
quired proceeding will be conducted 
within such United States judicial dis-
trict as may be mutually agreeable to 
the claimant and the Assistant Admin-
istrator, NMFS, or his designee, or if 
no agreement can be reached, within 
the United States judicial district in 
which the claimant’s home port is lo-
cated. 

(2) Powers. For purposes of any pro-
ceeding, the Assistant Administrator, 
NMFS, or his designee, shall have the 

power to administer oaths and sub-
poena witnesses and the production of 
books, records, and other evidence rel-
ative to the issues involved. 

(3) Amendments to claims. A claimant 
may amend the claim at any time be-
fore the Chief, FSD, issues an initial 
determination. 

(4) Criminal penalty for fraudulent 
claims. Any person who files a fraudu-
lent claim is subject to prosecution 
under 18 U.S.C. sections 287 and 1001, 
each of which, upon conviction, im-
poses a penalty of not more than a 
$10,000 fine and 5 years’ imprisonment, 
or both. 

[47 FR 49600, Nov. 1, 1982, as amended at 61 
FR 6322, Feb. 20, 1996] 

§ 296.7 Burden of proof and presump-
tion of causation. 

(a) Burden of proof. The claimant has 
the burden to establish, by a prepon-
derance of the evidence, all facts nec-
essary to qualify his claim, including: 

(1) The identity or nature of the item 
which caused the damage or loss; and 

(2) That the item is associated with 
oil and gas exploration, development, 
or production activities on the Outer 
Continental Shelf. 

(b) Presumption of causation. Notwith-
standing the above, damages or losses 
are presumed to be caused by items as-
sociated with oil and gas exploration, 
development, or production activities 
on the OCS if the claimant establishes 
that: 

(1) The claimant’s commercial fish-
ing vessel was being used for commer-
cial fishing and was located in an area 
affected by OCS oil and gas explo-
ration, development, or production ac-
tivities; 

(2) A report on the location of the ob-
struction which caused such damage or 
loss, and the nature of such damage or 
loss, was made within fifteen days after 
the date on which the vessel first re-
turned to a port after discovering such 
damage; 

(3) There was no record on the most 
recent nautical charts issued by the 
National Ocean Survey, NOAA, or in 
any weekly Notice to Mariners issued 
by the Defense Mapping Agency Hydro-
graphic/Topographic Center, in effect 
at least 15 days before the date the 
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National Marine Fisheries Service/NOAA, Commerce § 296.12 

damage or loss occurred, then an ob-
struction existed in the immediate vi-
cinity where the damage or loss oc-
curred. In the case of damages caused 
by a pipeline, the presumption will be 
available regardless of whether the 
pipeline was recorded on charts or in 
the Notice to Mariners; and 

(4) There was no proper surface 
marker or lighted buoy attached, or 
closely anchored, to such obstruction. 

(c) Geographic exclusion from presump-
tion of causation. Damage or loss occur-
ring within a one-quarter mile radius 
of obstructions recorded on charts or in 
a Notice to Mariners, or properly 
marked, is presumed to involve the re-
corded or marked obstruction. 

§ 296.8 Amount of award. 

(a) Actual damages. The award for 
damaged fishing gear will be the lesser 
of the gear’s repair cost or replacement 
cost. The award for lost fishing gear 
will be the gear’s replacement cost. 

(b) Consequential damages. An award 
may also include compensation for any 
damage or loss (except personal injury) 
that is incurred as a consequence of the 
fishing gear damage or loss. 

(c) Resulting economic loss. An award 
may also include 50 percent of the re-
sulting economic loss from damage to 
or loss of fishing vessels and gear. 

(d) Attorney, CPA, consultant fees. An 
award may also include compensation 
for reasonable fees paid by the claim-
ant to an attorney, CPA, or other con-
sultant for the preparation or prosecu-
tion of a claim. 

(e) Negligence of claimant. (1) An 
award will be reduced to the extent 
that the loss or damage was caused by 
the negligence or fault of the claimant. 
(For example, a claimant who sus-
tained $10,000 in damages and whose 
negligence or fault was found to be re-
sponsible for 40% of the damage would 
receive $6,000 in compensation. If the 
same claimant were responsible for 99% 
of the negligence or fault that caused 
the damage, the claimant would re-
ceive $100 in compensation). 

(2) Negligence of the owner or oper-
ator of the fishing vessel or gear will 
reduce crewmember awards to the 
same extent that it reduces an award 
to the vessel’s owner or operator. 

(f) Insurance proceeds. An award will 
be reduced by the amount the claimant 
has, or reasonably would have, received 
under a commercial policy of full hull 
and machinery and protection and in-
demnity insurance, whether or not 
such insurance was in effect at the 
time the casualty occurred. 

[47 FR 49600, Nov. 1, 1982, as amended at 50 
FR 13796, Apr. 8, 1985] 

§ 296.9 Initial determination. 
The Chief, FSD will make an initial 

determination on a claim within 60 
days after the day on which the claim 
is accepted for filing. The initial deter-
mination will state: 

(a) If the claim is disapproved, the 
reason for disapproval, or 

(b) If the claim is approved, the 
amount of compensation and the basis 
on which the amount was determined. 

§ 296.10 Agency review. 
(a) Within 30 days after the Chief, 

FDS, issues an initial determination, 
the claimant, or any other interested 
person who submitted evidence relat-
ing to the initial determination, may 
ask the Assistant Administrator, 
NMFS, or his designee, for a review of 
the initial determination. 

(b) The petitioner may submit writ-
ten or oral evidence within 30 days of 
filing the petition for review. 

§ 296.11 Final determination. 
(a) If a petition for review of an ini-

tial determination is filed within 30 
days after the date the Chief, FSD, 
issues an initial determination, the As-
sistant Administrator, NMFS, or his 
designee will conduct a review of the 
initial determination, and will issue a 
final determination no later than 60 
days after receipt of the request for re-
view of the initial determination. 

(b) If a petition for review of an ini-
tial determination is not filed within 30 
days after the day on which the Chief, 
FSD, issues an initial determination, 
the initial determination will become a 
final determination. 

§ 296.12 Payment of costs. 
(a) By person denying responsibility for 

damage. Any person who is notified by 
the Interior Department and fails to 
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