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§27.315

Assistant Secretary’s Finding, Deter-
mination, or Order.

(6) Bach Application for Review shall
be accompanied by all legal memo-
randa, other documents, declarations,
affidavits, and other evidence sup-
porting the position asserted by the
Applicant.

(c) Response. The Assistant Sec-
retary, through the Office of General
Counsel, shall file and serve a Re-
sponse, accompanied by all legal
memoranda, other documents, declara-
tions, affidavits and other evidence
supporting the position asserted by the
Assistant Secretary within fourteen
calendar days of the filing and service
of the Application for Review and all
supporting papers.

(d) Procedural Modifications. The Sec-
retary may, in exigent circumstances
(as determined in his sole discretion):

(1) Lift any stay applicable to any
Order under §27.300;

(2) Modify the time for a response;

(3) Rule on the sufficiency of Applica-
tions for Review; or

(4) Otherwise modify these proce-
dures with respect to particular mat-
ters.

§27.315 Presiding officers for pro-
ceedings.

(a) Immediately upon the filing of
any Application for Review, the Sec-
retary shall appoint an attorney, who
is employed by the Department and
who has not performed any investiga-
tive or prosecutorial function with re-
spect to the matter, to act as a neutral
adjudications officer or Presiding Offi-
cer for the compilation of a factual
record and the recommendation of an
Initial Decision for each Proceeding.

(b) Notwithstanding paragraph (a) of
this section, the Secretary may ap-
point one or more attorneys who are
employed by the Department and who
do not perform any investigative or
prosecutorial function with respect to
this subpart, to serve generally in the
capacity as Presiding Officer(s) for
such matters pursuant to such proce-
dures as the Secretary may hereafter
establish.

6 CFR Ch. | (1-1-12 Edition)

§27.320 Prohibition on ex parte com-
munications during proceedings.

(a) At no time after the designation
of a Presiding Officer for a Proceeding
and prior to the issuance of a Final De-
cision pursuant to §27.345 with respect
to a facility or other person, shall the
appointed Presiding Officer, or any per-
son who will advise that official in the
decision on the matter, discuss exr parte
the merits of the proceeding with any
interested person outside the Depart-
ment, with any Department official
who performs a prosecutorial or inves-
tigative function in such proceeding or
a factually related proceeding, or with
any representative of such person.

(b) If, after appointment of a Pre-
siding Officer and prior to the issuance
of a Final Decision pursuant to §27.345
with respect to a facility or other per-
son, the appointed Presiding Officer, or
any person who will advise that official
in the decision on the matter, receives
from or on behalf of any party, by
means of an exr parte communication,
information which is relevant to the
decision of the matter and to which
other parties have not had an oppor-
tunity to respond, a summary of such
information shall be served on all other
parties, who shall have an opportunity
to reply to the exr parte communication
within a time set by the Presiding Offi-
cer.

(c) The consideration of classified in-
formation or CVI pursuant to an in
camera procedure does not constitute a
prohibited ex parte communication for
purposes of this subpart.

§27.325 Burden of proof.

The Assistant Secretary bears the
initial burden of proving the facts nec-
essary to support the challenged ad-
ministrative action at every pro-
ceeding instituted under this subpart.

§27.330 Summary decision procedures.

(a) The Presiding Officer appointed
for each Proceeding shall immediately
consider whether the summary adju-
dication of the Application for Review
is appropriate based on the Application
for Review, the Response, and all the
supporting filings of the parties pursu-
ant to §§27.310(b)(5) and 27.310(c).
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(1) The Presiding Officer shall
promptly issue any necessary sched-
uling order for any additional briefing
of the issue of summary adjudication
on the Application for Review and Re-
sponse.

(2) The Presiding Officer may con-
duct scheduling conferences and other
proceedings that the Presiding Officer
determines to be appropriate.

(b) If the Presiding Officer deter-
mines that there is no genuine issue of
material fact and that one party or the
other is entitled to decision as a mat-
ter of law, then the record shall be
closed and the Presiding Officer shall
issue an Initial Decision on the Appli-
cation for Review pursuant to §27.340.

(c) If a Presiding Officer determines
that any factual issues require the
cross-examination of one or more wit-
nesses or other proceedings at a hear-
ing, the Presiding Officer, in consulta-
tion with the parties, shall promptly
schedule a hearing to be conducted pur-
suant to §27.335.

§27.335 Hearing procedures.

(a) Any hearing shall be held as expe-
ditiously as possible at the location
most conducive to a prompt presen-
tation of any necessary testimony or
other proceedings.

(1) Videoconferencing and teleconfer-
encing may be used where appropriate
at the discretion of the Presiding Offi-
cer.

(2) Each party offering the affirma-
tive testimony of a witness shall
present that testimony by declaration,
affidavit, or other sworn statement
submitted in advance as ordered by the
Presiding Officer.

(3) Any witness presented for further
examination shall be asked to testify
under an oath or affirmation.

(4) The hearing shall be recorded ver-
batim.

(b)(1) A facility or other person may
appear and be heard on his own behalf
or through any counsel of his choice
who is qualified to possess CVI.

(2) A facility of other person individ-
ually, or through counsel, may offer
relevant and material information in-
cluding written direct testimony which
he believes should be considered in op-
position to the administrative action

§27.345

or which may bear on the sanction
being sought.

(3) The facility or other person indi-
vidually, or through counsel, may con-
duct such cross-examination as may be
specifically allowed by the Presiding
Officer for a full determination of the
facts.

§27.340 Completion
proceedings.

(a) The Presiding Officer shall close
and certify the record of the adjudica-
tion promptly upon the completion of:

(1) Summary judgment proceedings,

(2) A hearing, if necessary,

(3) The submission of post hearing
briefs, if any are ordered by the Pre-
siding Officer, and

(4) The conclusion of oral arguments,
if any are permitted by the Presiding
Officer.

(b) The Presiding Officer shall issue
an Initial Decision based on the cer-
tified record, and the decision shall be
subject to appeal pursuant to §27.345.

(c) An Initial Decision shall become a
final agency action on the expiration of
the time for an Appeal pursuant to
§27.345.

of adjudication

§27.345 Appeals.

(a) Right to Appeal. A facility or any
person who has received an Initial De-
cision under §27.340(b) has the right to
appeal to the Under Secretary acting
as a neutral appeals officer.

(b) Procedure for Appeals. (1) The As-
sistant Secretary, a facility or other
person, or a representative on behalf of
a facility or person, may institute an
Appeal by filing a Notice of Appeal
with the office of the Department here-
inafter designated by the Secretary.

(2) The Assistant Secretary, a facil-
ity, or other person must file a Notice
of Appeal within seven calendar days of
the service of the Presiding Officer’s
Initial Decision.

(3) The Appellant shall file with the
designated office and simultaneously
serve each Notice of Appeal and all
subsequent filings on the General
Counsel.

(4) An Initial Decision is stayed from
the timely filing of a Notice of Appeal
until the Under Secretary issues a
Final Decision, unless the Secretary
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