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adverse decision or decisions, and at-
tach a copy of the written authoriza-
tion to the declaration. 

§ 11.7 Ex parte communications. 

(a)(1) At no time between the filing of 
an appeal and the issuance of a final 
determination under this part shall 
any officer or employee of the Division 
engage in ex parte communications re-
garding the merits of the appeal with 
any person having any interest in the 
appeal pending before the Division, in-
cluding any person in an advocacy or 
investigative capacity. This prohibi-
tion does not apply to: 

(i) Discussions of procedural matters 
related to an appeal; or 

(ii) Discussions of the merits of the 
appeal where all parties to the appeal 
have been given notice and an oppor-
tunity to participate. 

(2) In the case of a communication 
described in paragraph (a)(1)(ii) of this 
section, a memorandum of any such 
discussion shall be included in the 
hearing record. 

(b) No interested person shall make 
or knowingly cause to be made to any 
officer or employee of the Division an 
ex parte communication relevant to the 
merits of the appeal. 

(c) If any officer or employee of the 
Division receives an ex parte commu-
nication in violation of this section, 
the one who receives the communica-
tion shall place in the hearing record: 

(1) All such written communications; 
(2) Memoranda stating the substance 

of all such oral communications; and 
(3) All written responses to such com-

munications, and memoranda stating 
the substance of any oral responses 
thereto. 

(d) Upon receipt of a communication 
knowingly made or knowingly caused 
to be made by a party in violation of 
this section the Hearing Officer or Di-
rector may, to the extent consistent 
with the interests of justice and the 
policy of the underlying program, re-
quire the party to show cause why such 
party’s claim or interest in the appeal 
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation. 

§ 11.8 Division hearings. 

(a) General rules. (1) The Director, the 
Hearing Officer, and the appellant shall 
have access to the agency record of any 
adverse decision appealed to the Divi-
sion for a hearing. Upon request by the 
appellant, the agency shall provide the 
appellant a copy of the agency record. 

(2) The Director and Hearing Officer 
shall have the authority to administer 
oaths and affirmations, and to require, 
by subpoena, the attendance of wit-
nesses and the production of evidence. 
A Hearing Officer shall obtain the con-
currence of the Director prior to 
issuing a subpoena. 

(i) A subpoena requiring the produc-
tion of evidence may be requested and 
issued at any time while the case is 
pending before the Division. 

(ii) An appellant or an agency, acting 
through any appropriate official, may 
request the issuance of a subpoena re-
quiring the attendance of a witness by 
submitting such a request in writing at 
least 14 days before the scheduled date 
of a hearing. The Director or Hearing 
Officer shall issue a subpoena at least 7 
days prior to the scheduled date of a 
hearing. 

(iii) A subpoena shall be issued only 
if the Director or a Hearing Officer de-
termined that: 

(A) For a subpoena of documents, the 
appellant or the agency has established 
that production of documentary evi-
dence is necessary and is reasonably 
calculated to lead to information 
which would affect the final determina-
tion or is necessary to fully present the 
case before the Division; or 

(B) For a subpoena of a witness, the 
appellant or the agency has established 
that either a representative of the De-
partment or a private individual pos-
sesses information that is pertinent 
and necessary for disclosure of all rel-
evant facts which could impact the 
final determination, that the informa-
tion cannot be obtained except through 
testimony of the person, and that the 
testimony cannot be obtained absent 
issuance of a subpoena. 

(iv) The party requesting issuance of 
a subpoena shall arrange for service. 
Service of a subpoena upon a person 
named therein may be made by reg-
istered or certified mail, or in person. 
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Personal service shall be made by per-
sonal delivery of a copy of the sub-
poena to the person named therein by 
any person who is not a party and who 
is not less than 18 years of age. Proof of 
service shall be made by filing with the 
Hearing Officer or Director who issued 
the subpoena a statement of the date 
and manner of service and of the names 
of the persons served, certified by the 
person who made the service in person 
or by return receipts for certified or 
registered mail. 

(v) A party who requests that a sub-
poena be issued shall be responsible for 
the payment of any reasonable travel 
and subsistence costs incurred by the 
witness in connection with his or her 
appearance and any fees of a person 
who serves the subpoena in person. The 
Department shall pay the costs associ-
ated with the appearance of a Depart-
ment employee whose role as a witness 
arises out of his or her performance of 
official duties, regardless of which 
party requested the subpoena. The fail-
ure to make payment of such charges 
on demand may be deemed by the Hear-
ing Officer or Director as sufficient 
ground for striking the testimony of 
the witness and the evidence the wit-
ness has produced. 

(vi) If a person refuses to obey a sub-
poena, the Director, acting through the 
Office of the General Counsel of the De-
partment and the Department of Jus-
tice, may apply to the United States 
District Court in the jurisdiction where 
that person resides to have the sub-
poena enforced as provided in the Fed-
eral Rules of Civil Procedure (28 U.S.C. 
App.). 

(3) Testimony required by subpoena 
pursuant to paragraph (a)(2) of this sec-
tion may, at the discretion of the Di-
rector or a Hearing Officer, be pre-
sented at the hearing either in person 
or telephonically. 

(b) Hearing procedures applicable to 
both record review and hearings. (1) Upon 
the filing of an appeal under this part 
of an adverse decision by any agency, 
the agency promptly shall provide the 
Division with a copy of the agency 
record. If requested by the applicant 
prior to the hearing, a copy of such 
agency record shall be provided to the 
appellant by the agency within 10 days 
of receipt of the request by the agency. 

(2) The Director shall assign the ap-
peal to a Hearing Officer and shall no-
tify the appellant and agency of such 
assignment. The notice also shall ad-
vise the appellant and the agency of 
the documents required to be sub-
mitted under paragraph (c)(2) of this 
section, and notify the appellant of the 
option of having a hearing by tele-
phone. 

(3) The Hearing Officer will receive 
evidence into the hearing record with-
out regard to whether the evidence was 
known to the agency officer, employee, 
or committee making the adverse deci-
sion at the time the adverse decision 
was made. 

(c) Procedures applicable only to hear-
ings. (1) Upon a timely request for a 
hearing under § 11.6(b), an appellant has 
the right to have a hearing by the Divi-
sion on any adverse decision within 45 
days after the date of receipt of the re-
quest for the hearing by the Division. 

(2) The Hearing Officer shall set a 
reasonable deadline for submission of 
the following documents: 

(i) By the appellant; 
(A) A short statement of why the de-

cision is wrong; 
(B) A copy of any document not in 

the agency record that the appellant 
anticipates introducing at the hearing; 
and 

(C) A list of anticipated witnesses 
and brief descriptions of the evidence 
such witnesses will offer. 

(ii) By the agency: 
(A) A copy of the adverse decision 

challenged by the appellant; 
(B) A written explanation of the 

agency’s position, including the regu-
latory or statutory basis therefor; 

(C) A copy of any document not in 
the agency record that the agency an-
ticipates introducing at the hearing; 
and 

(D) A list of anticipated witnesses 
and brief descriptions of the evidence 
such witnesses will offer. 

(3) Not less than 14 days prior to the 
hearing, the Division must provide the 
appellant, the authorized representa-
tive, and the agency a notice of hearing 
specifying the date, time, and place of 
the hearing. The hearing will be held in 
the State of residence of the appellant, 
as determined by the Hearing Officer, 
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or at a location that is otherwise con-
venient to the appellant, the agency, 
and the Division. The notice also shall 
notify all parties of the right to obtain 
an official record of the hearing. 

(4) Pre-hearing conference. Whenever 
appropriate, the Hearing Officer shall 
hold a pre-hearing conference in order 
to attempt to resolve the dispute or to 
narrow the issues involved. Such pre- 
hearing conference shall be held by 
telephone unless the Hearing Officer 
and all parties agree to hold such con-
ference in person. 

(5) Conduct of the hearing. (i) A hear-
ing before a Hearing Officer will be in 
person unless the appellant agrees to a 
hearing by telephone. 

(ii) The hearing will be conducted by 
the Hearing Officer in the manner de-
termined by the Division most likely 
to obtain the facts relevant to the mat-
ter or matters at issue. The Hearing 
Officer will allow the presentation of 
evidence at the hearing by any party 
without regard to whether the evidence 
was known to the officer, employee, or 
committee of the agency making the 
adverse decision at the time the ad-
verse decision was made. The Hearing 
Officer may confine the presentation of 
facts and evidence to pertinent matters 
and exclude irrelevant, immaterial, or 
unduly repetitious evidence, informa-
tion, or questions. Any party shall 
have the opportunity to present oral 
and documentary evidence, oral testi-
mony of witnesses, and arguments in 
support of the party’s position; con-
trovert evidence relied on by any other 
party; and question all witnesses. When 
appropriate, agency witnesses re-
quested by the appellant will be made 
available at the hearing. Any evidence 
may be received by the Hearing Officer 
without regard to whether that evi-
dence could be admitted in judicial 
proceedings. 

(iii) An official record shall be made 
of the proceedings of every hearing. 
This record will be made by an official 
tape recording by the Division. In addi-
tion, either party may request that a 
verbatim transcript be made of the 
hearing proceedings and that such 
transcript shall be made the official 
record of the hearing. The party re-
questing a verbatim transcript shall 
pay for the transcription service, shall 

provide a certified copy of the tran-
script to the Hearing Officer free of 
charge, and shall allow any other party 
desiring to purchase a copy of the tran-
script to order it from the tran-
scription service. 

(6) Absence of parties. (i) If at the time 
scheduled for the hearing either the ap-
pellant or the agency representative is 
absent, and no appearance is made on 
behalf of such absent party, or no ar-
rangements have been made for re-
scheduling the hearing, the Hearing Of-
ficer has the option to cancel the hear-
ing unless the absent party has good 
cause for the failure to appear. If the 
Hearing Officer elects to cancel the 
hearing, the Hearing Officer may: 

(A) Treat the appeal as a record re-
view and issue a determination based 
on the agency record as submitted by 
the agency and the hearing record de-
veloped prior to the hearing date; 

(B) Accept evidence into the hearing 
record submitted by any party present 
at the hearing (subject to paragraph 
(c)(6)(ii) of this section), and then issue 
a determination; or 

(C) Dismiss the appeal. 
(ii) When a hearing is cancelled due 

to the absence of a party, the Hearing 
Officer will add to the hearing record 
any additional evidence submitted by 
any party present, provide a copy of 
such evidence to the absent party or 
parties, and allow the absent party or 
parties 10 days to provide a response to 
such additional evidence for inclusion 
in the hearing record 

(iii) Where an absent party has dem-
onstrated good cause for the failure to 
appear, the Hearing Officer shall re-
schedule the hearing unless all parties 
agree to proceed without a hearing. 

(7) Post-hearing procedure. The Hear-
ing Officer will leave the hearing 
record open after the hearing for 10 
days, or for such other period of time 
as the Hearing Officer shall establish, 
to allow the submission of information 
by the appellant or the agency, to the 
extent necessary to respond to new 
facts, information, arguments, or evi-
dence presented or raised at the hear-
ing. Any such new information will be 
added by the Hearing Office to the 
hearing record and sent to the other 
party or parties by the submitter of 
the information. The Hearing Officer, 
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in his or her discretion, may permit 
the other party or parties to respond to 
this post-hearing submission. 

(d) Interlocutory review. Interlocutory 
review by the Director of rulings of a 
Hearing Officer are not permitted 
under the procedures of this part. 

(e) Burden of proof. The appellant has 
the burden of proving that the adverse 
decision of the agency was erroneous 
by a preponderance of the evidence. 

(f) Timing of issuance of determination. 
The Hearing Officer will issue a notice 
of the determination on the appeal to 
the named appellant, the authorized 
representative, and the agency not 
later than 30 days after a hearing or 
the closing date of the hearing record 
in cases in which the Hearing Officer 
receives additional evidence from the 
agency or appellant after a hearing. In 
the case of a record review, the Hearing 
Officer will issue a notice of determina-
tion within 45 days of receipt of the ap-
pellant’s request for a record review. 
Upon the Hearing Officer’s request, the 
Director may establish an earlier or 
later deadline. A notice of determina-
tion shall be accompanied by a copy of 
the procedures for filing a request for 
Director review under § 11.9. If the de-
termination is not appealed to the Di-
rector for review under § 11.9, the no-
tice provided by the Hearing Officer 
shall be considered to be a notice of a 
final determination under this part. 

§ 11.9 Director review of determina-
tions of Hearing Officers. 

(a) Requests for Director review. (1) Not 
later than 30 days after the date on 
which an appellant receives the deter-
mination of a Hearing Officer under 
§ 11.8, the appellant must submit a 
written request, signed personally by 
the named appellant, to the Director to 
review the determination in order to be 
entitled to such review by the Director. 
Such request shall include specific rea-
sons why the appellant believes the de-
termination is wrong. 

(2) Not later than 15 business days 
after the date on which an agency re-
ceives the determination of a Hearing 
Officer under § 11.8, the head of the 
agency may make a written request 
that the Director review the deter-
mination. Such request shall include 
specific reasons why the agency be-

lieves the determination is wrong, in-
cluding citations of statutes or regula-
tions that the agency believes the de-
termination violates. Any such request 
may be made by the head of an agency 
only, or by a person acting in such ca-
pacity, but not by any subordinate offi-
cer of such agency. 

(3) A copy of a request for Director 
review submitted under this paragraph 
shall be provided simultaneously by 
the submitter to each party to the ap-
peal. 

(b) Notification of parties. The Direc-
tor promptly shall notify all parties of 
receipt of a request for review. 

(c) Responses to request for Director re-
view. Other parties to an appeal may 
submit written responses to a request 
for Director review within 5 business 
days from the date of receipt of a copy 
of the request for review. 

(d) Determination of Director. (1) The 
Director will conduct a review of the 
determination of the Hearing Officer 
using the agency record, the hearing 
record, the request for review, any re-
sponses submitted under paragraph (c) 
of this section, and such other argu-
ments or information as may be ac-
cepted by the Director, in order to de-
termine whether the decision of the 
Hearing Officer is supported by sub-
stantial evidence. Based on such re-
view, the Director will issue a final de-
termination notice that upholds, re-
verses, or modifies the determination 
of the Hearing Officer. The Director’s 
determination upon review of a Hear-
ing Officer’s decision shall be consid-
ered to be the final determination 
under this part and shall not be appeal-
able. However, if the Director deter-
mines that the hearing record is inad-
equate or that new evidence has been 
submitted, the Director may remand 
all or a portion of the determination to 
the Hearing Officer for further pro-
ceedings to complete the hearing 
record or, at the option of the Director, 
to hold a new hearing. 

(2) The Director will complete the re-
view and either issue a final determina-
tion or remand the determination not 
later than— 

(i) 10 business days after receipt of 
the request for review, in the case of a 
request by the head of an agency; or 
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