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SUBCHAPTER C—EXPORT PROGRAMS 

PART 1484—PROGRAMS TO HELP 
DEVELOP FOREIGN MARKETS FOR 
AGRICULTURAL COMMODITIES 

Subpart A—General Information 

Sec. 
1484.10 What is the effective date of this 

part? 
1484.11 Has the Office of Management and 

Budget reviewed the paperwork and 
record keeping requirements contained 
in this part? 

1484.12 What is the Cooperator program? 
1484.13 What special definitions apply to the 

Cooperator program? 
1484.14 Is my organization eligible to par-

ticipate in the Cooperator program? 

Subpart B—Application and Fund 
Allocation 

1484.20 How can my organization apply to 
the Cooperator program? 

1484.21 How does FAS determine which Co-
operator program applications are ap-
proved? 

1484.22 How are Cooperator program funds 
allocated? 

Subpart C—Program Operations 

1484.30 How does FAS formalize its working 
relationship with approved Cooperators? 

1484.31 Who acts on behalf of each Coop-
erator? 

1484.32 Must Cooperators follow specific em-
ployment practices? 

1484.33 Must Cooperators follow certain fi-
nancial management guidelines? 

1484.34 Must Cooperators adhere to specific 
standards of ethical conduct? 

1484.35 Must Cooperators follow specific 
contracting procedures? 

1484.36 How do Cooperators dispose of dis-
posable property? 

1484.37 Must Cooperators adhere to Federal 
Travel Regulations? 

1484.38 Can a Cooperator keep proceeds gen-
erated from an activity? 

Subpart D—Contributions and 
Reimbursements 

1484.50 What cost share contributions are 
eligible? 

1484.51 What are ineligible contributions? 
1484.52 What are the guidelines for com-

puting the value of non-cash contribu-
tions? 

1484.53 What are the requirements for docu-
menting and reporting contributions? 

1484.54 What expenditures may FAS reim-
burse under the Cooperator program? 

1484.55 What expenditures may not be reim-
bursed under the Cooperator program? 

1484.56 How are Cooperators reimbursed? 
1484.57 Will FAS make advance payments to 

a Cooperator? 

Subpart E—Reporting, Evaluation, and 
Compliance 

1484.70 Must Cooperators report to FAS? 
1484.71 Are Cooperator documents subject 

to the provisions of the Freedom of Infor-
mation Act? 

1484.72 How is program effectiveness meas-
ured? 

1484.73 Are Cooperators penalized for failing 
to make required contributions? 

1484.74 How is Cooperator program compli-
ance monitored? 

1484.75 How does a Cooperator respond to a 
compliance report? 

1484.76 Can a Cooperator appeal the deter-
minations of the Deputy Administrator? 

AUTHORITY: 15 U.S.C. 714c(f). 

SOURCE: 64 FR 52630, Sept. 30, 1999, unless 
otherwise noted. Redesignated at 65 FR 9995, 
Feb. 25, 2000. 

Subpart A—General Information 

§ 1484.10 What is the effective date of 
this part? 

This part applies to activities that 
are conducted in accordance with the 
Cooperators’ FY 2000 and subsequent 
marketing plan years. The Cooperator 
Program is administered by personnel 
of the Foreign Agricultural Service. 

[64 FR 52630, Sept. 30, 1999. Redesignated and 
amended at 65 FR 9995, Feb. 25, 2000] 

§ 1484.11 Has the Office of Manage-
ment and Budget reviewed the pa-
perwork and record keeping re-
quirements contained in this part? 

The paperwork and record keeping 
requirements imposed by this part 
have been submitted to the Office of 
Management and Budget (OMB) for 
emergency review and reinstatement 
under the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.). OMB has 
previously assigned control number 
0551–0026 for this information collec-
tion. 
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§ 1484.12 What is the Cooperator pro-
gram? 

(a) Under the Foreign Market Devel-
opment Cooperator (Cooperator) Pro-
gram, FAS enters into project agree-
ments with eligible nonprofit U.S. 
trade organizations to share the costs 
of certain overseas marketing and pro-
motion activities that are intended to 
create, expand, or maintain foreign 
markets for U.S. agricultural commod-
ities and products. FAS does not pro-
vide brand promotion assistance to Co-
operators under this program. 

(b) FAS enters into project agree-
ments with those eligible nonprofit 
U.S. trade organizations that have the 
broadest possible producer representa-
tion of the commodity being promoted 
and gives priority to those organiza-
tions that are nationwide in member-
ship and scope. Project agreements in-
volve the promotion of agricultural 
commodities on a generic basis. 
Project agreements do not involve ac-
tivities targeted directly toward con-
sumers purchasing as individuals. Ac-
tivities must contribute to the mainte-
nance or growth of demand for the ag-
ricultural commodities and generally 
address long-term foreign import con-
straints and export growth opportuni-
ties by focusing on matters such as re-
ducing infra-structural or historical 
market impediments; improving proc-
essing capabilities; modifying codes 
and standards; and identifying new 
markets or new applications or uses for 
the agricultural commodity or product 
in the foreign market. 

(c) The Cooperator program generally 
operates on a reimbursement basis. 

(d) FAS policy is to ensure that bene-
fits generated by Cooperator agree-
ments are broadly available through-
out the relevant agricultural sector 
and no one entity gains an undue ad-
vantage or sole benefit from program 
activities. 

§ 1484.13 What special definitions 
apply to the Cooperator program? 

For purposes of this part the fol-
lowing definitions apply: 

Activity—a specific market develop-
ment effort undertaken by a Coop-
erator to address a constraint or oppor-
tunity. 

Administrator—the Vice President, 
CCC, who also serves as Administrator, 
FAS, USDA, or designee. 

Agricultural commodity—an agricul-
tural commodity, food, feed, fiber, 
wood, livestock or insect, and any 
product thereof; and fish harvested 
from a U.S. aquaculture farm, or har-
vested by a vessel as defined in title 46, 
United States Code, in waters that are 
not waters (including the territorial 
sea) of a foreign country. 

Attache/Counselor—the FAS employee 
representing USDA interests in the for-
eign country in which promotional ac-
tivities are conducted. 

Commodity Division—the office within 
the Foreign Agricultural Service re-
sponsible for the commodity covered 
by the project agreement. 

Compliance Review Staff—the office 
within the Foreign Agricultural Serv-
ice responsible for performing periodic 
reviews of Cooperators to ensure com-
pliance with this part. 

Constraint—a condition in a par-
ticular country or region which needs 
to be addressed in order to develop, ex-
pand, or maintain exports of a specific 
U.S. agricultural commodity. 

Consumer promotion—activities that 
are designed to directly influence con-
sumers by changing attitudes or pur-
chasing behaviors towards U.S. agricul-
tural products. 

Contribution—the cost-share expendi-
ture made by a Cooperator or the U.S. 
industry in support of an activity; e.g., 
money, personnel, materials, services, 
facilities, or supplies. 

Cooperator or U.S. Cooperator—a non-
profit U.S. agricultural trade organiza-
tion which has entered into a foreign 
market development agreement with 
FAS. 

Cooperator Program—the Foreign 
Market Development Cooperator Pro-
gram. 

Deputy Administrator—the Deputy Ad-
ministrator, Commodity and Mar-
keting Programs, FAS, USDA, or des-
ignee. 

Division Director—the director of a 
commodity division, Commodity and 
Marketing Programs, FAS, USDA. 

Eligible commodity—an agricultural 
commodity that is comprised of at 
least 50 percent U.S. origin content by 
weight, exclusive of added water. 
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Eligible trade organization—a United 
States trade organization that pro-
motes the exports of one or more 
United States agricultural commod-
ities or products and does not have a 
business interest in or receive remu-
neration from specific sales of agricul-
tural commodities or products. 

Expenditure—transfer of funds. 
FAS—Foreign Agricultural Service, 

USDA. 
Foreign third party—a foreign entity 

that assists, in accordance with this 
part, in promoting the export of a U.S. 
agricultural commodity. 

Generic promotion—a promotion that 
does not involve the exclusive or pre-
dominant use of a single company 
name or logo(s) or brand name(s) of a 
single company. 

Market—a country or region in which 
an activity is conducted. 

Marketing plan year—the program 
year beginning on October 1 and ending 
on September 30, during which Co-
operators can undertake activities, 
consistent with this part and their 
agreements with FAS, and seek reim-
bursement. For example, marketing 
plan year 2000 begins on October 1, 1999, 
and ends on September 30, 2000. 

Project agreement—a contract between 
FAS and a Cooperator in which the 
basic working relationship is described 
including the program and financial 
obligations of each. 

Project funds—the funds made avail-
able to a Cooperator under a project 
agreement, and authorized for expendi-
ture in accordance with this part. 

Property—furniture or equipment 
having a useful life of over one year 
and an acquisition cost of $500 or more. 

STRE—sales and trade relations ex-
penditures. 

Trade team—a group of individuals 
engaged in an activity intended to pro-
mote the interests of an entire agricul-
tural sector rather than to result in 
specific sales by any of its members. 

USDA—the United States Depart-
ment of Agriculture. 

[64 FR 52630, Sept. 30, 1999. Redesignated and 
amended at 65 FR 9995, Feb. 25, 2000] 

§ 1484.14 Is my organization eligible to 
participate in the Cooperator pro-
gram? 

(a) To participate in the Cooperator 
program, an entity must be a nonprofit 
U.S. agricultural trade organization 
and contribute at least 50 percent of 
the value of resources provided by FAS 
for activities conducted under the 
project agreement. 

(b) FAS may require that a project 
agreement include a contribution level 
greater than that specified in para-
graph (a) of this section. In requiring a 
higher contribution level, FAS will 
take into account such factors as past 
Cooperator contributions, previous Co-
operator program funding levels, the 
length of time an entity participates in 
the program, and the entity’s ability to 
increase its contribution. 

(c) FAS will enter into Cooperator 
agreements only for the promotion of 
eligible commodities. 

Subpart B—Application and Fund 
Allocation 

§ 1484.20 How can my organization 
apply to the Cooperator program? 

FAS will publish a Notice in the FED-
ERAL REGISTER that it is accepting ap-
plications for participation in the Co-
operator program for a specified mar-
keting plan year. Applications shall be 
submitted in accordance with the 
terms and requirements specified in 
the Notice. An application shall con-
tain basic information about the appli-
cant and the proposed program, a stra-
tegic plan, and performance measures. 
FAS may request any additional infor-
mation which it deems necessary to 
evaluate a Cooperator program appli-
cation. 

(a) Basic applicant and program infor-
mation. All Cooperator program appli-
cations shall contain: 

(1) The name and address of the ap-
plicant; 

(2) The name of the Chief Executive 
Officer (or designee); 

(3) The name and telephone number 
of the applicant’s primary contact per-
son; 

(4) A description of management and 
administrative capability; 

(5) The name(s) of the person(s) re-
sponsible for managing the program; 
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(6) A description of prior export pro-
motion experience; 

(7) A description of the organization, 
its membership, and membership cri-
teria; 

(8) A list of affiliated organizations; 
(9) The applicant’s Federal Tax Iden-

tification Number; 
(10) The dollar amount of FAS re-

sources requested under the Cooperator 
program; 

(11) The value of the applicant’s con-
tribution, stated in dollars or as a per-
centage of paragraph (a)(10) of this sec-
tion; 

(12) The value of contributions from 
other sources, stated in dollars or as a 
percentage of paragraph (a)(10) of this 
section; 

(13) A description of the eligible com-
modity(s); the associated commodity 
aggregate code(s), obtained from FAS; 
and the percentage of U.S. origin con-
tent by weight, exclusive of added 
water; and 

(14) A certification statement, and, if 
requested by the Deputy Adminis-
trator, a written explanation sup-
porting the certification, that any 
funds received will supplement, but not 
supplant, any private or industry funds 
or other contributions to program ac-
tivities. The written explanation, if 
necessary, shall indicate why the Coop-
erator is unlikely to carry out the ac-
tivities without Federal financial as-
sistance. The certification shall also 
state that information contained in the 
application is true and accurate and 
that all records supporting the claim 
that project funds do not supplant 
other funds will be made available to 
authorized officials of the U.S. Govern-
ment. 

(b) Strategic plan and performance 
measures. All Cooperator program ap-
plications shall also contain: 

(1) A description of the U.S. and 
world market situation for the eligible 
commodity; 

(2) Data summarizing historical and 
projected U.S. production, U.S. exports 
to the world, world trade, and U.S. 
market share; 

(3) A summary of proposed activity 
budgets by country or region; 

(4) A summary of proposed adminis-
trative budgets by country or region; 

(5) A list of all countries that define 
any designated region; 

(6) For each country or region for 
which activities are proposed: 

(i) A market assessment, including 
the constraint(s) impeding U.S. ex-
ports, the export growth opportunities, 
the performance of competing sup-
pliers, expected changes in demand, 
etc.; 

(ii) The long-term strategy that will 
be used to counteract the constraints 
and achieve additional U.S. exports; 

(iii) Previous activities, performance, 
and evaluation results; 

(iv) Projected export goals and U.S. 
market share; and 

(v) Performance indicators against 
which future success in addressing the 
constraint(s) or opportunities may be 
measured; 

(7) A description of all proposed ac-
tivities, including the requested FAS 
resources and the specific goals and 
benchmarks to be used to measure the 
effectiveness of each activity; 

(8) A justification for any new over-
seas office, including a list of job titles, 
corresponding position descriptions, 
salary ranges, and any request for ap-
proval of salaries above the Foreign 
Service National (FSN) salary plan. To 
request approval of a salary above the 
FSN salary plan, the Cooperator shall 
include a detailed description of both 
the duties and responsibilities of the 
position, and of the qualifications and 
background of the individual con-
cerned. The Cooperator shall also jus-
tify, based on a verifiable local salary 
survey or other documented local sal-
ary information, why the highest FSN 
salary level is inappropriate. 

§ 1484.21 How does FAS determine 
which Cooperator program applica-
tions are approved? 

(a) General. FAS allocates funds in a 
manner that effectively supports the 
strategic decision-making initiatives 
of the Government Performance and 
Results Act (GPRA) of 1993. In deciding 
whether a proposed project will con-
tribute to the effective creation, ex-
pansion, or maintenance of foreign 
markets, FAS seeks to identify those 
projects that would demonstrate a 
clear, long-term agricultural trade 
strategy by market or product and a 
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program effectiveness time line against 
which results can be measured at spe-
cific intervals using quantifiable prod-
uct or country or region goals. These 
performance indicators are part of 
FAS’ resource allocation strategy to 
fund applicants which can demonstrate 
performance based on a long-term stra-
tegic plan and address the performance 
measurement objectives of the GPRA. 

(b) Approval criteria. FAS will con-
sider a number of factors when review-
ing proposed projects, including: 

(1) The ability of the organization to 
provide an experienced U.S.-based staff 
with technical and international trade 
expertise to ensure adequate develop-
ment, supervision, and execution of the 
proposed project; 

(2) The organization’s willingness to 
contribute resources, including cash 
and goods and services of the U.S. in-
dustry and foreign third parties; 

(3) The conditions or constraints af-
fecting the level of U.S. exports and 
market share for the agricultural com-
modities and products; 

(4) The degree to which the proposed 
project is likely to contribute to the 
creation, expansion, or maintenance of 
foreign markets; 

(5) The degree to which the strategic 
plan is coordinated with other private 
or U.S. government-funded market de-
velopment projects; 

(6) Past program results and evalua-
tions, if applicable; and 

(7) Previous Cooperator program 
funding. 

§ 1484.22 How are Cooperator program 
funds allocated? 

After determining which applications 
to recommend for approval, the Com-
modity Divisions recommend funding 
levels for the approved applicants with-
in their respective divisions. Applica-
tions then compete for funds on the 
basis of the following allocation cri-
teria (the number in parentheses rep-
resents a percentage weight factor). 
Data used in the calculations for con-
tribution levels, past export perform-
ance and past demand expansion per-
formance will cover not more than a 6- 
year period, to the extent such data is 
available. The method for applying the 
following criteria will be described in 

the Cooperator program announcement 
in the FEDERAL REGISTER: 

(a) Contribution Level (40%). 
(b) Past Export Performance (20%). 
(c) Past Demand Expansion Perform-

ance (20%). 
(d) Future Demand Expansion Goals 

(10%). 
(e) Accuracy of Past Demand Expan-

sion Projections (10%). 

Subpart C—Program Operations 
§ 1484.30 How does FAS formalize its 

working relationship with ap-
proved Cooperators? 

FAS will notify each applicant in 
writing of the final disposition of its 
application. FAS will send a program 
agreement, allocation approval letter, 
and a signature card to each approved 
applicant. The allocation approval let-
ter will specify any special terms and 
conditions applicable to a Cooperator’s 
program, including the required level 
of Cooperator contribution. An appli-
cant that accepts the terms and condi-
tions contained in the program agree-
ment and allocation approval letter 
should so indicate by having its Chief 
Executive Officer sign the program 
agreement and submit the signed 
agreement to the Director, Marketing 
Operations Staff, FAS, USDA. Final 
agreement shall occur when the Ad-
ministrator signs the agreement on be-
half of FAS. The application, the pro-
gram agreement, the allocation ap-
proval letter, and this part shall estab-
lish the terms and conditions of a Co-
operator agreement between FAS and 
the approved applicant. 

§ 1484.31 Who acts on behalf of each 
Cooperator? 

The Cooperator shall designate at 
least two individuals in its organiza-
tion to sign program agreements, reim-
bursement claims, and requests. The 
Cooperator shall submit the signature 
card signed by those designated indi-
viduals and by the Cooperator’s Chief 
Executive Officer to the Director, Mar-
keting Operations Staff, FAS, USDA, 
prior to the start of the marketing 
plan year. The Cooperator shall imme-
diately notify the Director of any 
changes in signatories (e.g., removal or 
addition of individuals, name changes, 
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etc.), and shall submit a revised signa-
ture card accordingly. 

§ 1484.32 Must Cooperators follow spe-
cific employment practices? 

(a) A Cooperator shall enter into 
written contracts with all overseas em-
ployees and shall ensure that all terms, 
conditions, and related formalities of 
such contracts conform to governing 
local law. 

(b) A Cooperator shall, in its overseas 
offices, conform its office hours, work 
week, and holidays to local law and to 
the custom generally observed by U.S. 
commercial entities in the local busi-
ness community. 

(c) A Cooperator may pay salaries or 
fees in any currency (U.S. or foreign) in 
conformance with contract specifica-
tions. Cooperators are cautioned to 
consult local laws regarding currency 
restrictions. 

§ 1484.33 Must Cooperators follow cer-
tain financial management guide-
lines? 

(a) A Cooperator shall implement and 
maintain a financial management sys-
tem that conforms to generally accept-
ed accounting principles. 

(b) A Cooperator shall institute in-
ternal controls and provide written 
guidance to commercial entities par-
ticipating in its activities to ensure 
their compliance with these provisions. 
Each Cooperator shall maintain all 
original records and documents relat-
ing to program activities for 5 calendar 
years following the end of the applica-
ble marketing plan year and shall 
make such records and documents 
available upon request to authorized 
officials of the U.S. Government. A Co-
operator shall also maintain all docu-
ments related to employment, such as 
employment applications, contracts, 
position descriptions, leave records, 
and salary changes; and all records per-
taining to contractors. A Cooperator 
shall also maintain adequate docu-
mentation related to the proper dis-
position of all property purchased by 
the Cooperator and for which the Coop-
erator is reimbursed with program 
funds. 

(c) A Cooperator shall maintain its 
records of expenditures and contribu-
tions in a manner that allows it to pro-

vide information by marketing plan 
year, country or region, activity num-
ber, and cost category. Such records 
shall include: 

(1) Receipts for all STRE (actual ven-
dor invoices or restaurant checks, 
rather than credit card receipts); 

(2) Original receipts for any other 
program related expenditure in excess 
of $25.00; 

(3) The exchange rate used to cal-
culate the dollar equivalent of each ex-
penditure made in a foreign currency 
and the basis for such calculation; 

(4) Copies of reimbursement claims; 
(5) An itemized list of claims charged 

to the Cooperator’s FMD account; 
(6) Documentation with accom-

panying English translation supporting 
each reimbursement claim, including 
original evidence to support the finan-
cial transactions, such as canceled 
checks, receipted paid bills, contracts 
or purchase orders, per diem calcula-
tions, and travel vouchers; and 

(7) Documentation supporting con-
tributions including: the date(s), pur-
pose, and location(s) of each activity 
for which cash, goods, or services were 
claimed as a contribution; who con-
ducted the activity; the participating 
groups or individuals; and the method 
of computing the claimed contribu-
tions. Cooperators must retain, and 
make available for audit, documenta-
tion related to claimed contributions. 

(d) Upon request, a Cooperator shall 
provide to FAS the original documents 
which support the Cooperator’s reim-
bursement claims. FAS may deny a 
claim for reimbursement if the claim is 
not supported by adequate documenta-
tion. 

§ 1484.34 Must Cooperators adhere to 
specific standards of ethical con-
duct? 

(a) A Cooperator shall conduct its 
business in accordance with the laws 
and regulations of the country(s) in 
which each activity is carried out. 

(b) Neither a Cooperator nor its af-
filiates shall make export sales of agri-
cultural commodities covered under 
the terms of a project agreement. Nei-
ther a Cooperator nor its affiliates 
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shall charge a fee for facilitating an ex-
port sale. For the purposes of this para-
graph, ‘‘affiliate’’ means any partner-
ship, association, company, corpora-
tion, trust, or any other such party in 
which the Cooperator has an invest-
ment, other than a mutual fund. A Co-
operator may collect check-off funds 
and membership fees that are required 
for membership in the Cooperator’s or-
ganization. 

(c) The Cooperator shall not use pro-
gram activities or program funds to 
promote private self interests or con-
duct private business, except as mem-
bers of sales teams. 

(d) A Cooperator shall select U.S. ag-
ricultural industry representatives to 
participate in activities such as trade 
teams or trade fairs based on criteria 
that ensure participation on an equi-
table basis by a broad cross section of 
the U.S. industry. If requested, a Coop-
erator shall submit such selection cri-
teria to FAS for approval. 

(e) All Cooperators should endeavor 
to ensure fair and accurate fact-based 
advertising. Deceptive or misleading 
promotions may result in cancellation 
or termination of a project agreement. 

(f) The Cooperator must report any 
actions or circumstances that have a 
bearing on the propriety of program ac-
tivities to the Attache/Counselor and 
the Cooperator’s U.S. office shall re-
port such actions in writing to the ap-
propriate Division Director. 

§ 1484.35 Must Cooperators follow spe-
cific contracting procedures? 

(a) Cooperators have full and sole re-
sponsibility for the legal sufficiency of 
all contracts and assume financial li-
ability for any costs or claims result-
ing from suits, challenges, or other dis-
putes based on contracts entered into 
by the Cooperator. Neither FAS nor 
any other agency of the United States 
Government or any official or em-
ployee of FAS or the United States 
Government has any obligation or re-
sponsibility with respect to Cooperator 
contracts with third parties. 

(b) Cooperators are responsible for 
ensuring to the extent possible that 
the terms, conditions, and costs of con-
tracts constitute the most economical 
and effective use of project funds. 

(c) All fees for professional and con-
sulting services paid in any part with 
project funds must be covered by writ-
ten contracts. 

(d) A Cooperator shall: 
(1) Ensure that all expenditures for 

goods and services in excess of $25.00, 
which are reimbursed with project 
funds, are documented by a purchase 
order, invoice, or contract; 

(2) Ensure that no employee or offi-
cer participates in the selection or 
award of a contract in which such em-
ployee or officer, or the employee’s or 
officer’s family or partners has a finan-
cial interest; 

(3) Conduct all contracting in an 
open manner. Individuals who develop 
or draft specifications, requirements, 
statements of work, invitations for 
bids, or requests for proposals for pro-
curement of any goods or services shall 
be excluded from competition for such 
procurement; 

(4) Base each solicitation for profes-
sional or consulting services on a clear 
and accurate description of the require-
ments for the services to be procured; 

(5) Perform some form of price or 
cost analysis, such as a comparison of 
price quotations to market prices or 
other price indicia, to determine the 
reasonableness of the offered prices; 
and 

(6) Document the decision-making 
process. 

[64 FR 52630, Sept. 30, 1999. Redesignated and 
amended at 65 FR 9995, Feb. 25, 2000] 

§ 1484.36 How do Cooperators dispose 
of disposable property? 

(a) Property purchased by the Coop-
erator, and for which the Cooperator is 
reimbursed with project funds, that is 
unusable, unserviceable, or no longer 
needed for project purposes shall be 
disposed of in one of the following 
ways. The Cooperator may: 

(1) Exchange or sell the property, 
provided that it applies any exchange 
allowance, insurance proceeds, or sales 
proceeds toward the purchase of other 
property needed in the project; 

(2) With FAS approval, transfer the 
goods to other Cooperators for their ac-
tivities, or to a foreign third party; or 

(3) Upon Attache/Counselor approval, 
donate the goods to a local charity, or 
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convey the goods to the Attache/Coun-
selor, along with an itemized inventory 
list and any documents of title. 

(b) A Cooperator shall maintain an 
inventory of all property valued at $500 
or more which was acquired in further-
ance of program activities. The inven-
tory shall list and number each item 
and include the date of purchase or ac-
quisition, cost of purchase, replace-
ment value, serial number, make, 
model, and electrical requirements. 

(c) The Cooperator shall insure all 
property which was acquired with pro-
gram funds and safeguard such prop-
erty against theft, damage, and unau-
thorized use. The Cooperator shall 
promptly report any loss, theft, or 
damage of such property to the insur-
ance company. 

(d) The Cooperator is responsible for 
reimbursing FAS for the value of any 
uninsured property at the time of the 
loss or theft of the property. 

[64 FR 52630, Sept. 30, 1999. Redesignated and 
amended at 65 FR 9995, 9996, Feb. 25, 2000] 

§ 1484.37 Must Cooperators adhere to 
Federal Travel Regulations? 

Travel shall conform to the U.S. Fed-
eral Travel Regulation (41 CFR Chap-
ters 300 through 304) and air travel 
shall conform to the requirements of 
the ‘‘Fly America Act’’ (49 U.S.C. 1517). 
The Cooperator shall notify the Atta-
che/Counselor in the destination coun-
tries in writing in advance of any pro-
posed travel. The timing of such notice 
should be far enough in advance to en-
able the Attache/Counselor to schedule 
appointments, make preparations, or 
otherwise provide any assistance being 
requested. Failure to provide advance 
notification of travel may result in dis-
allowance of the expenses related to 
the travel. 

§ 1484.38 Can a Cooperator keep pro-
ceeds generated from an activity? 

Any income or refunds generated 
from an activity, i.e., participation 
fees, proceeds of sales, refunds of value 
added taxes (VAT), the expenditures 
for which have been wholly or partially 
reimbursed, shall be repaid by submit-
ting a check payable to Commodity 
Credit Corporation or by offsetting the 

Cooperator’s next reimbursement 
claim. 

[64 FR 52630, Sept. 30, 1999. Redesignated and 
amended at 65 FR 9995, 9996, Feb. 25, 2000] 

Subpart D—Contributions and 
Reimbursements 

§ 1484.50 What cost share contribu-
tions are eligible? 

(a) The Cooperator shall pay all costs 
necessary for the operation of the Co-
operator’s U.S. office. 

(b) In calculating the amount of con-
tributions that it will make, and the 
contributions it will receive from a 
U.S. industry or a State agency, a Co-
operator program applicant may in-
clude the costs (or such prorated costs) 
listed under paragraph (c) of this sec-
tion if: 

(1) Expenditures will be made in fur-
therance of the Cooperator’s overall 
foreign market development program; 

(2) The contributor has not been or 
will not be reimbursed by any other 
source for such costs; and 

(3) The contribution is made during 
the period covered by the project 
agreement. 

(c) Subject to paragraph (b) of this 
section, eligible contributions are: 

(1) Cash; 
(2) Compensation paid to personnel; 
(3) The cost of acquiring materials, 

supplies, or services; 
(4) The cost of office space; 
(5) A reasonable and justifiable pro-

portion of general administrative costs 
and overhead; 

(6) Payments for indemnity and fidel-
ity bond expenses; 

(7) The cost of business cards; 
(8) The cost of seasonal greeting 

cards; 
(9) Fees for office parking; 
(10) The cost of subscriptions to pub-

lications; 
(11) The cost of activities conducted 

overseas; 
(12) Credit card fees; 
(13) The cost of any independent eval-

uation or audit that is not required by 
FAS to ensure compliance with pro-
gram requirements; 

(14) The cost of giveaways, awards, 
prizes and gifts; 

(15) The cost of product samples; 
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(16) Fees for participating in U.S. 
government activities; 

(17) The cost of air and local travel in 
the United States related to a foreign 
market development effort; 

(18) Transportation and shipping 
costs; 

(19) The cost of displays and pro-
motional materials; 

(20) Advertising costs; 
(21) Reasonable travel costs and ex-

penses related to undertaking a foreign 
market development activity; 

(22) Payment of employee’s or con-
tractor’s share of personal taxes; 

(23) The cost associated with trade 
shows, seminars, entertainment and 
STRE conducted in the United States; 

(24) Product research that is under-
taken to benefit an industry and has a 
specific export application; and 

(25) Consumer promotions. 

§ 1484.51 What are ineligible contribu-
tions? 

(a) The following are not eligible con-
tributions: 

(1) Any portion of salary or com-
pensation of an individual who is the 
target of a promotional activity; 

(2) Any land costs other than allow-
able costs for office space; 

(3) Depreciation; 
(4) The cost of refreshments and re-

lated equipment provided to office 
staff; 

(5) The cost of insuring articles 
owned by private individuals; 

(6) The cost of any arrangement 
which has the effect of reducing the 
selling price of an agricultural com-
modity; 

(7) The cost of product development 
or product modifications; 

(8) Slotting fees or similar sales ex-
penditures; 

(9) Funds, services, or personnel pro-
vided by any U.S. government agency; 

(10) Capital investments made by a 
third party, such as permanent struc-
tures, real estate, and the purchase of 
office equipment and furniture; 

(11) The value of any services gen-
erated by a Cooperator or third party 
which involve no expenditure by the 
Cooperator or third party, e.g., free 
publicity; 

(12) Membership fees in clubs and so-
cial organizations; and 

(13) costs included as contributions 
for any other federally-assisted project 
or program. 

(b) The Deputy Administrator shall 
determine, at the Deputy Administra-
tor’s discretion, whether any cost not 
expressly listed in this section may be 
included by the Cooperator as an eligi-
ble contribution. 

§ 1484.52 What are the guidelines for 
computing the value of non-cash 
contributions? 

(a) Computing the value of an individ-
ual’s time. If an individual’s salary is 
known, allocate the individual’s salary 
on the basis of time spent on foreign 
market development activities. If the 
individual’s salary is unknown, claim 
up to the equivalent of a step 10, GS–15 
for professional personnel and up to the 
current estimated industry rate at the 
person’s level of employment for non-
professional personnel. 

(b) Computing the value of indirect ex-
penditures. Allocate value on the basis 
of sound management and accounting 
procedures when considering indirect 
expenditures, such as overhead and fa-
cilities, which are furnished by the in-
dustry. 

§ 1484.53 What are the requirements 
for documenting and reporting con-
tributions? 

(a) Each claimed contribution must 
be documented by the Cooperator, 
showing the method of computing non- 
cash contributions, salaries, and travel 
expenses. 

(b) Each Cooperator must keep 
records of the methods used to com-
pute the value of non-cash contribu-
tions, and 

(1) Copies of invoices or receipts for 
expenses paid by the U.S. industry and 
not reimbursed by the Cooperator for 
the joint activity; or 

(2) If invoices are not available, an 
itemized statement from the U.S. in-
dustry as to what costs it incurred pur-
suant to the joint activity; or 

(3) If neither of the foregoing is avail-
able, a statement from the U.S. indus-
try as to what goods and services it 
provided; or 

(4) If none of the foregoing are avail-
able, a memo to the files of the U.S. 
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Cooperator’s estimate of what con-
tributions were made by the U.S. in-
dustry, item by item, and the method 
used to assign a value to each. 

(c) Each Cooperator must report its 
contributions as described in § 1550.70 
(a). 

§ 1484.54 What expenditures may FAS 
reimburse under the Cooperator 
program? 

(a) A Cooperator may seek reim-
bursement for an expenditure if: 

(1) The expenditure is reasonable and 
has been made in furtherance of a mar-
ket development activity; and 

(2) The Cooperator has not been or 
will not be reimbursed for such expend-
iture by any other source. 

(b) Subject to paragraph (a) of this 
section, FAS will reimburse, in whole 
or in part, the cost of: 

(1) Production and placement of ad-
vertising in print or electronic media 
or on billboards or posters; 

(2) Production and distribution of 
banners, recipe cards, table tents, shelf 
talkers, and similar point of sale mate-
rials; 

(3) Direct mail advertising; 
(4) Food service promotions, product 

demonstrations to the trade, and dis-
tribution of promotional samples; 

(5) Temporary displays and rental of 
space for temporary displays; 

(6) Fees for participation in retail 
and trade exhibits and shows, and 
booth construction and transportation 
of related materials to such exhibits 
and shows; 

(7) Trade seminars, including space 
rental, equipment rental, and duplica-
tion of seminar materials; 

(8) Production and distribution of 
publications; 

(9) Part-time contractors, such as in-
terpreters, translators, and reception-
ists, to help with the implementation 
of promotional activities, such as trade 
shows, food service promotions, and 
trade seminars; 

(10) Giveaways, awards, prizes, gifts, 
and other similar promotional mate-
rials, subject to the limitation that 
FAS will not reimburse more than $1.00 
per item; 

(11) Compensation and allowances for 
housing, educational tuition, and cost 
of living adjustments paid to U.S. cit-

izen employees or U.S. citizen contrac-
tors stationed overseas, subject to the 
limitation that FAS shall not reim-
burse that portion of: 

(i) The total of compensation and al-
lowances that exceed 125 percent of the 
level of a GS–15, Step 10 salary for U.S. 
Government employees, and 

(ii) Allowances that exceed the rate 
authorized for U.S. Embassy personnel; 

(12) Foreign transfer, temporary 
lodging, and post hardship differential 
allowances for U.S. citizen employees; 

(13) Approved salaries or compensa-
tion for non-U.S. citizens and non-U.S. 
contractors. Generally, FAS will not 
reimburse any portion of a non-U.S. 
citizen employee’s compensation that 
exceeds the compensation prescribed 
for the most comparable position in 
the Foreign Service National (FSN) 
salary plan applicable to the country 
in which the employee works. However, 
if the local FSN salary plan is inappro-
priate, a Cooperator may request a 
higher level of reimbursement for a 
non-U.S. citizen in accordance with 
§ 1550.20 (b)(8); 

(14) A retroactive salary adjustment 
that conforms to a change in FSN sal-
ary plans, effective as of the date of 
such change; 

(15) Accrued annual leave at such 
time when employment is terminated 
or when required by local law; 

(16) Overtime paid to clerical staff; 
(17) Fees for professional and consult-

ant services; 
(18) Air travel, plus passports, visas, 

and inoculations, subject to the limita-
tion that FAS will not reimburse any 
portion of air travel in excess of the 
full fare economy rate or when the Co-
operator fails to notify the Attaché/ 
Counselor in the destination country in 
advance of the travel, unless the Dep-
uty Administrator determines it was 
impractical to provide such notifica-
tion; 

(19) Per diem, subject to the limita-
tion that FAS will not reimburse per 
diem in excess of the rates allowed 
under the U.S. Federal Travel Regula-
tion (41 CFR Chapters 300 through 304); 

(20) Automobile mileage at the local 
U.S. Embassy rate, or rental cars while 
in travel status; 

(21) Other allowable expenditures 
while in travel status as authorized by 
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the U.S. Federal Travel Regulation (41 
CFR Chapters 300 through 304); 

(22) An overseas office, including 
rent, utilities, communications origi-
nating overseas, office supplies, acci-
dent liability insurance premiums, and 
legal and accounting services; 

(23) The purchase, lease, or repair of, 
or insurance premiums for, property 
that has an expected useful life of at 
least one year, such as furniture, 
equipment, machinery, removable fix-
tures, floor coverings, and computer 
hardware and software; 

(24) Office decor, such as draperies or 
blinds; 

(25) Premiums for health or accident 
insurance or other benefits for foreign 
national employees that the employer 
is required by law to pay; 

(26) Accident liability insurance pre-
miums for facilities used jointly with 
third party participants for Cooperator 
program activities, or such insurance 
premiums for travel of non-Cooperator 
personnel; 

(27) Market research; 
(28) Evaluations, if not required by 

FAS to ensure compliance with pro-
gram requirements; 

(29) Legal fees to obtain advice on the 
host country’s labor laws; 

(30) Employment agency fees; 
(31) STRE, including breakfast, 

lunch, dinner, receptions, and refresh-
ments at activities; miscellaneous 
courtesies such as checkroom fees, taxi 
fares, and tips; and decorations for a 
special promotional occasion; 

(32) Educational travel of dependent 
children, visitation travel, rest and re-
cuperation travel, home leave travel, 
and emergency visitation travel for 
U.S. overseas employees as allowed 
under the Foreign Affairs Manual; 

(33) Evacuation payments (safe 
haven), and shipment and storage of 
household goods and motor vehicles; 

(34) Demonstration projects; 
(35) Purchase of trade and business 

periodicals containing material related 
to market development activities for 
use by overseas staffs; 

(36) Training expenses in the U.S. for 
FSNs; 

(37) Language training for U.S. cit-
izen employees at the foreign post of 
assignment; 

(38) Forward year financial obliga-
tions required by local law or custom; 
such as severance pay, attributable to 
employment of foreign nationals; or 
forfeiture of rent or deposits, attrib-
utable to the closure of an office; 

(39) Fees for storage of necessary pro-
gram materials; 

(40) Shipment of samples or other 
program materials from the U.S. to 
foreign countries; and 

(41) That portion of airtime for wire-
less phones that is devoted to program 
activities and monthly service fees pro-
rated at the proportion of program-re-
lated airtime to total airtime. 

§ 1484.55 What expenditures may not 
be reimbursed under the Coop-
erator program? 

(a) FAS will not reimburse expendi-
tures made prior to approval of a Co-
operator’s program, unreasonable ex-
penditures, or any cost of: 

(1) Expenses, fines, settlements, or 
claims resulting from suits, challenges, 
or disputes emanating from employ-
ment terms, conditions, contract provi-
sions, or related formalities; 

(2) Product development, product 
modification, or product research; 

(3) Product samples; 
(4) Slotting fees or similar sales ex-

penditures; 
(5) The purchase, construction, or 

lease of space for permanent displays, 
i.e., displays lasting beyond one mar-
keting plan year; 

(6) Office parking fees; 
(7) Coupon redemption or price dis-

counts; 
(8) Refundable deposits or advances; 
(9) Giveaways, awards, prizes, gifts, 

and other similar promotional mate-
rials in excess of $1.00 per item; 

(10) Alcoholic beverages that are not 
an integral part of a promotional activ-
ity; 

(11) The purchase, lease (except for 
use in authorized travel status), or re-
pair of motor vehicles; 

(12) Travel of applicants for employ-
ment interviews; 

(13) Unused non-refundable airline 
tickets or associated penalty fees, ex-
cept where travel is restricted by U.S. 
government action or advisory; 
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(14) Any arrangement which has the 
effect of reducing the selling price of 
an agricultural commodity; 

(15) Goods and services and salaries 
of third party personnel; 

(16) Membership fees in clubs and so-
cial organizations; 

(17) Indemnity and fidelity bonds; 
(18) Fees for participating in U.S. 

Government sponsored activities, other 
than trade fairs, shows, and exhibits; 

(19) Business cards; 
(20) Seasonal greeting cards; 
(21) Subscriptions to non-trade re-

lated publications; 
(22) Credit card fees; 
(23) Refreshments, or related equip-

ment, for office staff; 
(24) Insurance on household goods 

and personal effects, including pri-
vately-owned automobiles, whether 
overseas or stored in the U.S., belong-
ing to U.S. citizen employees; 

(25) Home office domestic adminis-
trative expenses, including commu-
nication costs; 

(26) Payment of U.S. or foreign em-
ployee’s or contractor’s share of per-
sonal taxes, except as legally required 
in a foreign country; 

(27) Wireless phone equipment, equip-
ment repair, insurance, and other re-
lated charges; 

(28) STRE expenses incurred in the 
U.S; 

(29) Entertainment, e.g., amuse-
ments, diversions, cover charges, per-
sonal gifts, or tickets to theatrical or 
sporting events; 

(30) Functions (including receptions 
and meals at Cooperator staff con-
ferences) at which target groups, such 
as members of the overseas trade, opin-
ion leaders, foreign government offi-
cials, and other similar groups, are not 
present; or 

(31) Promotions directed at con-
sumers purchasing in their individual 
capacity. 

(b) The Deputy Administrator may 
determine, at the Deputy Administra-
tor’s discretion, whether any cost not 
expressly listed in this section will be 
reimbursed. 

(c) FAS will reimburse for expenses 
incurred up to 30 calendar days beyond 
the conclusion of the marketing plan 
year. 

§ 1484.56 How are Cooperators reim-
bursed? 

(a) A format for reimbursement 
claims is available from the Director, 
Marketing Operations Staff, FAS, 
USDA. Claims for reimbursement shall 
contain at least the following informa-
tion: 

(1) Activity code; 
(2) Country code; 
(3) Cost category; 
(4) Amount to be reimbursed or cred-

ited; 
(5) If applicable, any reduction in the 

amount of reimbursement claimed to 
offset FAS demand for refund of 
amounts previously reimbursed, and 
reference to the relevant Compliance 
Report; and 

(6) If applicable, any amount pre-
viously claimed that has not been re-
imbursed. 

(b) All claims for reimbursement 
shall be submitted by the Cooperator’s 
U.S. office to the Director, Marketing 
Operations Staff, FAS, USDA. 

(c) FAS will not reimburse claims 
submitted later than 6 months after 
the end of a marketing plan year. 

(d) If FAS overpays a reimbursement 
claim, the Cooperator shall repay FAS 
within 30 days the amount of the over-
payment either by submitting a check 
payable to FAS or by offsetting its 
next reimbursement claim. 

(e) If a Cooperator receives a reim-
bursement or offsets an advanced pay-
ment which is later disallowed, the Co-
operator shall within 30 days of such 
disallowance repay FAS the amount 
owed either by submitting a check pay-
able to FAS or by offsetting its next 
reimbursement claim. 

(f) The Cooperator shall report any 
actions having a bearing on the pro-
priety of any claims for reimbursement 
to the Attache/Counselor and its U.S. 
office shall report such actions in writ-
ing to the Division Director(s). 

§ 1484.57 Will FAS make advance pay-
ments to a Cooperator? 

(a) Policy. In general, FAS operates 
the Cooperator program on a reimburs-
able basis. 

(b) Exception. Upon request, FAS may 
make two types of advance payments 
to a Cooperator. The first is a revolv-
ing fund operating advance provided by 
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FAS only to Cooperators with foreign 
offices supported with project funds. 
The second is a special advance pay-
ment used to pay an impending large 
cost item. FAS will provide this type of 
advance expense payment in lieu of di-
rect payments by FAS to vendors or 
other third parties. All Cooperators, 
with or without project fund-supported 
foreign offices, are eligible to request 
special advance payments. Normally, 
special advance payments received 
from FAS must be liquidated by the 
Cooperator within 90 days from the 
date of receipt. Prior to making an ad-
vance, FAS may require the partici-
pant to submit security in a form and 
amount acceptable to FAS to protect 
FAS’ financial interests. FAS will not 
make any special advance payment to 
a Cooperator where a special advance is 
outstanding from a prior marketing 
plan year. Cooperators shall deposit 
and maintain advances in insured, in-
terest-bearing accounts, unless such 
accounts are prohibited by law or cus-
tom of a host country. 

(c) Refunds due FAS. A participant 
shall return any unexpended portion of 
an advance, plus any interest earned, 
either by submitting a check payable 
to FAS or by offsetting its next reim-
bursement claim. All checks shall be 
mailed to the Director, Marketing Op-
erations Staff, FAS, USDA. 

Subpart E—Reporting, Evaluation, 
and Compliance 

§ 1484.70 Must Cooperators report to 
FAS? 

(a) End-of-year contribution report. 
Not later than January 31 of the year 
following the completion of the mar-
keting plan year, a Cooperator shall 
submit two copies of a report which 
identifies contributions made by the 
Cooperator and the U.S. industry dur-
ing that marketing plan year. A sug-
gested format of a contribution report 
is available on the FAS home page 
(http://www.fas.usda.gov/mos/programs/ 
fnotice.html) on the Internet or from 
the Director, Marketing Operations 
Staff, FAS, USDA. 

(b) Trip reports. Not later than 45 days 
after completion of travel (other than 
local travel), a Cooperator shall submit 
a trip report. The report must include 

the name(s) of the traveler(s), purpose 
of travel, itinerary, names and affili-
ations of contacts, and a brief sum-
mary of findings, conclusions, rec-
ommendations, or specific accomplish-
ments. 

(c) Research reports. Not later than 6 
months after the end of its marketing 
plan year, a Cooperator shall submit a 
report on any research conducted in ac-
cordance with its application. 

(d) Submission of reports. A Cooperator 
shall submit the reports required by 
this section to the appropriate Division 
Director. Trip reports and research re-
ports shall also be submitted to the ap-
propriate Attache/Counselor(s). All re-
ports shall be in English and include 
the Cooperator’s agreement number, 
the countries and period covered, and 
the date of the report. 

(e) Additional reports. FAS may re-
quire the submission of additional re-
ports. 

(f) Independent audit reports. A Coop-
erator shall provide to the FAS Com-
pliance Review Staff, upon request, any 
audit reports by independent public ac-
countants. 

§ 1484.71 Are Cooperator documents 
subject to the provisions of the 
Freedom of Information Act? 

(a) Documents submitted to FAS by 
Cooperators are subject to the provi-
sions of the Freedom of Information 
Act (FOIA), 5 U.S.C. 552, 7 CFR part 1, 
Subpart A—Official Records, and, spe-
cifically, 7 CFR 1.11—Handling Infor-
mation from a Private Business. 

(b) If requested by a person located in 
the United States, a Cooperator shall 
provide to such person a copy of any 
document in its possession or control 
containing market information devel-
oped and produced under the terms of 
its agreement. The Cooperator may 
charge a fee not to exceed the costs for 
assembling, duplicating, and distrib-
uting the materials. 

(c) The results of any research con-
ducted by a Cooperator under an agree-
ment shall be the property of the U.S. 
Government. 

§ 1484.72 How is program effectiveness 
measured? 

(a) The Government Performance and 
Results Act (GPRA) of 1993 (5 U.S.C. 
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306; 31 U.S.C. 1105, 1115–1119, 3515, 9703– 
9704) requires performance measure-
ment of Federal programs, including 
the Cooperator program. Evaluation of 
the Cooperator program’s effectiveness 
will depend on a clear statement by 
each Cooperator of the constraints and 
opportunities facing U.S. exports, goals 
to be met within a specified time, a 
schedule of measurable milestones for 
gauging success, a plan for achieve-
ment, and reports of activity results. 

(b) Evaluation is an integral element 
of program planning and implementa-
tion, providing the basis for the stra-
tegic plan. The evaluation results 
guide the development and scope of a 
Cooperator’s program, contribute to 
program accountability, and provide 
evidence of program effectiveness. 

(c) A Cooperator shall conduct peri-
odic evaluations of its program and ac-
tivities and may contract with an inde-
pendent evaluator to satisfy this re-
quirement. FAS reserves the right to 
have direct input and control over de-
sign, scope, and methodology of any 
such evaluation, including direct con-
tact with and provision of guidance to 
the independent evaluator. 

(d) A Cooperator shall complete at 
least one program evaluation each 
year. Actual scope and timing of the 
program evaluation shall be deter-
mined by the Cooperator and the Divi-
sion Director and specified in the Co-
operator’s application approval letter. 
A program evaluation shall contain: 

(1) The name of the party conducting 
the evaluation; 

(2) The activities covered by the eval-
uation; 

(3) A concise statement of the con-
straint(s) and opportunities and the 
goals specified in the application; 

(4) A description of the evaluation 
methodology; 

(5) A description of additional export 
sales achieved, including the ratio of 
additional export sales in relation to 
Cooperator program funding received; 

(6) A summary of the findings, in-
cluding an analysis of the strengths 
and weaknesses of the program(s); and 

(7) Recommendations for future pro-
grams. 

(e) A Cooperator shall submit, via a 
cover letter to the Division Director, 
an executive summary which assesses 

the program evaluation’s findings and 
recommendations and proposes changes 
in program strategy or design as a re-
sult of the evaluation. 

§ 1484.73 Are Cooperators penalized 
for failing to make required con-
tributions? 

A Cooperator’s contribution require-
ment is specified in the Cooperator 
program allocation letter. If a Coop-
erator fails to contribute the amount 
specified in its allocation approval let-
ter, the Cooperator shall pay to Com-
modity Credit Corporation in U.S. dol-
lars the difference between the amount 
it has contributed and the amount 
specified in the allocation approval let-
ter. A Cooperator shall remit such pay-
ment by December 31 following the end 
of the marketing plan year. 

[64 FR 52630, Sept. 30, 1999. Redesignated and 
amended at 65 FR 9995, 9996, Feb. 25, 2000] 

§ 1484.74 How is Cooperator program 
compliance monitored? 

(a) The Compliance Review Staff 
(CRS), FAS, performs periodic on-site 
reviews of Cooperators to ensure com-
pliance with this part. 

(b) In order to verify that federal 
funds received by a Cooperator do not 
supplant private or U.S. industry funds 
or contributions pursuant to 
§ 1550.20(a)(14), FAS will consider the 
Cooperator’s overall marketing budget 
from year to year, variations in pro-
motional strategies within a country 
or region, and new markets. 

(c) The Director, CRS, will notify a 
Cooperator through a compliance re-
port when it appears that Commodity 
Credit Corporation may be entitled to 
recover funds from that Cooperator. 
The compliance report will state the 
basis for this action. 

[64 FR 52630, Sept. 30, 1999. Redesignated and 
amended at 65 FR 9995, 9996, Feb. 25, 2000] 

§ 1484.75 How does a Cooperator re-
spond to a compliance report? 

(a) A Cooperator shall, within 60 days 
of the date of the compliance report, 
submit a written response to the Direc-
tor, CRS. This response shall include 
any money owed to Commodity Credit 
Corporation if the Cooperator does not 
wish to contest the compliance report. 
The Director, CRS, at the Director’s 
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discretion, may extend the period for 
response up to an additional 30 days. If 
the Cooperator does not respond to the 
compliance report within the required 
time period or, if after review of the 
Cooperator’s response, the Director, 
CRS, determines that Commodity 
Credit Corporation may be entitled to 
recover funds from the Cooperator, the 
Director, CRS, will refer the compli-
ance report to the Deputy Adminis-
trator. 

(b) If, after review of the compliance 
report and response, the Deputy Ad-
ministrator determines that the Coop-
erator owes money to FAS, the Deputy 
Administrator will so inform the Coop-
erator. The Deputy Administrator may 
initiate action to collect such amount 
pursuant to 7 CFR Part 1403, Debt Set-
tlement Policies and Procedures. De-
terminations of the Deputy Adminis-
trator will be in writing and in suffi-
cient detail to inform the Cooperator 
of the basis for the determination. The 
Cooperator has 30 days from the date of 
the Deputy Administrator’s initial de-
termination to submit any money owed 
to Commodity Credit Corporation or to 
request reconsideration. 

[64 FR 52630, Sept. 30, 1999. Redesignated and 
amended at 65 FR 9995, 9996, Feb. 25, 2000] 

§ 1484.76 Can a Cooperator appeal the 
determinations of the Deputy Ad-
ministrator? 

(a) The Cooperator may appeal the 
determinations of the Deputy Adminis-
trator to the Administrator. An appeal 
must be in writing and be submitted to 
the Office of the Administrator within 
30 days following the date of the initial 
determination by the Deputy Adminis-
trator or the determination on recon-
sideration. The Cooperator may re-
quest a hearing. 

(b) If the Cooperator submits its ap-
peal and requests a hearing, the Ad-
ministrator, or the Administrator’s 
designee, will set a date and time, gen-
erally within 60 days. The hearing will 
be an informal proceeding. A transcript 
will not ordinarily be prepared unless 
the Cooperator bears the cost of a tran-
script; however, the Administrator 
may have a transcript prepared at 
FAS’s expense. 

(c) The Administrator will base the 
determination on appeal upon informa-

tion contained in the administrative 
record and will endeavor to make a de-
termination within 60 days after sub-
mission of the appeal, hearing, or re-
ceipt of any transcript, whichever is 
later. The determination of the Admin-
istrator will be the final determination 
of FAS. The Cooperator must exhaust 
all administrative remedies contained 
in this section before pursuing judicial 
review of a determination by the Ad-
ministrator. 

PART 1485—COOPERATIVE AGREE-
MENTS FOR THE DEVELOPMENT 
OF FOREIGN MARKETS FOR AG-
RICULTURAL COMMODITIES 

Subpart A [Reserved] 

Subpart B—Market Access Program 

Sec. 
1485.10 General purpose and scope. 
1485.11 Definitions. 
1485.12 Participation eligibility. 
1485.13 Application process and strategic 

plan. 
1485.14 Application approval and formation 

of agreements. 
1485.15 Activity plan. 
1485.16 Reimbursement rules. 
1485.17 Reimbursement procedures. 
1485.18 Advances. 
1485.19 Employment practices. 
1485.20 Financial management, reports, 

evaluations and appeals. 
1485.21 Failure to make required contribu-

tion. 
1485.22 Submissions. 
1485.23 Miscellaneous provisions. 
1485.24 Applicability date. 
1485.25 Paperwork reduction requirement. 

AUTHORITY: 7 U.S.C. 5623, 5662–5664 and sec. 
1302, Pub. L. 103–66, 107 Stat. 330. 

SOURCE: 60 FR 6363, Feb. 1, 1995, unless oth-
erwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 1485 appear at 61 FR 58780, Nov. 19, 1996. 

Subpart A [Reserved] 

Subpart B—Market Access 
Program 

§ 1485.10 General purpose and scope. 
(a) This subpart sets forth the poli-

cies underlying the Commodity Credit 
Corporation’s (CCC) operation of the 
Market Access Program (MAP), and a 
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subcomponent of that program, the Ex-
port Incentive Program/Market Access 
Program (EIP/MAP). It also establishes 
the general terms and conditions appli-
cable to MAP and EIP/MAP agree-
ments. 

(b) Under the MAP, CCC enters into 
agreements with nonprofit trade orga-
nizations to share the costs of certain 
overseas marketing and promotion ac-
tivities that are intended to develop, 
maintain or expand commercial export 
markets for U.S. agricultural commod-
ities and products. MAP participants 
may receive assistance for either ge-
neric or brand promotion activities. 
EIP/MAP participants are U.S. com-
mercial entities that receive assistance 
for brand promotion activities. 

(c) The MAP and EIP/MAP generally 
operate on a reimbursement basis, and 
CCC may, at its option, provide such 
reimbursement either in cash or in CCC 
commodity certificates. 

(d) CCC’s policy is to ensure that ben-
efits generated by MAP and EIP/MAP 
agreements are broadly available 
throughout the relevant agricultural 
sector and no one entity gains an 
undue advantage. The MAP and EIP/ 
MAP are administered by personnel of 
the Foreign Agricultural Service. 

§ 1485.11 Definitions. 
For purposes of this subpart the fol-

lowing definitions apply: 
Activity—a specific market develop-

ment effort undertaken by a partici-
pant. 

Activity plan—a document which de-
tails a participant’s proposed activities 
and budget. (Activity plan is used in lieu 
of the term Marketing plan to avoid ad-
ministrative confusion with plans sub-
mitted under the Cooperator Foreign 
Market Development Program.) 

Administrator—the Administrator, 
FAS, USDA, or designee. 

Agricultural commodity—an agricul-
tural commodity, food, feed, fiber, 
wood, livestock or insect, and any 
product thereof; and fish harvested 
from a U.S. aquaculture farm, or har-
vested by a vessel as defined in title 46, 
United States Code, in waters that are 
not waters (including the territorial 
sea) of a foreign country. 

APAR—activity plan amendment re-
quest. 

Attache/Counselor—the FAS employee 
representing USDA interests in the for-
eign country in which promotional ac-
tivities are conducted. 

Brand promotion—an activity that in-
volves the exclusive or predominant 
use of a single company name or 
logo(s) or brand name(s) of a single 
company. 

CCC—the Commodity Credit Corpora-
tion. 

Contribution—the cost-share expendi-
ture made by a participant in support 
of an approved activity. 

Credit memo—a notice that a vendor 
has decreased an amount owed for pro-
motional expenditures at the time the 
notice is issued. 

Demonstration projects—activities in-
volving the erection or construction of 
a structure or facility or the installa-
tion of equipment. 

Deputy Administrator—the Deputy Ad-
ministrator, Commodity and Mar-
keting Programs, FAS, USDA, or des-
ignee. 

Division Director—the director of a 
commodity division, Commodity and 
Marketing Programs, FAS, USDA. 

EIP/MAP—the Export Incentive Pro-
gram/Market Access Program. 

EIP/MAP participant—a U.S. commer-
cial entity which has entered into an 
EIP/MAP agreement with CCC. 

Eligible commodity—the agricultural 
commodity that is represented by an 
applicant. 

Expenditure—either the transfer of 
funds, or payment via a credit memo in 
lieu of a transfer of funds. 

Exported commodity—an agricultural 
commodity that is sold to buyers in, or 
is donated to, a foreign country. 

FAS—Foreign Agricultural Service, 
USDA. 

Foreign third party—a foreign entity 
that assists, in accordance with an ap-
proved activity plan, in promoting the 
export of a U.S. agricultural com-
modity. 

Generic promotion—a promotion that 
is not a brand promotion. 

Market—a country in which an activ-
ity is conducted. 

MAP—the Market Access Program. 
MAP participant—an entity which has 

entered into an MAP agreement with 
CCC. 
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Participant—a entity which has en-
tered into an agreement with CCC. 

Promoted commodity—an agricultural 
commodity whose sale is the intended 
result of a promotion activity. 

Sales team—a group of individuals en-
gaged in an approved activity intended 
to result in specific sales. 

Small-sized entity—a U.S. commercial 
entity which meets the small business 
size standards published at 13 CFR part 
121, Small Business Size Regulations. 

SRTG—an association of State De-
partments of Agriculture referred to as 
State Regional Trade Group(s). 

STRE—sales and trade relations ex-
penditures. 

Supergrade—a salary level designa-
tion that is applicable to certain non- 
U.S. employees who direct partici-
pants’ overseas offices. 

Trade team—a group of individuals 
engaged in an approved activity in-
tended to promote the interests of an 
entire agricultural sector rather than 
to result in specific sales by any of its 
members. 

Unfair trade practice—an act, policy, 
or practice of a foreign government 
that: 

(1) Violates, is inconsistent with, or 
otherwise denies benefits to the United 
States under, any trade agreement to 
which the United States is a party; or 

(2) Is unjustifiable, unreasonable, or 
discriminatory and burdens or restricts 
United States commerce. 

U.S. commercial entity—an agricul-
tural cooperative, producer association 
authorized by 7 U.S.C. 291, or for-profit 
firm located and doing business in the 
United States, and engaged in the ex-
port or sale of an agricultural com-
modity. 

U.S. industry contribution—the ex-
penditure made by the U.S industry in 
support of an approved activity. 

USDA—the United States Depart-
ment of Agriculture. 

[60 FR 6363, Feb. 1, 1995, as amended at 61 FR 
32644, June 25, 1996; 61 FR 58780, Nov. 19, 1996; 
63 FR 29940, June 2, 1998; 63 FR 32041, June 11, 
1998] 

§ 1485.12 Participation eligibility. 

(a) To participate in the MAP, an en-
tity: 

(1) Shall be: 

(i) A nonprofit U.S agricultural trade 
organization; 

(ii) A nonprofit state regional trade 
group; 

(iii) A U.S. agricultural cooperative; 
or 

(iv) A State agency; and 
(2) Shall contribute: 
(i) In the case of generic promotion, 

at least 10 percent of the value of re-
sources provided by CCC for such ge-
neric promotion; or 

(ii) In the case of brand promotion, at 
least 50 percent of the total cost of 
such brand promotions. 

(b) To participate in the EIP/MAP, an 
entity: 

(1) Shall be a U.S. commercial entity 
that either owns the brand(s) of the ag-
ricultural commodity to be promoted 
or has the exclusive rights to use such 
brand(s); 

(2) Shall contribute at least 50 per-
cent of the total cost of the brand pro-
motion; and 

(3) That is a for-profit firm, other 
than a cooperative or producer associa-
tion authorized by 7 U.S.C. 291, shall be 
a small sized entity. 

(c) CCC may require a contribution 
level greater than that specified in 
paragraphs (a) and (b) of this section. 
In requiring a higher contribution 
level, CCC will take into account such 
factors as past participant contribu-
tions, previous MAP funding levels, the 
length of time an entity participates in 
the program and the entity’s ability to 
increase its contribution. 

(d) CCC may require an EIP/MAP ap-
plicant to participate through an MAP 
participant. 

(e) CCC will enter into MAP or EIP/ 
MAP agreements only where the eligi-
ble agricultural commodity is com-
prised of at least 50 percent U.S. origin 
content by weight, exclusive of added 
water. 

(f) CCC will not enter into an MAP or 
EIP/MAP agreement for the promotion 
of tobacco or tobacco products. 

[60 FR 6363, Feb. 1, 1995, as amended at 61 FR 
58780, Nov. 19, 1996] 

§ 1485.13 Application process and stra-
tegic plan. 

(a) General application requirements. 
CCC will periodically publish a Notice 
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in the FEDERAL REGISTER that it is ac-
cepting applications for participation 
in MAP and EIP/MAP. Applications 
shall be submitted in accordance with 
the terms and requirements specified 
in the Notice. An application shall con-
tain basic information about the appli-
cant and the proposed program, a pro-
gram justification and a strategic plan. 

(1) Basic applicant and program infor-
mation. (i) All MAP and EIP/MAP appli-
cations shall contain: 

(A) The name and address of the ap-
plicant; 

(B) The name of the Chief Executive 
Officer; 

(C) The name and telephone number 
of the applicant’s primary contact per-
son; 

(D) The name(s) of the person(s) re-
sponsible for managing the program; 

(E) Type of organization—see 
§ 1485.12(a)(1); 

(F) Tax exempt identification num-
ber, if applicable; 

(G) Activity plan year (mm/dd/yy- 
mm/dd/yy); 

(H) Dollar amount of CCC resources 
requested for generic activities; 

(I) Dollar amount of CCC resources 
requested for brand activities; 

(J) Percentage of CCC resources re-
quested for brand activities that will 
be made available to small-sized enti-
ties; 

(K) Total dollar amount of CCC re-
sources requested; 

(L) Percentage of CCC resources re-
quested for general administrative 
costs and overhead; and 

(M) Estimated cumulative carry-
over—i.e., the estimated amount of un-
expended funds allocated to the appli-
cant in any prior year; 

(ii) Applications submitted by non-
profit entities shall also contain: 

(A) A description of the organization; 
(B) A description of the organiza-

tion’s membership and membership cri-
teria; 

(C) A list of affiliated organizations; 
(D) A description of management and 

administrative capability; 
(E) A description of prior export pro-

motion experience; 
(F) Value, in dollars, that the appli-

cant will contribute; 
(G) Applicant’s contribution stated 

as a percent of 1(i)(K) above; 

(H) Value, in dollar, of contributions 
from other sources; 

(2) Program justification. (i) All MAP 
and EIP/MAP applications shall con-
tain: 

(A) A description of the eligible agri-
cultural commodity(s), its harmonized 
system code, the commodity aggregate 
code and the percentage of U.S. origin 
content by weight, exclusive of added 
water; 

(B) A description of the exported ag-
ricultural commodity(s), its har-
monized system code, the commodity 
aggregate code and the percentage of 
U.S. origin content by weight, exclu-
sive of added water; 

(C) A description of the promoted ag-
ricultural commodity(s), its har-
monized system code, the commodity 
aggregate code and the percentage of 
U.S. origin content by weight, exclu-
sive of added water; 

(D) A description of the anticipated 
supply and demand situation for the 
exported agricultural commodity(s); 

(E) The volume and value of the ex-
ported agricultural commodity(s) for 
the most recent 3-year period; 

(F) If the proposal is for two or more 
years, an explanation why the proposal 
should be funded on a multiyear basis; 
and 

(G) A certification and, if requested 
by the Deputy Administrator, a writ-
ten explanation supporting the certifi-
cation, that any funds received will 
supplement, but not supplant, any pri-
vate or third party funds or other con-
tributions to program activities. The 
justification shall indicate why the 
participant is unlikely to carry out the 
activities without Federal financial as-
sistance. In determining whether fed-
eral funds received supplemented or 
supplanted private or third party funds 
or contributions, CCC will consider the 
participant’s overall marketing budget 
from year to year, variations in pro-
motional strategies within a country 
and new markets. 

(ii) Applications submitted by a 
small-sized entity seeking funds under 
an EIP/MAP agreement shall contain a 
certification that it is a small business 
within the standards established by 13 
CFR part 121. For purposes of deter-
mining size, a cooperative will be con-
sidered a single entity. 
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(iii) Applicants seeking funds for 
brand promotion shall contain the in-
formation required by § 1485.16(g)(1) and 
(2) in order to justify a rate of reim-
bursement higher than specified there-
in. 

(3) Strategic plan. (i) All MAP and 
EIP/MAP applications shall contain: 

(A) A summary of proposed budgets 
by country and commodity aggregate 
code; 

(B) A description of the world market 
situation for the exported agricultural 
commodity; 

(C) A description of competition from 
other exporters, including U.S. firms, 
where applicable; 

(D) A statement of goals and the ap-
plicant’s plans for monitoring and eval-
uating performance towards achieving 
these goals. 

(E) For each country, if applicable, 
five years of: 

(1) historical U.S. export data; 
(2) U.S. market share; and 
(3) MAP funds received; 
(F) For each country, three years of 

projected U.S. export data and U.S. 
market share; 

(G) Country strategy, including con-
straint(s) impeding U.S. exports, strat-
egy to overcome constraints, previous 
activities in the country, the projected 
impact of the proposed program on 
U.S. exports; 

(H) A justification for any new over-
seas office; 

(I) A description of any demonstra-
tion projects, if applicable (see 
§ 1485.13(d)(1) through (4)); 

(J) Data summarizing historical and 
projected exports, market share and 
MAP budgets for the world; and 

(K) A description of overall program 
goals for the ensuing 3–5 years; 

(ii) MAP applications for brand pro-
motion assistance shall also contain: 

(A) A description of how the brand 
promotion program will be publicized 
to U.S. and foreign commercial enti-
ties; 

(B) The criteria that will be used to 
allocate funds to U.S. and foreign com-
mercial entities; and 

(C) A justification for conducting a 
brand promotion program with foreign 
commercial entities, if applicable. 

(b) CCC may request any additional 
information which it deems necessary 

to evaluate an MAP or EIP/MAP appli-
cation. In particular, CCC may require 
additional performance measurement, 
as required by the Government Per-
formance and Results Act of 1993. 

(c) Eligible contributions. (1) In calcu-
lating the amount of contributions 
that it will make, and the contribu-
tions it will receive from a U.S. indus-
try, a foreign third party or a State 
agency, the MAP applicant may in-
clude the costs (or such prorated costs) 
listed under paragraph (c)(2) of this 
section if: 

(i) Expenditures will be made in fur-
therance of an approved activity, and 

(ii) The contributor has not been or 
will not be reimbursed by any other 
source for such costs. 

(2) Subject to paragraph (c)(1) of this 
section, eligible contributions are: 

(i) Cash; 
(ii) Compensation paid to personnel; 
(iii) The cost of acquiring materials, 

supplies or services; 
(iv) The cost of office space; 
(v) A reasonable and justifiable pro-

portion of general administrative costs 
and overhead; 

(vi) Payments for indemnity and fi-
delity bond expenses; 

(vii) The cost of business cards; 
(viii) The cost of seasonal greeting 

cards; 
(ix) Fees for office parking; 
(x) The cost of subscriptions to publi-

cations; 
(xi) The cost of activities conducted 

overseas; 
(xii) Credit card fees; 
(xiii) The cost of any independent 

evaluation or audit that is not required 
by CCC to ensure compliance with pro-
gram requirements; 

(xiv) The cost of giveaways, awards, 
prizes and gifts; 

(xv) The cost of product samples; 
(xvi) Fees for participating in U.S. 

government activities; 
(xvii) The cost of air and local travel 

in the United States; 
(xviii) Payment of employee’s or con-

tractor’s share of personal taxes; and 
(xix) The cost associated with trade 

shows, seminars, entertainment and 
STRE conducted in the United States. 

(3) The following are not eligible con-
tributions: 
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(i) Any portion of salary or com-
pensation of an individual who is the 
target of an approved promotional ac-
tivity; 

(ii) Any expenditure, including that 
portion of salary and time spent in pro-
moting membership in the participant 
organization or in promoting the MAP 
among its members (sometimes re-
ferred to in the industry as 
‘‘backsell’’); 

(iii) Any land costs other than allow-
able costs for office space; 

(iv) Depreciation; 
(v) The cost of refreshments and re-

lated equipment provided to office 
staff; 

(vi) The cost of insuring articles 
owned by private individuals; 

(vii) The cost of any arrangement 
which has the effect of reducing the 
selling price of an agricultural com-
modity; 

(viii) The cost of product develop-
ment, product modifications, or prod-
uct research; 

(ix) Slotting fees or similar sales ex-
penditures; 

(x) Membership fees in clubs and so-
cial organizations; and 

(xi) Any expenditure for an activity 
prior to CCC’s approval of that activity 
or amendment. 

(4) The Deputy Administrator shall 
determine, at the Deputy Administra-
tor’s discretion, whether any cost not 
expressly listed in this section may be 
included by the participant as an eligi-
ble contribution. 

(d) Special rules governing demonstra-
tion projects funded with CCC resources. 
CCC will consider proposals for dem-
onstration projects provided: 

(1) No more than one such dem-
onstration project per constraint is un-
dertaken within a market; 

(2) The constraint to be addressed in 
the market is a lack of technical 
knowledge or expertise; 

(3) The demonstration project is a 
practical and cost effective method of 
overcoming the constraint; 

(4) A third party participates in such 
project through a written agreement 
which provides that title to the struc-
ture, facility or equipment may trans-
fer to the third party and that the 
MAP participant may use the struc-
ture, facility or equipment for a period 

specified in the agreement for the pur-
pose of removing the constraint. 

[60 FR 6363, Feb. 1, 1995, as amended at 61 FR 
32644, June 25, 1996; 63 FR 29940, June 2, 1998] 

§ 1485.14 Application approval and for-
mation of agreements. 

(a) General. CCC will, consistent with 
available resources, approve those ap-
plications which it considers to present 
the best opportunity for developing, 
maintaining or expanding export mar-
kets for U.S. agricultural commodities. 
The selection process, by its nature, in-
volves the exercise of judgment. CCC’s 
choice of participants and proposed 
promotion projects requires that it 
consider and weigh a number of factors 
that cannot be mathematically meas-
ured—i.e., market opportunity, market 
strategy and management capability. 

(b) Approval criteria. In assessing the 
applications it receives and deter-
mining which it will approve, CCC con-
siders the following criteria: 

(1) The effectiveness of program man-
agement; 

(2) Soundness of accounting proce-
dures; 

(3) The nature of the applicant orga-
nization, with greater weight given to 
those organizations with the broadest 
base of producer representation; 

(4) Prior export promotion or direct 
export experience; 

(5) Previous MAP funding; 
(6) Adequacy of the applicant’s stra-

tegic plan in the following categories: 
(i) Description of market conditions; 
(ii) Description of, and plan for ad-

dressing, market constraints; 
(iii) Reasonable likelihood of plan 

success; 
(iv) Export volume and value and 

market share goals in each country; 
(v) Description of evaluation plan 

and suitability of the plan for perform-
ance measurement; and 

(vi) Past program results and evalua-
tions, if applicable. 

(c) Allocation factors. After deter-
mining which applications to approve, 
CCC determines how it will allocate re-
sources among participants based on 
the following factors, in addition to 
those in paragraph (b) of this section: 

(1) Size of the budget request in rela-
tion to projected value of exports; 
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(2) Where applicable, size of the budg-
et request in relation to actual value of 
exports in prior years; 

(3) Where applicable, participant’s 
past projections of exports compared 
with actual exports; 

(4) Level of participant’s, State’s, and 
industry’s contributions; 

(5) Market share goals in target 
country(ies); 

(6) The degree to which the product 
to be exported consists of U.S. grown 
agricultural commodities; 

(7) The degree of value-added proc-
essing in the U.S.; and 

(8) General administrative and over-
head costs compared to direct pro-
motional costs. 

(9) In the case of a brand promotion 
program, the percentage of the budget 
that will be made available to small- 
sized entities as a means of providing 
priority assistance to such entities. 

(d) Approval decision. (1) CCC will ap-
prove those applications which it de-
termines best satisfy the criteria and 
factors specified above. In addition, 
CCC will only approve applications for 
EIP/MAP when there is sufficient U.S. 
industry need for a brand promotion 
and there is no eligible MAP partici-
pant interested in or capable of under-
taking the brand promotion. 

(2) CCC will not provide assistance to 
a single company for brand promotion 
in a single country for more than five 
years. This five year period shall not 
begin prior to the 1994 program or the 
participant’s first activity plan year, 
whichever is later. In limited cir-
cumstances, the five year limitation 
may be waived if the Deputy Adminis-
trator determines that further assist-
ance is necessary in order to meet the 
objectives of the program. 

(e) Formation of agreements. CCC will 
notify each applicant in writing of the 
final disposition of its application. CCC 
will send a program agreement, alloca-
tion approval letter and a signature 
card to each approved applicant. The 
allocation approval letter will specify 
any special terms and conditions appli-
cable to a participant’s program, in-
cluding the required level of partici-
pant contribution. An applicant that 
decides to accept the terms and condi-
tions contained in the program agree-
ment and allocation approval letter 

should so indicate by having its Chief 
Executive Officer sign the program 
agreement and by submitting the 
signed agreement to the Director, Mar-
keting Operations Staff, FAS, USDA. 
Final agreement shall occur when the 
Administrator signs the agreement on 
behalf of CCC. The application, the pro-
gram agreement, the allocation ap-
proval letter and these regulations 
shall establish the terms and condi-
tions of an MAP or EIP/MAP agree-
ment between CCC and the approved 
applicant. 

(f) Signature cards. The participant 
shall designate at least two individuals 
in its organization to sign program 
agreements, reimbursement claims and 
advance requests. The participant shall 
submit the signature card signed by 
those designated individuals and by the 
participant’s Chief Executive Officer to 
the Director, Marketing Operations 
Staff, FAS, USDA, and shall imme-
diately notify the Director of any 
changes in signatories and shall submit 
a revised signature card accordingly. 

[60 FR 6363, Feb. 1, 1995, as amended at 61 FR 
32644, June 25, 1996; 63 FR 29940, June 2, 1998] 

§ 1485.15 Activity plan. 
(a) General. A participant shall de-

velop a specific activity plan(s) based 
on its strategic plan and the allocation 
approval letter and shall submit an ac-
tivity plan for each year in which it en-
gages in program activities. An activ-
ity plan handbook, available from the 
Division Director, provides suggested 
formats and codes for activity plans 
and amendments. 

(b) An activity plan shall contain: 
(1) A written presentation of all pro-

posed activities including: 
(i) A short description of the relevant 

constraint; 
(ii) A description of any changes in 

strategy from the strategic plan; 
(iii) A budget for each proposed ac-

tivity, identifying the source of funds; 
(iv) Specific goals and benchmarks to 

be used to measure the effectiveness of 
each activity. This will assist CCC in 
carrying out its responsibilities under 
the Government Performance and Re-
sults Act of 1993 that requires perform-
ance measurement of Federal pro-
grams, including the MAP. Evaluation 
of MAP’s effectiveness will depend on a 
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clear statement by participants of 
goals, method of achievement, and re-
sults of activities at regular intervals. 
The overall goal of the MAP and of in-
dividual participants’ activities is to 
achieve additional exports of U.S. agri-
cultural products, that is, sales that 
would not have occurred in the absence 
of MAP funding. 

(2) A staffing plan for any overseas 
office, including a listing of job titles, 
position descriptions, salary ranges 
and any request for approval of 
supergrade salaries; and 

(3) An itemized administrative budg-
et for any overseas office. 

(c) Activity plans for small-sized en-
tities operating through an SRTG shall 
contain a certification that it is a 
small-sized entity within the standards 
established by 13 CFR part 121. 

(d) Requests for approval of ‘‘super-
grades’’. (1) Ordinarily, CCC will not re-
imburse any portion of a non-U.S. cit-
izen employees compensation that ex-
ceeds the highest salary level in the 
Foreign Service National (FSN) salary 
plan applicable to the country in which 
the employee works. However, a partic-
ipant may seek a higher level of reim-
bursement for a non-U.S. citizen who 
will be employed as a country director 
or regional director by requesting that 
CCC approve that employee as a 
‘‘supergrade’’. 

(2) To request approval of a 
‘‘supergrade’’, the participant shall in-
clude in its activity plan a detailed de-
scription of both the duties and respon-
sibilities of the position, and of the 
qualifications and background of the 
employee concerned. The participant 
shall also justify why the highest FSN 
salary level is insufficient. 

(3) Where a non-U.S. citizen will be 
employed as a country director, the 
MAP participant may request approval 
for a ‘‘Supergrade I’’ salary level, 
equivalent to a grade increase over the 
existing top grade of the FSN salary 
plan. The ‘‘supergrade’’ and its step in-
creases are calculated as the percent-
age difference between the second high-
est and the highest grade in the FSN 
salary plan with that percentage ap-
plied to each of the steps in the top 
grade. Where the non-U.S. citizen will 
be employed as a regional director, 
with responsibility for activities and/or 

offices in more than one country, the 
MAP participant may request approval 
for a ‘‘Supergrade II’’ salary level 
which is calculated relative to a 
‘‘Supergrade I’’ in the same way the 
latter is calculated relative to the 
highest grade in the FSN salary plan. 

(e) Submission of the activity plan. A 
participant shall submit three copies of 
an activity plan to the Division Direc-
tor and a copy of the relevant country 
section(s) to the Attaché/Counselor(s) 
concerned. 

(f) Activity plan approval. CCC shall 
indicate in an activity plan approval 
letter which activities and budgets are 
approved or disapproved, and shall in-
dicate any special terms and conditions 
that apply to the participant including 
any requirements with respect to con-
tributions and program evaluations. A 
participant may undertake pro-
motional activities directly or through 
a foreign third party; however, the par-
ticipant shall be responsible and ac-
countable to CCC for all such pro-
motional activities and related expend-
itures. 

(g) Activity plan changes. (1) A partici-
pant may request changes to an activ-
ity plan by submitting one copy of an 
APAR to each of the Division Director 
and the Attaché/Counselor(s) con-
cerned. 

(2) An APAR for a new activity shall 
contain the information required in 
paragraph (b) of this section. All other 
APAR’s shall contain the activity de-
scription, the proposed budget and a 
justification for transfer of funds, if ap-
plicable. 

§ 1485.16 Reimbursement rules. 

(a) A participant may seek reim-
bursement for an expenditure if: 

(1) The expenditure was made in fur-
therance of an approved activity; and 

(2) The participant has not been or 
will not be reimbursed for such expend-
iture by any other source. 

(b) Subject to paragraph (a) of this 
section, CCC will reimburse, in whole 
or in part, the cost of: 

(1) Production and placement of ad-
vertising in print or electronic media 
or on billboards or posters; 

(2) Production and distribution of 
banners, recipe cards, table tents, shelf 
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talkers and other similar point of sale 
materials; 

(3) Direct mail advertising; 
(4) In-store and food service pro-

motions, product demonstrations to 
the trade and to consumers, and dis-
tribution of promotional samples; 

(5) Temporary displays and rental of 
space for temporary displays; 

(6) Expenditures, other than travel 
expenditures, associated with retail, 
trade, and consumer exhibits and 
shows; seminars; and educational 
training; including participation fees, 
booth construction, transportation of 
related materials, rental of space and 
equipment, and duplication of related 
printed materials; 

(7) International air travel, not to ex-
ceed the full fare economy rate, or 
other means of international transpor-
tation, and per diem, as allowed under 
the U.S. Federal Travel Regulations (41 
CFR parts 301 through 304) for no more 
than two representatives of a single 
brand participant to exhibit their com-
pany’s products at a foreign trade 
show. 

(8) Publications; 
(9) Part-time contractors such as 

demonstrators, interpreters, trans-
lators and receptionists to help with 
the implementation of promotional ac-
tivities such as trade shows, in-store 
promotions, food service promotions, 
and trade seminars; 

(10) Giveaways, awards, prizes, gifts 
and other similar promotional mate-
rials subject to the limitation that CCC 
will not reimburse more than $1.00 per 
item; 

(11) The design and production of 
packaging, labeling or origin identi-
fication, to be used during the activity 
plan year in which the expenditure is 
made, if such packaging, labeling or or-
igin identification are necessary to 
meet the importing requirements in a 
foreign country. 

(c) Subject to paragraph (a) of this 
section, but for generic promotion ac-
tivities only, CCC will also reimburse, 
in whole or in part, the cost of: 

(1) Compensation and allowances for 
housing, educational tuition, and cost 
of living adjustments paid to a U.S. cit-
izen employee or a U.S. citizen con-
tractor stationed overseas subject to 

the limitation that CCC shall not reim-
burse that portion of: 

(i) The total of compensation and al-
lowances that exceed 125 percent of the 
level of a GS–15 Step 10 salary for U.S. 
Government employees, and 

(ii) Allowances that exceed the rate 
authorized for U.S. Embassy personnel; 

(2) Approved ‘‘supergrade’’ salaries 
for non-U.S. citizens and non-U.S. con-
tractors; 

(3) Compensation of a non-U.S. cit-
izen staff employee or non-U.S. con-
tractor subject to the following limita-
tions: 

(i) Where there is a local U.S. Em-
bassy Foreign Service National (FSN) 
salary plan, CCC shall not reimburse 
any portion of such compensation that 
exceeds the compensation prescribed 
for the most comparable position in 
the FSN salary plan, or 

(ii) Where an FSN salary plan does 
not exist, CCC will not reimburse any 
portion of such compensation that ex-
ceeds locally prevailing levels which 
the MAP participant shall document 
by a salary survey or other means. 

(4) A retroactive salary adjustment 
that conforms to a change in FSN sal-
ary plans, effective as of the date of 
such change; 

(5) Accrued annual leave at such time 
when employment is terminated or 
when required by local law; 

(6) Overtime paid to clerical staff; 
(7) Daily contractor fees subject to 

the limitation that CCC will not reim-
burse any portion of such fee that ex-
ceeds the daily gross salary of a GS–15, 
Step 10 for U.S. Government employees 
in effect on the date the fee is earned; 

(8) International travel expenses plus 
passports, visas and inoculations sub-
ject to the limitation that CCC will not 
reimburse any portion of air travel in 
excess of the full fare economy rate or 
when the participant fails to notify the 
Attache/Counselor in the destination 
country in advance of the travel unless 
the Deputy Administrator determines 
it was impractical to provide such noti-
fication; 

(9) Per diem subject to the limitation 
that CCC will not reimburse per diem 
in excess of the rates allowed under the 
U.S. Federal Travel Regulations (41 
CFR parts 301 through 304); 
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(10) Automobile mileage at the local 
U.S. Embassy rate or rental cars while 
in travel status; 

(11) Other allowable expenditures 
while in travel status as authorized by 
the U.S. Federal Travel Regulations (41 
CFR parts 301 through 304); 

(12) An overseas office, including 
rent, utilities, communications origi-
nating overseas, office supplies, acci-
dent liability insurance premiums and 
legal and accounting services; 

(13) The purchase, lease, or repair of, 
or insurance premiums for, capital 
goods that have an expected useful life 
of at least one year such as furniture, 
equipment, machinery, removable fix-
tures, draperies, blinds, floor coverings, 
computer hardware and software; 

(14) Premiums for health or accident 
insurance or other benefits for foreign 
national employees that the employer 
is required by law to pay; 

(15) Accident liability insurance pre-
miums for facilities used jointly with 
third party participants for MAP ac-
tivities or for travel of non-MAP par-
ticipant personnel; 

(16) Market research; 
(17) Evaluations, if not required by 

CCC to ensure compliance with pro-
gram requirements; 

(18) Legal fees to obtain advice on the 
host country’s labor laws; 

(19) Employment agency fees; 
(20) STRE including breakfast, lunch, 

dinner, receptions and refreshments at 
approved activities; miscellaneous 
courtesies such as checkroom fees, taxi 
fares and tips; and decorations for a 
special promotional occasion; 

(21) Educational travel of dependent 
children, visitation travel, rest and re-
cuperation travel, home leave travel, 
emergency visitation travel for U.S. 
overseas employees allowed under the 
Foreign Affairs Manual, Foreign Af-
fairs Manual, OIS/RA/PSG, Room B–264 
Main State, Washington, D.C. 20520, 
Telephone: 202–736–4881, FAX: 202–736– 
7214. 

(22) Evacuation payments (safe 
haven), shipment and storage of house-
hold goods and motor vehicles; 

(23) Domestic administrative support 
expenses for the National Association 
of State Departments of Agriculture 
and the SRTGs; 

(24) Generic commodity promotions 
(see § 1486.16(f)); 

(25) Travel expenditures associated 
with trade shows, seminars, and edu-
cational training conducted in the 
United States; and 

(26) Demonstration projects. 
(d) CCC will not reimburse any cost 

of: 
(1) Forward year financial obliga-

tions, such as severance pay, attrib-
utable to employment of foreign na-
tionals; 

(2) Expenses, fines, settlements or 
claims resulting from suits, challenges 
or disputes emanating from employ-
ment terms, conditions, contract provi-
sions and related formalities; 

(3) The design and production of 
packaging, labeling or origin identi-
fication, except as described in para-
graph (b)(11) of this section. 

(4) Product development, product 
modification or product research; 

(5) Product samples; 
(6) Slotting fees or similar sales ex-

penditures; 
(7) The purchase, construction or 

lease of space for permanent displays, 
i.e., displays lasting beyond one activ-
ity plan year; 

(8) Rental, lease or purchase of ware-
house space; 

(9) Coupon redemption or price dis-
counts; 

(10) Refundable deposits or advances; 
(11) Giveaways, awards, prizes, gifts 

and other similar promotional mate-
rials in excess of $1.00 per item; 

(12) Alcoholic beverages that are not 
an integral part of an approved pro-
motional activity; 

(13) The purchase, lease (except for 
use in authorized travel status) or re-
pair of motor vehicles; 

(14) Travel of applicants for employ-
ment interviews; 

(15) Unused non-refundable airline 
tickets or associated penalty fees ex-
cept where travel is restricted by U.S. 
government action or advisory; 

(16) Independent evaluation or audit, 
including activities of the subcon-
tractor if CCC determines that such a 
review is needed in order to ensure pro-
gram compliance; 

(17) Any arrangement which has the 
effect of reducing the selling price of 
an agricultural commodity; 
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(18) Goods and services and salaries 
of personnel provided by U.S. industry 
or foreign third party; 

(19) Membership fees in clubs and so-
cial organizations; 

(20) Indemnity and fidelity bonds; 
(21) Fees for participating in U.S. 

Government sponsored activities, other 
than trade fairs and exhibits; 

(22) Business cards; 
(23) Seasonal greeting cards; 
(24) Office parking fees; 
(25) Subscriptions to publications; 
(26) Home office domestic adminis-

trative expenses, including commu-
nication costs; 

(27) [Reserved] 
(28) Payment of U.S. and foreign em-

ployees or contractors share of per-
sonal taxes, except as legally required 
in a foreign country, and; 

(29) Any expenditure made for an ac-
tivity prior to CCC’s approval of that 
activity or amendment. 

(e) The Deputy Administrator may 
determine, at the Deputy Administra-
tor’s discretion, whether any cost not 
expressly listed in this section will be 
reimbursed. 

(f) For a generic promotion activity 
involving the use of company names, 
logos or brand names, the MAP partici-
pant must ensure that all companies 
seeking to promote U.S. agricultural 
commodities have an equal oppor-
tunity to participate in the activity. 

(g) For a brand promotion activity, 
CCC will reimburse at a rate equal to 
the percentage of U.S. origin content of 
the promoted agricultural commodity 
or at a rate of 50 percent, whichever is 
the lesser, except that CCC may reim-
burse for a higher rate if: 

(1) There has been an affirmative ac-
tion by the U.S. Trade Representative 
under Section 301 of the Trade Act of 
1974 with respect to the unfair trade 
practice cited and there has been no 
final resolution of the case; and 

(2) The participant shows, in com-
parison to the year such Section 301 
case was initiated, that U.S. market 
share of the agricultural commodity 
concerned has decreased; and 

(3) In such case, CCC shall determine 
the appropriate rate of reimbursement. 

(h) CCC will reimburse for expendi-
tures made after the conclusion of par-
ticipant’s activity plan year provided: 

(1) The activity was approved prior to 
the end of the activity plan year; 

(2) The activity was completed with-
in 30 calendar days following the end of 
the activity plan year; and 

(3) All expenditures were made for 
the activity within 6 months following 
the end of the activity plan year. 

[60 FR 6363, Feb. 1, 1995, as amended at 61 FR 
3548, Feb. 1, 1996; 61 FR 24206, May 14, 1996; 61 
FR 32644, June 25, 1996; 63 FR 29940, June 2, 
1998; 63 FR 32041, June 11, 1998] 

§ 1485.17 Reimbursement procedures. 
(a) A format for reimbursement 

claims is available from the Division 
Director. Claims for reimbursement 
shall contain the following informa-
tion: 

(1) Activity type—brand or generic; 
(2) Activity number; 
(3) Commodity aggregate code; 
(4) Country code; 
(5) Cost category; 
(6) Amount to be reimbursed; 
(7) If applicable, any reduction in the 

amount of reimbursement claimed to 
offset CCC demand for refund of 
amounts previously reimbursed, and 
reference to the relevant Compliance 
Report; and 

(8) If applicable, any amount pre-
viously claimed that has not been re-
imbursed. 

(b) All claims for reimbursement 
shall be submitted by the participant’s 
U.S. office to the Director, Marketing 
Operations Staff, FAS, USDA. 

(c) In general, CCC will not reimburse 
a claim for less than $10,000 except that 
CCC will reimburse a final claim for a 
participant’s activity plan year for a 
lesser amount. 

(d) CCC will not reimburse claims 
submitted later than 6 months after 
the end of a participant’s activity plan 
year. 

(e) If CCC reimburses a claim with 
commodity certificates, CCC will issue 
commodity certificates with a face 
value equivalent to the amount of the 
claim which shall be in full accord and 
satisfaction of such claim. 

(f) If CCC overpays a reimbursement 
claim, the participant shall repay CCC 
within 30 days the amount of the over-
payment either by submitting a check 
payable to CCC or by offsetting its next 
reimbursement claim. 
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(g) If a participant receives a reim-
bursement or offsets an advanced pay-
ment which is later disallowed, the 
participant shall within 30 days of such 
disallowance repay CCC the amount 
owed either by submitting a check pay-
able to CCC or by offsetting its next re-
imbursement claim. 

(h) The participant shall report any 
actions having a bearing on the pro-
priety of any claims for reimbursement 
to the Attache/Counselor and its U.S. 
office shall report such actions in writ-
ing to the Division Director(s). 

§ 1485.18 Advances. 
(a) Policy. In general, CCC operates 

MAP and EIP/MAP on a reimbursable 
basis. CCC will not advance funds to an 
EIP/MAP participant or to an MAP 
participant for brand promotion activi-
ties. 

(b) Exception. Upon request, CCC may 
advance payments to an MAP partici-
pant for generic promotion activities. 
Prior to making an advance, CCC may 
require the participant to submit secu-
rity in a form and amount acceptable 
to CCC to protect CCC’s financial inter-
ests. Total payments advanced shall 
not exceed 40 percent of a participant’s 
approved annual generic activity budg-
et. However, CCC will not make any 
advance to an MAP participant where 
an advance is outstanding from a prior 
activity plan year. 

(c) Refunds due CCC. A participant 
shall expend the advance on approved 
generic promotion activities within 90 
calendar days after the date of dis-
bursement by CCC. A participant shall 
return any unexpended portion of the 
advance, plus a prorated share of all 
proceeds generated (i.e., premiums gen-
erated from certificate sales and inter-
est earned), either by submitting a 
check payable to CCC or by offsetting 
its next reimbursement claim. All 
checks shall be mailed to the Director, 
Marketing Operations Staff, FAS, 
USDA. 

§ 1485.19 Employment practices. 
(a) An MAP participant shall enter 

into written contracts with all employ-
ees and shall ensure that all terms, 
conditions, and related formalities of 
such contracts conform to governing 
local law. 

(b) An MAP participant shall, in its 
overseas office, conform its office 
hours, work week and holidays to local 
law and to the custom generally ob-
served by U.S. commercial entities in 
the local business community. 

(c) An MAP participant may pay sal-
aries or fees in any currency (U.S. or 
foreign) if approved by the Attache/ 
Counselor. However, participants are 
cautioned to consult local laws regard-
ing currency restrictions. 

§ 1485.20 Financial management, re-
ports, evaluations and appeals. 

(a) Financial management. (1) An MAP 
participant shall implement and main-
tain a financial management system 
that conforms to generally accepted 
accounting principles. 

(2) An MAP participant shall insti-
tute internal controls and provide writ-
ten guidance to commercial entities 
participating in its activities to ensure 
their compliance with these provisions. 
Each participant shall maintain all 
original records and documents relat-
ing to program activities for five cal-
endar years following the end of the ap-
plicable activity plan year and shall 
make such records and documents 
available upon request to authorized 
officials of the U.S. Government. An 
MAP participant shall also maintain 
all documents related to employment 
such as employment applications, con-
tracts, position descriptions, leave 
records and salary changes, and all 
records pertaining to contractors. 

(3) A participant shall maintain its 
records of expenditures and contribu-
tions in a manner that allows it to pro-
vide information by activity plan, 
country, activity number and cost cat-
egory. Such records shall include: 

(i) Receipts for all STRE (actual ven-
dor invoices or restaurant checks, 
rather than credit card receipts); 

(ii) Original receipts for any other 
program related expenditure in excess 
of $25.00; 

(iii) The exchange rate used to cal-
culate the dollar equivalent of expendi-
tures made in a foreign currency and 
the basis for such calculation; 

(iv) Copies of reimbursement claims; 
(v) An itemized list of claims charged 

to each of the participant’s CCC re-
sources accounts; 
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(vi) Documentation with accom-
panying English translation supporting 
each reimbursement claim, including 
original evidence to support the finan-
cial transactions such as canceled 
checks, receipted paid bills, contracts 
or purchase orders, per diem calcula-
tions, travel vouchers, and credit 
memos; and 

(vii) Documentation supporting con-
tributions must include: the dates, pur-
pose and location of the activity for 
which the cash or in-kind items were 
claimed as a contribution; who con-
ducted the activity; the participating 
groups or individuals; and, the method 
of computing the claimed contribu-
tions. MAP participants must retain 
and make available for audit docu-
mentation related to claimed contribu-
tions. 

(4) Upon request, a participant shall 
provide to CCC originals of documents 
supporting reimbursement claims. 

(b) Reports. (1) End-of-Year Contribu-
tion Report. Not later than 6 months 
after the end of its activity plan year, 
a participant shall submit two copies 
of a report which identifies, by activity 
and cost category and in U.S. dollar 
equivalent, contributions made by the 
participant, the U.S. industry and for-
eign third parties during that activity 
plan year. A suggested format of a con-
tribution report is available from the 
Division Director. 

(2) Trip reports. Not later than 45 days 
after completion of travel (other than 
local travel), an MAP participant shall 
submit a trip report. The report must 
include the name(s) of the traveler(s), 
purpose of travel, itinerary, names and 
affiliations of contacts, and a brief 
summary of findings, conclusions, rec-
ommendations or specific accomplish-
ments. 

(3) Research reports. Not later than 6 
months after the end of its activity 
plan year, an MAP participant shall 
submit a report on any research con-
ducted in accordance with the activity 
plan. 

(4) A participant shall submit the re-
ports required by this subsection to the 
appropriate Division Director. Trip re-
ports and research reports shall also be 
submitted to the Attache/Counselor 
concerned. All reports shall be in 
English and include the participant’s 

agreement number, the countries cov-
ered, date of the report and the period 
covered in the report. 

(5) CCC may require the submission 
of additional reports. 

(6) A participant shall provide to the 
FAS Compliance Review Staff upon re-
quest any audit reports by independent 
public accountants. 

(c) Evaluation—(1) Policy. (i) The Gov-
ernment Performance and Results Act 
(GPRA) of 1993 (5 U.S.C. 306; 31 U.S.C. 
1105, 1115–1119, 3515, 9703–9704) requires 
performance measurement of Federal 
programs, including MAP. Evaluation 
of MAP’s effectiveness will depend on a 
clear statement by participants of 
goals to be met within a specified time, 
schedule of measurable milestones for 
gauging success, plan for achievement, 
and results of activities at regular in-
tervals. The overall goal of the MAP 
and of individual participants’ activi-
ties is to achieve additional exports of 
U.S. agricultural products, that is, 
sales that would not have occurred in 
the absence of MAP funding. A partici-
pant that can demonstrate additional 
sales compared to a representative base 
period, taking into account extenu-
ating factors beyond the participant’s 
control, will have met the overall ob-
jective of the GPRA and the need for 
evaluation. 

(ii) Evaluation is an integral element 
of program planning and implementa-
tion, providing the basis for the stra-
tegic plan and activity plan. The eval-
uation results guide the development 
and scope of a participant’s program, 
contributing to program account-
ability and providing evidence of pro-
gram effectiveness. 

(iii) An MAP participant shall con-
duct periodic evaluations of its pro-
gram and activities and may contract 
with an independent evaluator to sat-
isfy this requirement. CCC reserves the 
right to have direct input and control 
over design, scope and methodology of 
any such evaluation, including direct 
contact with and provision of guidance 
to the independent evaluator. 

(2) Types of evaluation. (i) An activity 
evaluation is a review of an activity to 
determine whether such activity 
achieved the goals specified in the ac-
tivity plan. Unless specifically exempt-
ed in the activity plan, all activity 
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evaluations shall be completed within 
90 days following the end of the MAP 
participant’s activity plan year. 

(ii) A brand promotion evaluation is 
a review of the U.S. and foreign com-
mercial entities’ export sales to deter-
mine whether the activity achieved the 
goals specified in the activity plan. 
These evaluations shall be completed 
within 90 days following the end of the 
participant’s activity plan year. 

(iii) A program evaluation is a review 
of the MAP participant’s entire pro-
gram or any appropriate portion of the 
program to determine the effectiveness 
of the participant’s strategy in meet-
ing specified goals. An MAP partici-
pant shall complete at least one pro-
gram evaluation each year. Actual 
scope and timing of the program eval-
uation shall be determined by the MAP 
participant and the Division Director 
and specified in the MAP participant’s 
activity plan approval letter. 

(3) Contents of program evaluation. A 
program evaluation shall contain: 

(i) The name of the party conducting 
the evaluation; 

(ii) The activities covered by the 
evaluation (including the activity 
numbers); 

(iii) A concise statement of the con-
straint(s) and the goals specified in the 
activity plan; 

(iv) A description of the evaluation 
methodology; 

(v) A description of additional export 
sales achieved, including the ratio of 
additional export sales in relation to 
MAP funding received; 

(vi) A summary of the findings, in-
cluding an analysis of the strengths 
and weaknesses of the program(s); and 

(vii) Recommendations for future 
programs. 

(4) An MAP participant shall submit 
via a cover letter to the Division Direc-
tor, an executive summary which pro-
vides assessment of the program eval-
uation’s findings and recommendations 
and proposed changes in program strat-
egy or design as a result of the evalua-
tion. 

(5) If as a result of an evaluation or 
audit of activities of a participant 
under the program, CCC determines 
that further review is needed in order 
to ensure compliance with the require-
ments of the program, CCC may re-

quire the participant to contract for an 
independent audit of the program ac-
tivities, 

(d) Appeals. (1) The Director, Compli-
ance Review Staff (Director, CRS) will 
notify a participant through a compli-
ance report when it appears that CCC 
may be entitled to recover funds from 
that participant. The compliance re-
port will state the basis for this action. 

(2) A participant may, within 60 days 
of the date of the compliance report, 
submit a response to the Director, 
CRS. The Director, CRS, at the Direc-
tor’s discretion, may extend the period 
for response up to an additional 30 
days. If the participant does not re-
spond to the compliance report within 
the required time period or, if after re-
view of the participant’s response, the 
Director, CRS, determines that CCC 
may be entitled to recover funds from 
the participant, the Director, CRS, will 
refer the compliance report to the Dep-
uty Administrator. 

(3) If after review of the compliance 
report and response, the Deputy Ad-
ministrator determines that the partic-
ipant owes any money to CCC he will 
so inform the participant and provide 
the basis for the decision. The Deputy 
Administrator may initiate action to 
collect such amount pursuant to 7 
C.F.R. Part 1403, Debt Settlement Poli-
cies and Procedures. Determinations of 
the Deputy Administrator will be in 
writing and in sufficient detail to in-
form the participant of the basis for 
the determination. The participant 
may request reconsideration within 30 
days of the date of the Deputy Admin-
istrator’s initial determination. 

(4) The Participant may appeal deter-
minations of the Deputy Administrator 
to the Administrator. An appeal must 
be in writing and be submitted to the 
office of the Deputy Administrator 
within 30 days following the date of the 
initial determination by the Deputy 
Administrator or the determination on 
reconsideration. The participant may 
request a hearing. 

(5) If the participant submits its ap-
peal and requests a hearing, the Ad-
ministrator, or the Administrator’s 
designee, will set a date and time, gen-
erally within 60 days. The hearing will 
be an informal proceeding. A transcript 
will not ordinarily be prepared unless 
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the participant bears the cost of a 
transcript; however, the Administrator 
may have a transcript prepared at 
CCC’s expense. 

(6) The Administrator will base the 
determination on appeal upon informa-
tion contained in the administrative 
record and will endeavor to make a de-
termination within 60 days after sub-
mission of the appeal, hearing or re-
ceipt of any transcript, whichever is 
later. The determination of the Admin-
istrator will be the final determination 
of CCC. The participant must exhaust 
all administrative remedies contained 
in this subsection before pursuing judi-
cial review of a determination by the 
Administrator. 

[60 FR 6363, Feb. 1, 1995, as amended at 61 FR 
32644, June 25, 1996; 63 FR 29941, June 2, 1998] 

§ 1485.21 Failure to make required 
contribution. 

An MAP participant’s contribution 
requirement will be specified in the 
MAP allocation letter and the activity 
plan approval letter. The amount speci-
fied will be the amount of contribution 
to be furnished by the applicant and 
other sources as indicated in the par-
ticipant’s application. The MAP partic-
ipant shall pay to CCC in dollars the 
difference between the amount actu-
ally contributed and the amount speci-
fied in the allocation approval letter. 
An MAP participant shall remit such 
payment within 90 days after the end of 
its activity plan year. 

[63 FR 29941, June 2, 1998; 63 FR 32041, June 
11, 1998] 

§ 1485.22 Submissions. 
The participant may make any sub-

missions required by this regulation ei-
ther by hand delivery to the Director, 
Marketing Operations Staff, FAS, 
USDA or by commercial service deliv-
ery or U.S. mail. If delivery occurs by 
commercial ‘‘next-day’’ mail service or 
U.S. regular mail, first class prepaid, 
the material shall be deemed sub-
mitted as of the date of the commer-
cial service or U.S. registered mail re-
ceipt. For all other permissible meth-
ods of delivery, the material shall be 
deemed submitted as of the date re-
ceived by the Director, Marketing Op-
erations Staff, FAS, USDA. 

§ 1485.23 Miscellaneous provisions. 
(a) Disclosure of program information. 

(1) Documents submitted to CCC by 
participants are subject to the provi-
sions of the Freedom of Information 
Act (FOIA), 5 U.S.C. 552, 7 CFR part 1, 
Subpart A—Official Records, and spe-
cifically 7 C.F.R. 1.11, Handling Infor-
mation from a Private Business. 

(2) If requested by a person located in 
the United States, a participant shall 
provide a copy of any document in its 
possession or control containing mar-
ket information developed and pro-
duced under the terms of its agree-
ment. The participant may charge a fee 
not to exceed the costs for assembling, 
duplicating and distributing the mate-
rials. 

(3) The results of any research con-
ducted by a participant under an agree-
ment, shall be the property of the U.S. 
Government. 

(b) Ethical conduct. (1) A participant 
shall conduct its business in accord-
ance with the laws and regulations of 
the country in which an activity is car-
ried out. 

(2) Neither an MAP participant nor 
its affiliates shall make export sales of 
agricultural commodities and products 
covered under the terms of the agree-
ment. Neither an MAP participant nor 
its affiliates shall charge a fee for fa-
cilitating an export sale. A participant 
may, however, collect check-off funds 
and membership fees that are required 
for membership in the participating or-
ganization. For the purposes of this 
paragraph, ‘‘affiliate’’ means any part-
nership, association, company, cor-
poration, trust, or any other such 
party in which the participant has an 
investment other than in a mutual 
fund. 

(3) An MAP participant shall not 
limit participation to members of its 
organization. The MAP participant 
shall publicize its program and make 
participation possible for commercial 
entities throughout the participant’s 
industry or, in the case of SRTGs, 
throughout the corresponding region. 

(4) A participant shall select U.S. ag-
ricultural industry representatives to 
participate in activities such as trade 
teams, sales teams, and trade fairs 
based on criteria that ensure participa-
tion on an equitable basis by a broad 
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cross section of the U.S. industry. If re-
quested, a participant shall submit 
such selection criteria to CCC for ap-
proval. 

(5) All participants should endeavor 
to ensure fair and accurate fact-based 
advertising. Deceptive or misleading 
promotions may result in cancellation 
or termination of an agreement. 

(6) The participant must report any 
actions or circumstances that have a 
bearing on the propriety of the pro-
gram to the Attache/Counselor and its 
U.S. office shall report such actions in 
writing to the Division Director. 

(c) Contracting procedures. (1) Neither 
the Commodity Credit Corporation 
(CCC) nor any other agency of the 
United States Government or any offi-
cial or employee of the CCC or the 
United States Government has any ob-
ligation or responsibility with respect 
to participant contracts with third par-
ties. 

(2) A participant shall: 
(i) Ensure that all expenditures for 

goods and services reimbursed, in ex-
cess of $25.00, by CCC are documented 
by a purchase order, invoice, or con-
tract and that such documentation 
demonstrates competition in acquiring 
the goods or services; 

(ii) Ensure that no employee or offi-
cer participates in the selection or 
award of a contract in which such em-
ployee or official, or the employee’s or 
officer’s family or partners has a finan-
cial interest; 

(iii) Conduct all contracting in an 
openly competitive manner. Individ-
uals who develop or draft specifica-
tions, requirements, statements of 
work, invitations for bids and requests 
for proposals for procurement of any 
goods or services shall be excluded 
from competition for such procure-
ment; 

(iv) Base solicitations for profes-
sional and technical services on a clear 
and accurate description of the require-
ments for the services to be procured; 

(v) Perform some form of price or 
cost analysis such as a comparison of 
price quotations to market prices or 
other price indicia, to determine the 
reasonableness of the offered prices. 

(d) Disposable capital goods. (1) Capital 
goods purchased by the MAP partici-
pant and reimbursed by CCC that are 

unusable, unserviceable, or no longer 
needed for project purposes shall be 
disposed of in one of the following 
ways: 

(i) The participant may exchange or 
sell the goods provided that it applies 
any exchange allowance, insurance pro-
ceeds or sales proceeds toward the pur-
chase of other property needed in the 
project; 

(ii) The participant may, with CCC 
approval, transfer the goods to other 
MAP participants and activities, or to 
a foreign third party; or 

(iii) The participant may, upon At-
taché/Counselor approval, donate the 
goods to a local charity, or convey the 
goods to the Attaché/Counselor, along 
with an itemized inventory list and 
any documents of title. 

(2) A participant shall maintain an 
inventory of all capital goods with a 
value of $100 acquired in furtherance of 
program activities. The inventory shall 
list and number each item and include 
the date of purchase or acquisition, 
cost of purchase, replacement value, 
serial number, make, model, and elec-
trical requirements. 

(3) The participant shall insure all 
capital goods acquired in furtherance 
of program activities and safeguard 
such goods against theft, damage and 
unauthorized use. The participant shall 
promptly report any loss, theft, or 
damage of property to the insurance 
company. 

(e) Contracts between MAP participants 
and brand participants. Where CCC ap-
proves an application for brand pro-
motion, the MAP participant shall 
enter into an agreement with each ap-
proved brand participant which shall: 

(1) Specify a time period for such 
brand promotion, and require that all 
brand promotion expenditures be made 
within the MAP participant’s approved 
activity plan period; 

(2) Make no allowance for extension 
or renewal; 

(3) Limit reimbursable expenditures 
to those made in countries and for ac-
tivities approved in the activity plan; 

(4) Specify the percentage of pro-
motion expenditures that will be reim-
bursed, reimbursement procedures and 
documentation requirements; 

(5) Include a written certification 
that the brand participant either owns 
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the brand of the product it will pro-
mote or has exclusive rights to pro-
mote the brand in each of the countries 
in which promotion activities will 
occur; 

(6) Require that all product labels, 
promotional material and advertising 
will identify the origin of the agricul-
tural commodity as ‘‘Product of the 
U.S.’’, ‘‘Product of the U.S.A.’’, 
‘‘Grown in the U.S.’’, ‘‘Grown in the 
U.S.A.’’, ‘‘Made in America’’ or other 
U.S. regional designation if approved in 
advance by CCC; that such origin iden-
tification will be conspicuously dis-
played, in a manner that is easily ob-
served; and that such origin identifica-
tion will conform, to the extent pos-
sible, to the U.S. standard of 1/6″ (.42 
centimeters) in height based on the 
lower case letter ‘‘o’’. A participant 
may request an exemption from this 
requirement. All such requests shall be 
in writing and include justification sat-
isfactory to the Deputy Administrator 
that this labelling requirement would 
hinder a participant’s promotional ef-
forts. The Deputy Administrator will 
determine, on a case by case basis, 
whether sufficient justification exists 
to grant an exemption from the label-
ling requirement; 

(7) Specify documentation require-
ments for a U.S. brand applicant seek-
ing priority consideration for assist-
ance based on eligibility as a small- 
sized entity; 

(8) Require that the U.S. brand par-
ticipant submit to the MAP partici-
pant a statement certifying that any 
Federal funds received will supple-
ment, but not supplant, any private or 
third party funds or other contribu-
tions to program activities; and 

(9) The participant shall require the 
brand participant to maintain all origi-
nal records and documents relating to 
program activities for five calendar 
years following the end of the applica-
ble activity plan year and shall make 
such records and documents available 
upon request to authorized officials of 
the U.S. Government. 

(f) EIP/MAP participants shall ensure 
that all product labels, promotional 
material and advertising will identify 
the origin of the agricultural com-
modity as ‘‘Product of the U.S.’’, 
‘‘Product of the U.S.A.’’, ‘‘Grown in the 

U.S.’’, ‘‘Grown in the U.S.A.’’, ‘‘Made 
in America’’ or other U.S. regional des-
ignation if approved in advance by 
CCC; such origin identification is con-
spicuously displayed in a manner that 
is easily observed, and that, to the full-
est extent possible, the origin identi-
fication conforms to the U.S. standard 
of 1/6″ (.42 centimeters) in height based 
on the lower case letter ‘‘o’’. An EIP/ 
MAP participant may request an ex-
emption from this requirement. All 
such requests shall be in writing and 
include justification satisfactory to the 
Deputy Administrator that this label-
ling requirement would hinder a par-
ticipant’s promotional efforts. The 
Deputy Administrator will determine, 
on a case by case basis, whether suffi-
cient justification exists to grant an 
exemption from the labelling require-
ment; 

(g) Travel shall conform to U.S. Fed-
eral Travel Regulations (41 CFR parts 
301 through 304) and air travel shall 
conform to the requirements of the 
‘‘Fly America Act (49 U.S.C. 1517).’’ The 
MAP participant shall notify the At-
taché/Counselor in the destination 
countries in writing in advance of any 
proposed travel. 

(h) Proceeds. Any income or refunds 
generated from an activity, i.e., par-
ticipation fees, proceeds of sales, re-
funds of value added taxes (VAT), the 
expenditures for which have been whol-
ly or partially reimbursed, shall be re-
paid by submitting a check payable to 
CCC or offsetting the participant’s next 
reimbursement claim. However, where 
CCC reimburses a participant with CCC 
commodity certificates, such partici-
pant may retain any income generated 
by the sale of such certificates. 

[60 FR 6363, Feb. 1, 1995, as amended at 61 FR 
3548, Feb. 1, 1996; 61 FR 32644, June 25, 1996] 

§ 1485.24 Applicability date. 

This Subpart applies to activities 
that are approved in accordance with 
the participant’s 1995 program and cor-
responding activity plan year. 

§ 1485.25 Paperwork reduction re-
quirements. 

The paperwork and record keeping 
requirements imposed by this final rule 
have been submitted to the Office of 
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Management and Budget (OMB) for re-
view under the Paperwork Reduction 
Act of 1980. OMB has assigned control 
number 05510027 for this information 
collection. 

PART 1486—EMERGING MARKETS 
PROGRAM 

Subpart A—General Information 

Sec. 
1486.100 What is the Emerging Markets Pro-

gram? 
1486.101 What special definitions apply to 

this program? 
1486.102 Is there a list of eligible emerging 

market countries? 
1486.103 Are regional projects possible under 

the program? 

Subpart B—Eligibility, Applications, and 
Funding 

1486.200 What entities are eligible to par-
ticipate in the program? 

1486.201 Under what conditions may re-
search and consultant organizations, in-
dividuals, or any other for-profit entity 
apply to the program? 

1486.202 Are there any ineligible entities? 
1486.203 Which commodities/products are el-

igible for consideration under the pro-
gram? 

1486.204 Are multi-year proposals eligible 
for funding? 

1486.205 What types of funding are available 
under the program? 

1486.206 What is the Quick Response Mar-
keting Fund? 

1486.207 What is the Technical Issues Reso-
lution Fund? 

1486.208 How does an entity apply to the 
program? 

1486.209 How are program applications eval-
uated and approved? 

1486.210 Are there any limits on the funding 
of proposals? 

Subpart C—Program Operations 

1486.300 How are applicants notified of deci-
sions on their applications? 

1486.301 How is the working relationship es-
tablished between CCC and the Recipient 
of program funding? 

1486.302 Can changes be made to a project 
once it has been approved? 

1486.303 What specific contracting proce-
dures must be adhered to? 

Subpart D—Contributions and 
Reimbursements 

1486.400 What are the rules on cost sharing? 

1486.401 What cost share contributions are 
eligible? 

1486.402 What are ineligible contributions? 
1486.403 What expenditures may CCC reim-

burse under the program? 
1486.404 What expenditures are not eligible 

for program funding? 
1486.405 How are Recipients reimbursed for 

project expenditures? 
1486.406 Will CCC make advance payments 

to Recipients? 

Subpart E—Reporting, Evaluation, and 
Compliance 

1486.500 What are the reporting require-
ments of the program? 

1486.501 What is the rule on notifying field 
offices of international travel? 

1486.502 How is project effectiveness meas-
ured? 

1486.503 How is program compliance mon-
itored? 

1486.504 How does a Recipient respond to a 
compliance report? 

1486.505 Can a Recipient appeal the deter-
minations of the Director, CRS? 

1486.506 When will a project be reviewed? 
1486.507 What is the effect of failing to 

make required contributions? 
1486.508 How long must Recipients maintain 

original project records? 
1486.509 Are Recipients allowed to charge 

fees for specific activities in approved 
projects? 

1486.510 What is the policy regarding disclo-
sure of program information? 

1486.511 What is the general policy regard-
ing ethical conduct? 

1486.512 Has the Office of Management and 
Budget reviewed the paperwork and 
record keeping requirements contained 
in this part? 

AUTHORITY: 7 U.S.C. 5622 note. 

SOURCE: 70 FR 255, Jan. 4, 2005, unless oth-
erwise noted. 

Subpart A—General Information 
§ 1486.100 What is the Emerging Mar-

kets Program? 
(a) The principal purpose of the EMP 

is to assist U.S. entities in developing, 
maintaining, or expanding the exports 
of U.S. agricultural commodities and 
products by providing partial funding 
for technical assistance activities that 
promote U.S. agricultural exports to 
emerging markets, a consistent with 
U.S. foreign policy interests. The Pro-
gram is intended primarily to support 
export market development efforts of 
the private sector, but the Program’s 
resources may also be used to assist 
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public agricultural organizations as 
well. Technical assistance may include 
activities such as feasibility studies, 
market research, sector assessments, 
orientation visits, specialized training, 
business workshops, and similar under-
takings. 

(b) The EMP may be used to support 
exports of U.S. agricultural commod-
ities and products only through generic 
activities. 

(c) Only initiatives that support the 
export of U.S. agricultural commod-
ities and products are eligible for as-
sistance from the program. The pro-
gram’s resources may not be used to 
support the export of another country’s 
products to the United States, or to 
promote the development of a foreign 
economy as a primary objective. 

(d) The program is administered by 
personnel of USDA’s Foreign Agricul-
tural Service. 

§ 1486.101 What special definitions 
apply to this program? 

For purposes of this subpart, the fol-
lowing definitions apply: 

Activities—components of a project 
which, when implemented collectively, 
are intended to achieve a specific mar-
ket development objective. 

Administrator—the Administrator of 
FAS, or designee. 

Advisory Committee—a group of rep-
resentatives from the private sector 
appointed by the Secretary of Agri-
culture whose primary mission is to re-
view proposals requesting funding 
under the EMP and make recommenda-
tions on projects and programs that 
can enhance exports through the use of 
program funds. 

Agreement—a written assistance 
agreement under this part. 

Agricultural Commodity—an agricul-
tural commodity, food, feed, fiber, 
wood, livestock, or insect, and any 
product thereof; and fish harvested 
from a U.S. aquaculture farm or har-
vested by a vessel as defined in Title 46, 
United States Code, in waters that are 
not waters (including the territorial 
sea) of a foreign country. 

Attache/Counselor—the Foreign Agri-
cultural Service employee representing 
United States Department of Agri-
culture interests in the foreign country 

in which promotional activities are 
conducted. 

CCC—Commodity Credit Corpora-
tion. 

Compliance Review Staff—the office 
within the Foreign Agricultural Serv-
ice responsible for performing reviews 
of Recipients to ensure compliance 
under this part. 

Constraint—a condition in a par-
ticular country or region which inhib-
its the development, expansion, or 
maintenance of exports of a specific 
U.S. agricultural commodity or prod-
uct. 

Cost Share/Contribution—the amount 
of funding (cash and in-kind) U.S. enti-
ties are willing to commit from their 
own resources in support of an ap-
proved project. 

Deputy Administrator—the Deputy Ad-
ministrator, Commodity and Mar-
keting Programs, Foreign Agricultural 
Service, or designee. 

Emerging Market—any country or re-
gional grouping that is taking steps to-
ward a market-oriented economy 
through the food, agriculture, or rural 
business sectors of the economy of the 
country; has the potential to provide a 
viable and significant market for 
United States agricultural commod-
ities or products; a population greater 
than 1 million; and a per capita income 
level below the level for upper middle- 
income countries as determined by the 
World Bank. 

EMP—Emerging Markets Program. 
FAS—Foreign Agricultural Service. 
Generic Promotion—an activity that 

does not involve or promote the exclu-
sive or predominant use of an indi-
vidual company name or logo or brand 
name. 

Project—an approach or undertaking 
made up of one or more activities 
which, taken together, are intended to 
achieve a specific market development 
objective. 

Project Funds—the funds made avail-
able to a Recipient by the Commodity 
Credit Corporation under an agree-
ment, and authorized for expenditure 
in accordance with this part. 

Proposal—an application for funding. 
Recipient—a U.S. entity receiving fi-

nancial assistance directly from the 
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Commodity Credit Corporation or For-
eign Agricultural Service to carry out 
a project. 

SRTG—State Regional Trade Group. 
STRE—sales and trade relations ex-

penses including meals, receptions, re-
freshments, checkroom fees, tips, and 
dining decorations. 

UES—Unified Export Strategy. 
USDA—United States Department of 

Agriculture. 

§ 1486.102 Is there a list of eligible 
emerging market countries? 

The World Bank periodically rede-
fines the income limits on upper mid-
dle-income economies. Consequently, 
an absolute list of ‘‘emerging market’’ 
countries has not been established. 
However, CCC will provide general 
guidance on country eligibility in each 
program announcement. 

§ 1486.103 Are regional projects pos-
sible under the program? 

Projects that focus on regions, such 
as the Caribbean Basin, rather than in-
dividual countries, are eligible for con-
sideration provided such projects tar-
get qualifying emerging markets in the 
specified region. CCC may consider ac-
tivities which target qualified emerg-
ing markets in a specific region, but 
are conducted in a non-emerging mar-
ket because of its importance as a cen-
tral location and ease of access to that 
region. 

Subpart B—Eligibility, Applications, 
and Funding 

§ 1486.200 What entities are eligible to 
participate in the program? 

To participate in the EMP, U.S. pri-
vate or government entities must dem-
onstrate a role or interest in the ex-
ports of U.S. agricultural commodities 
or products. Government organizations 
consist of federal, state, and local 
agencies. Private entities include non- 
profit trade associations, universities, 
agricultural cooperatives, state re-
gional trade groups, and profit-making 
entities and consulting businesses. 

§ 1486.201 Under what conditions may 
research and consultant organiza-
tions, individuals, or any other for- 
profit entity apply to the program? 

(a) Proposals from research and con-
sulting entities will be considered for 
funding assistance only with evidence 
of substantial participation in and fi-
nancial support by U.S. industry to a 
proposed project. Such support most 
credibly is provided in the form of ac-
tual monetary contributions to the 
cost of a project. 

(b) For-profit entities shall not use 
program funds to conduct private busi-
ness or to promote private self-inter-
ests. For-profit entities may not use 
program funds to supplement the costs 
of normal day-to-day operations or to 
promote their own products or services 
beyond specific uses approved in a 
given project. 

§ 1486.202 Are there any ineligible en-
tities? 

Foreign organizations, whether gov-
ernment or private, may participate as 
third parties in activities carried out 
by U.S. entities, but are not eligible for 
funding assistance from the program. 

§ 1486.203 Which commodities/prod-
ucts are eligible for consideration 
under the program? 

All U.S. agricultural commodities/ 
products except tobacco are eligible for 
consideration. Agricultural product(s) 
should be comprised of at least 50 per-
cent U.S. origin content by weight, ex-
clusive of added water, to be eligible 
for funding. Projects which seek sup-
port for multiple commodities are also 
eligible. 

§ 1486.204 Are multi-year proposals eli-
gible for funding? 

Proposals for projects exceeding 1 
year in duration may be considered. If 
approved, funding for multi-year 
projects is normally provided 1 year at 
a time, with commitments beyond the 
first year subject to interim evalua-
tions intended to assess the progress of 
the project toward meeting its in-
tended objectives. 
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§ 1486.205 What types of funding are 
available under the program? 

CCC has established three pools of 
funding within the EMP—the Central 
Fund, the Quick Response Marketing 
Fund, and the Technical Issues Resolu-
tion Fund. Each year CCC will inform 
the public of the process by which in-
terested eligible entities may submit 
proposals for funding under the Central 
Fund. Because of the time sensitive na-
ture of issues intended to be addressed, 
the Quick Response Marketing Fund 
and the Technical Issues Resolution 
Fund will be available continuously 
with no application deadline. 

§ 1486.206 What is the Quick Response 
Marketing Fund? 

(a) This fund was established to ad-
dress priority constraints to market 
access that arise because of unforeseen 
events; market conditions in emerging 
markets are often less predictable than 
in more developed countries. It allows 
responsiveness to time-sensitive mar-
keting problems or opportunities, such 
as a change in an import regime or the 
removal of a trade embargo; an unex-
pected or unusual change in the polit-
ical or financial situation in a country; 
or a significant change in crop condi-
tions—any of which may have an im-
mediate impact on the access of par-
ticular commodities or products to spe-
cific markets. 

(b) Proposals for the Quick Response 
Marketing Fund must identify specific 
market access issues that also face 
time constraints. Application content, 
evaluation, and reporting requirements 
are the same as for the Central Fund. 

§ 1486.207 What is the Technical Issues 
Resolution Fund? 

(a) This fund was established to ad-
dress technical barriers to trade in 
emerging markets worldwide by pro-
viding technical assistance, training, 
and exchange of expertise. These in-
clude plant quarantine, animal health, 
food safety, and other technical bar-
riers to U.S. exports based on unsound 
or incomplete scientific information. 

(b) Funding priorities are principally 
those issues that are time sensitive and 
are strategic areas of longer term in-
terest. Funding decisions are deter-
mined primarily through a review proc-

ess that includes FAS and relevant reg-
ulatory agencies. The review is based 
upon the following criteria: 

(1) The activity occurs in an eligible 
country or region of market priority; 

(2) The trade constraint warrants 
intervention; 

(3) The proposed activity is likely to 
achieve an impact in the short-or long- 
term; 

(4) The Recipient is qualified to un-
dertake the proposed activity; 

(5) The budget requested is reason-
able and includes leveraged resources; 

(6) If applicable, a U.S. domestic con-
straint or trade issue can be resolved in 
support of a proposed activity; and 

(7) The activity has support from 
USDA field offices. 

(c) Because of the time sensitive na-
ture of the issues intended to be ad-
dressed by these funds, proposals, 
whether private or government, may be 
submitted at any time during the year. 
Reviews of proposals are scheduled on a 
monthly basis. An expedited review 
may be requested but must be justified. 

(d) Application content, evaluation, 
and reporting requirements are the 
same as for the Central Fund. 

§ 1486.208 How does an entity apply to 
the program? 

CCC will periodically announce that 
it is accepting proposals for participa-
tion in the EMP. All relevant informa-
tion, including application deadlines 
(for the Central Fund) and proposal 
content, will be noted in the announce-
ment, and proposals must be submitted 
in accordance with the terms and re-
quirements specified in the announce-
ment. CCC may request any additional 
information it deems necessary from 
any applicant in order to evaluate 
properly any proposal. 

§ 1486.209 How are program applica-
tions evaluated and approved? 

(a) General. Proposals received by the 
application deadline stated in the an-
nouncement for the Central Fund un-
dergo a multi-phase review by FAS 
staff and the EMP Advisory Committee 
to determine qualifications, quality 
and appropriateness of projects, and 
reasonableness of project budgets. 
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(b) Evaluation criteria. FAS will con-
sider a number of factors when review-
ing proposals, including: 

(1) The ability of the entity to pro-
vide an experienced U.S.-based staff 
with knowledge and expertise to ensure 
adequate development, supervision, 
and execution of the proposed project; 

(2) The entity’s willingness to con-
tribute resources, including cash and 
goods and services of the U.S. industry, 
with greater weight given to cash con-
tributions (for private sector proposals 
only); 

(3) The conditions or constraints af-
fecting the level of U.S. exports and 
market share for the agricultural com-
modity/product; 

(4) The degree to which the proposed 
project is likely to contribute to the 
development, maintenance, or expan-
sion of U.S. agricultural exports to 
emerging markets; 

(5) Demonstration of how a proposed 
project will benefit a particular indus-
try as a whole; and 

(6) Past program results and evalua-
tions, if applicable. 

(7) The following priority technical 
assistance activities: 

(i) Projects and activities which use 
technical assistance designed specifi-
cally to improve market access in 
emerging markets such as activities 
intended to mitigate the impact of sud-
den political events or economic and 
currency crises in order to maintain 
U.S. market share; 

(ii) Marketing and distribution of 
value-added products, including new 
products or new uses. Examples include 
food service development, market re-
search on potential for consumer-ready 
foods or new uses of a product, and ex-
port feasibility studies. 

(iii) Studies of food distribution 
channels in emerging markets, includ-
ing infrastructural impediments to 
U.S. exports; such studies may include 
cross-commodity activities which focus 
on problems which affect more than 
one industry, e.g., grain storage han-
dling and inventory systems develop-
ment; 

(iv) Projects that specifically address 
various constraints to U.S. exports, in-
cluding sanitary and phytosanitary 
issues and other non-tariff barriers; 

(v) Assessments and follow-up activi-
ties designed to improve country-wide 
food and business systems, to reduce 
trade barriers, to increase prospects for 
U.S. trade and investment in emerging 
markets, or to determine the potential 
use for general export credit guaran-
tees; 

(vi) Projects that help foreign gov-
ernments collect and use market infor-
mation and develop free trade policies 
that benefit American exporters as 
well as the target country or countries; 
and 

(vii) Short-term training in agri-
culture and agribusiness trade that 
will benefit U.S. exporters, including 
seminars and training at trade shows 
designed to expand the potential for 
U.S. agricultural exports by focusing 
on the trading system. 

(c) Approval decision. CCC will ap-
prove those applications that it deter-
mines best satisfy the criteria and fac-
tors specified in paragraph (b) of this 
section. All decisions regarding the dis-
position of an application are final. 

§ 1486.210 Are there any limits on the 
funding of proposals? 

(a) The EMP is a relatively small 
program intended primarily to pro-
mote access to qualified emerging mar-
kets. Its funds are intended for focused 
projects with specific activities, rather 
than expansive concept papers which 
contain only broad ideas. Large, overly 
expensive projects (e.g., in excess of ap-
proximately $500,000) are rarely appro-
priate for the program. 

(b) CCC will not reimburse 100 per-
cent of the cost of any project under-
taken by the private sector. The pro-
gram is intended to provide appro-
priate assistance to projects which also 
have a significant amount of financial 
contributions from other sources, espe-
cially U.S. private industry. 

(c) Funding for continuing and sub-
stantially similar projects is generally 
limited to 3 years. After that time, the 
project is assumed to have proven its 
viability and, if necessary, should be 
continued by the Recipient with its 
own or with alternative sources of 
funding. 
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Subpart C—Program Operations 

§ 1486.300 How are applicants notified 
of decisions on their applications? 

FAS will notify each applicant in 
writing of the final decision on its ap-
plication. For approvals, letters will 
contain the notice of approval and any 
required qualifications or adjustments 
to the original proposal. For rejections, 
letters will explain reasons why the 
proposals were not approved for fund-
ing. 

§ 1486.301 How is the working rela-
tionship established between CCC 
and the Recipient of program fund-
ing? 

(a) FAS will send an approval letter 
followed by a project agreement to 
each approved applicant. The approval 
letter and agreement will specify the 
terms and conditions applicable to the 
project, including the levels of EMP 
funding and cost-share contribution re-
quirements. The applicant is author-
ized to begin implementation of the 
project as of the date of the approval 
letter, unless otherwise indicated. 

(b) An applicant who accepts the 
terms and conditions contained in the 
agreement should so indicate by having 
the appropriate authorizing official 
sign the agreement and submit it to 
the Director, Marketing Operations 
Staff, FAS, USDA. The applicant may 
not be reimbursed for approved project 
expenses until the Recipient’s author-
izing official and CCC have signed the 
agreement. 

§ 1486.302 Can changes be made to a 
project once it has been approved? 

(a) Approved projects may be modi-
fied if circumstances change in such a 
way that they would likely affect the 
progress and ultimate success of a 
project. All requests for project modi-
fications must be made in writing to 
FAS and must include: 

(1) A justification as to why changes 
to the project as originally designed 
are needed; 

(2) An explanation of the necessary 
adjustments in approach or strategy; 

(3) A description of necessary 
changes in the project’s time line(s); 
and 

(4) Necessary changes to the project’s 
budget (e.g., shifting of budgetary re-
sources from one line item to another 
in order to accommodate the changes). 

(b) Extensions of project time lines 
must be approved and made by FAS. 

§ 1486.303 What specific contracting 
procedures must be adhered to? 

(a) The Recipient has full and sole re-
sponsibility for the legal sufficiency of 
all contracts it may enter into with 
one or more third parties in order to 
carry out an approved project and shall 
assume financial liability for any costs 
or claims resulting from suits, chal-
lenges, or other disputes based on con-
tracts entered into by the Recipient. 
Neither CCC nor any other agency of 
the United States Government or any 
official or employee of CCC or the 
United States Government has any ob-
ligation or responsibility with respect 
to Recipient contracts with third par-
ties. 

(b) Recipients are responsible for en-
suring to the extent possible that the 
terms, conditions, and costs of con-
tracts constitute the most economical 
and effective use of project funds. 

(c) All fees for professional and con-
sulting services paid to third parties in 
any part with project funds must be 
covered by written contracts. 

(d) A Recipient shall: 
(1) Ensure that all expenditures for 

goods and services in excess of $25 re-
imbursed by CCC are documented by a 
purchase order, invoice, or contract; 

(2) Ensure that no employee or offi-
cer participates in the selection or 
award of a contract in which such em-
ployee or officer, or the employee’s or 
officer’s family or partners has a finan-
cial interest or gains a financial ben-
efit; 

(3) Conduct all contracting in an 
open manner. Individuals who develop 
or draft specifications, requirements, 
statements of work, invitations for 
bids, or requests for proposals for pro-
curement of any goods or services shall 
be excluded from competition for such 
procurement; 

(4) Base each solicitation for profes-
sional or consulting services on a clear 
and accurate description of the require-
ments for the services to be procured; 
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(5) Perform some form of fee, price, 
or cost analysis, such as a comparison 
of price quotations to market prices or 
other price indicia, to determine the 
reasonableness of the offered fees or 
prices; and 

(6) Document the decision-making 
process. 

Subpart D—Contributions and 
Reimbursements 

§ 1486.400 What are the rules on cost 
sharing? 

(a) The EMP is intended to com-
plement, not supplant, the efforts of 
the U.S. private sector. Therefore, no 
private sector proposal will be consid-
ered without the element of cost-share 
from the participant and/or U.S. part-
ners. 

(b) There is no minimum or max-
imum amount of cost share. The degree 
of commitment to a proposed project 
represented by the amount and type of 
private funding are both used in deter-
mining which proposals will be ap-
proved. The type of cost share is also 
not specified, though some contribu-
tions are ineligible (§ 1486.402 below). 
Cost-share may be actual cash invested 
or professional time of staff assigned to 
the project. Proposals in which the pri-
vate sector is willing to commit funds, 
rather than in-kind items such as staff 
resources, and those with higher 
amounts of cost-share, will be given 
priority consideration. 

(c) Cost-sharing is not required for 
proposals from federal, state, or local 
government agencies. It is mandatory 
from all other eligible entities, even 
when they are party to a joint proposal 
with a government agency. 

(d) Contributions from federal, state, 
or local government agencies or pro-
grams may not be counted toward the 
cost share requirement. Similarly, con-
tributions from foreign (non-U.S.) or-
ganizations may not be counted toward 
the cost share requirement, but may be 
included in the total cost of the 
project. 

(e) An activity that is initiated by 
FAS, and undertaken by an entity at 
the request of FAS, may be exempted 
from the contribution requirement. 
This determination is made at the dis-
cretion of FAS. 

§ 1486.401 What cost share contribu-
tions are eligible? 

(a) Eligible contributions are those 
expenses that: 

(1) Have not been or will not be reim-
bursed by any other source outside of 
the Recipient or other participating 
U.S. entity; 

(2) Are incurred during the period 
covered by the project agreement; 

(3) Are directly related to activities 
necessary to implement an approved 
project; and 

(4) Are not proscribed under § 1486.402. 
(b) Contributions must be included in 

a project’s line item budget. 

§ 1486.402 What are ineligible con-
tributions? 

(a) The following are not eligible as 
contributions: 

(1) Normal operating expenses and 
other costs not directly related to the 
project; 

(2) Any portion of salary or com-
pensation of an individual who is the 
focus of a promotional activity; 

(3) Depreciation, e.g., office equip-
ment; 

(4) The cost of insuring articles 
owned by private individuals; 

(5) The cost of product development 
or product modifications; 

(6) Slotting fees or similar sales ex-
penditures; 

(7) Funds, services, capital goods, or 
personnel provided by any U.S. govern-
ment agency; 

(8) Capital investments made by a 
third party, such as permanent struc-
tures, real estate, and the purchase of 
office equipment and furniture; 

(9) The value of any services gen-
erated by a third party which involve 
no expenditure by the Recipient or 
third party, e.g., free publicity; 

(10) The cost of developing any appli-
cation/proposal for EMP funding; 

(11) Costs included as contributions 
for any other federally-assisted project 
or program; 

(12) Membership fees in clubs and so-
cial or professional organizations; and 

(13) Any expenditure made prior to 
approval of an EMP-funded project. 

(b) The Deputy Administrator shall 
determine, at his or her discretion, 
whether any cost not expressly listed 
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in this section may be included as an 
eligible contribution. 

§ 1486.403 What expenditures may 
CCC reimburse under the program? 

(a) A Recipient may seek reimburse-
ment for an expenditure if: 

(1) The expenditure is reasonable and 
is specified in the project budget in fur-
therance of an approved activity; and 

(2) The Recipient has not been or will 
not be reimbursed for such expenditure 
by any other source. 

(b) Subject to paragraph (a) of this 
section, CCC will reimburse, in whole 
or in part, the cost of: 

(1) Salaries and benefits of the Re-
cipient’s existing personnel or any 
other participating entity that are as-
signed to EMP-funded projects; how-
ever, reimbursement is limited to: 

(i) The actual daily rate paid by the 
Recipient for the employee’s salary or 
the daily rate of a General Schedule 
U.S. Government employee, GS–15/Step 
10 in effect during the calendar year in 
which the project or activity is ap-
proved for funding, whichever is less; 

(ii) The actual assigned time of the 
employee to the project; and 

(iii) Benefits at a maximum rate of 30 
percent of the existing salary of the 
employee, prorated to the time as-
signed to the project. In addition, reim-
bursement for an employee’s time 
spent on an EMP-funded project must 
be in lieu of compensation from the Re-
cipient or any other participating enti-
ty. 

(2) Consulting fees for professional 
services; however, reimbursement for 
consulting fees is limited to the daily 
rate of a General Schedule U.S. Gov-
ernment employee, GS–15/Step 10 in ef-
fect during the calendar year in which 
the project or activity is approved for 
funding. Reimbursement is authorized 
only for actual days worked and is not 
authorized for travel and rest days. 
Benefits are not reimbursable. 

(3) STRE, including breakfast, lunch, 
dinner, and refreshments when part of 
an approved overseas trade activity; 
miscellaneous courtesies such as 
checkroom fees, taxi fares, and tips; 
and representation expenses such as 
the costs of social events or receptions 
that are primarily attended by foreign 
officials, and which are held at foreign 

venues. Such expenses must conform to 
the American Embassy representa-
tional funding guidelines as the stand-
ard for judging the appropriateness of 
STRE event costs. STRE incurred in 
the United States is not authorized for 
reimbursement, but may be counted as 
a cost-share contribution to the 
project. 

(4) Travel expenses, subject to the 
following: 

(i) Air travel, limited to the full-fare 
economy class rate and must comply 
with the Fly America Act, 49 U.S.C. 
App. 1517. The CCC will not reimburse 
any portion of air travel in excess of 
the full fare economy rate or when the 
participant fails to notify the Coun-
selor/Attache in the destination coun-
try in advance of the travel unless the 
Deputy Administrator determines it 
was impractical to provide such notifi-
cation. 

(ii) Per diem, limited to the allow-
able rate for each domestic or foreign 
locale (41 CFR Chapter 301). Expenses 
in excess of the authorized per diem 
rates may be allowed in special or un-
usual circumstances (41 CFR Chapter 
301, subpart D), and must be approved 
in advance. 

(iii) All other expenses while in trav-
el status must conform to U.S. Federal 
Travel Regulations (41 CFR Chapters 
301 and 304). 

(5) Direct administrative costs. 
(6) Indirect costs not identified as di-

rect costs but which are necessary to 
the implementation of a project. Indi-
rect costs must be specified to be eligi-
ble for reimbursement. Indirect costs 
incurred by private entities (other than 
those identified below) may be reim-
bursed up to a maximum of 10 percent 
of the EMP funded portion of the 
project budget, excluding indirect 
costs. Market development coopera-
tors, state regional trade groups, for- 
profit entities, and government Recipi-
ents (excluding FAS) may not be reim-
bursed for indirect costs. Indirect costs 
are not reimbursable for any project 
funded under the Technical Issues Res-
olution Fund or the Quick Response 
Marketing Fund. 

(7) Rental costs for equipment nec-
essary to carry out approved projects. 
Equipment rentals must be returned by 
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the Recipient to the supplier in accord-
ance with the lease agreements, but in 
no case later than 90 calendar days 
from the completion date of the 
project. 

(8) Procuring samples of specific 
commodities or agricultural products, 
which are appropriate and necessary to 
the success of a technical assistance 
activity. 

§ 1486.404 What expenditures are not 
eligible for program funding? 

(a) CCC will not reimburse expendi-
tures made prior to approval of a Re-
cipient’s proposal, unreasonable ex-
penditures, or any cost of: 

(1) Branded product promotions—in- 
store, restaurant advertising, labeling, 
etc.; 

(2) Administrative and operational 
expenses for trade shows; 

(3) Advertising; 
(4) Preparation and printing of maga-

zines, brochures, flyers, posters, etc., 
except in connection with specific ap-
proved activities such as training; 

(5) Design, development, and mainte-
nance of Internet Web sites; 

(6) Purchase and depreciation of 
equipment, e.g., office equipment or 
other fixed assets; 

(7) Subsidizing or otherwise providing 
funds for graduate programs at colleges 
and/or universities (salaries or fees for 
individual students who are directly 
assigned to specific project activities 
appropriate to their backgrounds may 
be covered on a pro-rated basis); 

(8) Subsidizing normal, day-to-day 
operating costs of an entity; exception: 
indirect costs incurred during imple-
mentation of an approved project; 

(9) Honoraria for speakers; 
(10) Costs of product research or new 

product development; 
(11) Costs of developing technical as-

sistance proposals submitted to the 
program; 

(12) Refundable deposits or advances; 
(13) STRE expenses within the United 

States; 
(14) All costs related to the shipping, 

over land and sea, of commodity sam-
ples; 

(15) Expenses, fees, fines, settle-
ments, or claims resulting from suits, 
challenges, or disputes emanating from 

contractual terms, conditions, provi-
sions, and related formalities; 

(16) Legal fees, including fees and 
costs associated with trade disputes; 

(17) Real estate costs other than al-
lowable costs for office space whose use 
is assigned specifically to a project 
funded by the EMP; and 

(18) Any expenditure that has been or 
will be reimbursed by any other source. 

(b) The Deputy Administrator may 
determine whether any cost not ex-
pressly listed in this section will be re-
imbursed. 

§ 1486.405 How are Recipients reim-
bursed for project expenditures? 

(a) After implementation of an EMP 
project for which CCC has agreed to 
provide funding, Recipients may sub-
mit claims for reimbursement of the 
expenses incurred to the extent CCC 
has agreed to pay for such costs. Reim-
bursement for approved project ex-
penses is limited to 85 percent of the 
amount specified in the project agree-
ment. The Recipient may be reim-
bursed for the remaining 15 percent of 
the funds after the final performance 
report containing the information re-
quired by the agreement is submitted 
to and approved by FAS. 

(b) A format for reimbursement 
claims is available from the Marketing 
Operations Staff, FAS, USDA. 

(c) Final reimbursement claims must 
be made no later than 90 days after the 
completion date of the project, and are 
subject to a complete final perform-
ance report acceptable to FAS. 

(d) Any duplicate payment or over-
payment made by CCC shall be re-
turned by the Recipient promptly after 
discovery of the overpayment by the 
Recipient or within 30 days after notifi-
cation by FAS, either by submitting a 
check made payable to the Commodity 
Credit Corporation and referencing the 
applicable project, or by offsetting as a 
credit on the next reimbursement 
claim. All checks shall be mailed to 
the Director, Marketing Operations 
Staff, FAS, USDA. 

§ 1486.406 Will CCC make advance 
payments to Recipients? 

(a) Policy. In general, CCC operates 
the EMP on a cost reimbursable basis. 
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(b) Exception. Upon request, CCC may 
make advance payments to a Recipient 
against an approved project budget. Up 
to 40 percent of the approved project 
budget may be provided as an advance, 
either at one time or in incremental 
payments. Advances should be limited 
to the minimum amounts needed and 
requested as close as is administra-
tively feasible to the actual time of 
disbursement by the Recipient. Reim-
bursement claims will be used to offset 
advances. Recipients shall deposit and 
maintain advances in insured, interest- 
bearing accounts. 

(c) Refunds due CCC. A Recipient 
shall expend all advances within 90 cal-
endar days after the date of disburse-
ment by CCC. A Recipient shall return 
all interest earned by advances plus 
any unexpended portion of the advance 
within 90 calendar days after the date 
of disbursement by CCC by submitting 
a check payable to CCC. All checks 
shall be mailed to the Director, Mar-
keting Operations Staff, FAS, USDA. 

Subpart E—Reporting, Evaluation, 
and Compliance 

§ 1486.500 What are the reporting re-
quirements of the program? 

(a) Performance Reports. (1) Recipients 
are required to submit regular progress 
reports in accordance with the project 
agreement. Quarterly progress reports 
are required for all projects with a du-
ration of 1 year or longer. Projects of 
less than 1 year in duration generally 
require a mid-term report. 

(2) Final performance reports must 
be submitted no later than 90 days 
after completion of the project, both 
electronically (preferably in PDF for-
mat) and in hard copy. 

(3) Reporting requirements and for-
mats for both quarterly progress re-
ports and final performance reports are 
specified in the project agreement be-
tween CCC and the Recipient entity. 

(4) All final performance reports will 
be made available to the public. 

(b) Financial Reports. Final financial 
reports must be submitted no later 
than 90 days after completion of the 
project. Such reports must provide a 
final accounting of all project expendi-
tures by cost category, and include the 
accounting of actual contributions 

made to the project by the Recipient 
and all other participating entity or 
entities. 

§ 1486.501 What is the rule on noti-
fying field offices of international 
travel? 

The Recipient must advise the Agri-
cultural Counselor(s) or Attache(s) in 
the country or countries of any 
planned visits by the Recipient or its 
consultants or other participants to 
such country or countries under terms 
of its agreement. Failure to notify the 
Counselor/Attache may result in dis-
allowance of the travel expenditures. 

§ 1486.502 How is project effectiveness 
measured? 

Project evaluations may be carried 
out by FAS at its option with or with-
out Recipients. FAS may also seek out-
side expertise to conduct or participate 
in evaluations. 

§ 1486.503 How is program compliance 
monitored? 

(a) The CRS, FAS, performs periodic 
on-site reviews of Recipients to ensure 
compliance with this part, applicable 
federal regulations, and the terms of 
the project agreements. Program funds 
spent inappropriately or on unapproved 
activities must be returned to CCC. 
The CRS will review contributions 
from Recipients for compliance with 
project budgets as approved and speci-
fied in the agreements. 

(b) The Director, CRS, will notify a 
Recipient through a compliance report 
when, in the opinion of the Director, 
CRS, it appears that CCC is entitled to 
recover funds from that Recipient. The 
report will state the basis for this ac-
tion. 

§ 1486.504 How does a Recipient re-
spond to a compliance report? 

(a) A Recipient shall, within 60 days 
of the date of the compliance report, 
submit a written response to the Direc-
tor, CRS. The Director, CRS, at his or 
her discretion, may extend the period 
for response up to an additional 30 
days. The response shall include: 

(1) Repayment of any funds deter-
mined to be due to CCC; 
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(2) Submission of documentation or 
evidence of any other required action; 
or 

(3) A request for reconsideration of 
any finding and the supporting jus-
tification. 

(b) If after review of the compliance 
report and response, the Director, CRS 
determines that the Recipient owes 
money to CCC, the Director, CRS, will 
so inform the Recipient and provide a 
detailed basis for the decision. The Re-
cipient has 30 days from the date of the 
Director’s, CRS, determination to sub-
mit any money owed to CCC or to re-
quest reconsideration. 

(c) If the Recipient does not respond 
to the compliance report within the re-
quired time period, the Director, CRS, 
may initiate action to collect any 
amount owed to CCC pursuant to 7 CFR 
Part 1403, Debt Settlement Policies. 

§ 1486.505 Can a Recipient appeal the 
determinations of the Director, 
CRS? 

(a) A Recipient may appeal the deter-
minations of the Director, CRS, to the 
Deputy Administrator, CMP. The re-
quest must be in writing and be sub-
mitted to the Office of the Deputy Ad-
ministrator, CMP, within 30 days fol-
lowing the date of the original deter-
mination. The Recipient may request a 
hearing. 

(b) If the Recipient submits its ap-
peal and requests a hearing, the Dep-
uty Administrator, or the Deputy Ad-
ministrator’s designee, will set a date 
and time, generally within 60 days. The 
hearing will be an informal proceeding. 
A transcript will not ordinarily be pre-
pared unless the Recipient bears the 
cost of the transcript; however, the 
Deputy Administrator or designee may 
have a transcript prepared at FAS’s ex-
pense. 

(c) The Deputy Administrator or the 
Deputy Administrator’s designee will 
base the determination on appeal upon 
information contained in the adminis-
trative record and will endeavor to 
make a determination within 60 days 
after submission of the appeal, hearing, 
or receipt of any transcript, whichever 
is later. The determination of the Dep-
uty Administrator will be the final de-
termination of FAS. The Recipient 
must exhaust all administrative rem-

edies contained in this section before 
pursuing judicial review of a deter-
mination by the Deputy Adminis-
trator. 

§ 1486.506 When will a project be re-
viewed? 

Any project or activity funded under 
the program is subject to review or 
audit at any time during the course of 
implementation or after the comple-
tion of the project. 

§ 1486.507 What is the effect of failing 
to make required contributions? 

A Recipient’s contribution require-
ment is specified in the project agree-
ment. If a Recipient fails to contribute 
the total specified in the agreement, 
the difference between the amount con-
tributed and the total must be repaid 
to the CCC in U.S. dollars. If a Recipi-
ent is reimbursed by CCC for less than 
the amount of funds approved in the 
agreement, then the final cost share 
shall equal, on a percentage basis, the 
original ratio of private contributions 
to the authorized EMP funding level. 

§ 1486.508 How long must Recipients 
maintain original project records? 

Each Recipient shall maintain all 
original records and documents relat-
ing to the project for 3 calendar years 
following the end of the project’s com-
pletion. All documents and records re-
lated to the project, including records 
pertaining to contractors, shall be 
made available upon request. 

§ 1486.509 Are Recipients allowed to 
charge fees for specific activities in 
approved projects? 

Reasonable activity fees or registra-
tion fees, if identified as such in a 
project budget, may be charged for 
projects approved for program funding. 
Income or refunds generated from an 
activity, however, for which the ex-
penditures have been wholly or par-
tially reimbursed, shall be repaid by 
submitting a check payable to CCC or 
offsetting the Recipient’s reimburse-
ment claim. Any activity fees charged 
must be used to offset activity ex-
penses. Such fees may not be used as 
profit or counted as cost-share. The in-
tent to charge a fee must be part of the 
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original proposal, along with an expla-
nation of how such fees are to be used. 

§ 1486.510 What is the policy regarding 
disclosure of program information? 

(a) Documents submitted to CCC by 
Recipients are subject to the provisions 
of the Freedom of Information Act 
(FOIA), 5 U.S.C. 552, 7 CFR Part 1, Sub-
part A—Official Records, and specifi-
cally 7 CFR 1.11, Handling Information 
from a Private Business. 

(b) Progress reports, final perform-
ance reports, and the results of any re-
search or other activity conducted by a 
Recipient under an agreement, shall be 
the property of the U.S. Government. 

§ 1486.511 What is the general policy 
regarding ethical conduct? 

(a) The Recipient shall maintain 
written standards of conduct governing 
the performance of its employees en-
gaged in the award and administration 
of contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent 
and any member of his or her imme-
diate family, his or her partner, or an 
entity which employs or is about to 
employ any of the parties indicated 
herein, has a financial or other interest 
in the firm selected for an award. The 
officers, employees, and agents of the 
Recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to sub-agreements. However, 
Recipients may set standards for situa-
tions in which the financial interest is 
not substantial or the gift is an unso-
licited item of nominal value. The 
standards of conduct shall provide for 
disciplinary actions to be applied for 
violations of such standards by offi-
cers, employees, or agents of the Re-
cipient. 

(b) A Recipient shall conduct its 
business in accordance with the laws 
and regulations of the country in 
which an activity is carried out. 

§ 1486.512 Has the Office of Manage-
ment and Budget reviewed the pa-
perwork and record keeping re-
quirements contained in this part? 

The paperwork and record keeping 
requirements imposed by this part 
have been submitted to the Office of 
Management and Budget (OMB) for re-
view and under the Paperwork Reduc-
tion Act of 1995 (44 U.S.C. 3501 et seq.). 
OMB has assigned control number 0551– 
0043 for this information collection. 

PART 1487—TECHNICAL ASSIST-
ANCE FOR SPECIALTY CROPS 

Sec. 
1487.1 What special definitions apply to the 

TASC program? 
1487.2 What is the TASC program? 
1487.3 What activities are eligible? 
1487.4 Are there any limits on the scope of 

proposals? 
1487.5 What is the process for submitting 

proposals? 
1487.6 What are the criteria for evaluating 

proposals? 
1487.7 How are agreements formalized? 
1487.8 How are payments made? 

AUTHORITY: Sec. 3205 of Pub. L. 107–171. 

SOURCE: 67 FR 57327, Sept. 10, 2002, unless 
otherwise noted. 

§ 1487.1 What special definitions apply 
to the TASC program? 

For purposes of this part, the fol-
lowing definitions apply: 

CCC—Commodity Credit Corpora-
tion. 

Eligible Organization—Any U.S. orga-
nization, including, but not limited to, 
U.S. government agencies, State gov-
ernment agencies, non-profit trade as-
sociations, universities, agricultural 
cooperatives, and private companies. 

FAS—Foreign Agricultural Service, 
United States Department of Agri-
culture. 

Participant—An entity which has en-
tered into a TASC agreement with the 
CCC. 

Specialty crop—all cultivated plants, 
or the products thereof, produced in 
the United States, except wheat, feed 
grains, oilseeds, cotton, rice, peanuts, 
sugar, and tobacco. 

TASC—Technical Assistance for Spe-
cialty Crops. 
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United States—the fifty states, the 
District of Columbia, and Puerto Rico. 

[67 FR 57327, Sept. 10, 2002, as amended at 68 
FR 42564, July 18, 2003] 

§ 1487.2 What is the TASC program? 
Under the TASC program, CCC, an 

agency and instrumentality of the 
United States within the Department 
of Agriculture, provides funds to eligi-
ble organizations, on a grant basis, to 
implement activities that are intended 
to address a sanitary, phytosanitary, 
or related technical barrier that pro-
hibit or threaten the export of U.S. 
specialty crops that are currently 
available on a commercial basis. The 
TASC program is intended to benefit 
the represented industry rather than a 
specific company or brand. This pro-
gram is administered by FAS. 

§ 1487.3 What activities are eligible? 
(a) General. In order to be eligible for 

funding under the TASC program, ac-
tivities must address sanitary, 
phytosanitary, or technical barriers to 
export of specialty crops. Examples of 
expenses that CCC may agree to cover 
under the TASC program include, but 
are not limited to: initial pre-clearance 
programs, export protocol and work 
plan support, seminars and workshops, 
study tours, field surveys, development 
of pest lists, pest and disease research, 
database development, reasonable 
logistical and administrative support, 
and travel and per diem expenses. 

(b) Location of activities. Eligible 
projects may take place in the United 
States or abroad. 

§ 1487.4 Are there any limits on the 
scope of proposals? 

(a) Funding cap. Proposals which re-
quest more than $500,000 of CCC fund-
ing in a given year will not be consid-
ered. 

(b) Length of activities. Funding will 
not be provided for projects that have 
received TASC funding for 5 years. The 
5 years do not need to be consecutive. 

(c) Target countries. Proposals may 
target all eligible export markets, in-
cluding single countries or reasonable 
regional groupings of countries. 

(d) Multiple proposals. Applicants may 
submit multiple proposals, but no par-
ticipant may have more than five ap-

proved projects underway at any given 
time. 

[74 FR 22090, May 12, 2009] 

§ 1487.5 What is the process for sub-
mitting proposals? 

(a) General. Periodically the CCC will 
inform the public of the process by 
which interested eligible organizations 
may submit proposals for TASC pro-
gram funding. This announcement will, 
among other things, include informa-
tion on any deadlines for submitting 
proposals and the address of the office 
to which the proposals should be sent. 
The CCC also may announce the avail-
ability of a Quick Response Fund with-
in the TASC program. Proposals sub-
mitted under any form of quick re-
sponse process may be submitted at 
any time during the year but must 
meet the basic requirements of the pro-
gram and any specific requirements of 
that particular process. Organizations 
interested in participating in the TASC 
program may submit their proposals 
electronically or in paper copy. Al-
though no specific format is required, a 
sample format for proposals is avail-
able from the address provided in this 
rule. 

(b) Contents of proposals. TASC pro-
posals must contain complete informa-
tion about the proposed projects, in-
cluding, at a minimum, the following: 

(1) Organizational information, in-
cluding: 

(i) Organization’s name, address, 
Chief Executive Officer (or designee), 
and Federal Tax Identification Number 
(TIN); 

(ii) Type of organization; 
(iii) Name, telephone number, fax 

number, and e-mail address of the pri-
mary contact person; 

(iv) A description of the organization 
and its membership; and 

(v) A description of the organiza-
tion’s experience in technical assist-
ance projects, including activities in-
volved and project results. 

(2) Project information, including: 
(i) A brief project title; 
(ii) The amount of funding requested 

and a justification for why federal 
funding is needed; 

(iii) Beginning and ending dates for 
the proposed project; 
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(iv) A market assessment, including 
a brief description of the specific ex-
port barrier to be addressed by the 
project; 

(v) The goals of the project, and the 
expected benefits to the represented in-
dustry; 

(vi) A description of the activities 
planned to address the export barrier; 

(vii) An itemized list of all estimated 
costs associated with the project for 
which reimbursement will be sought; 
and 

(viii) Information indicating all fi-
nancial and in-kind support to the pro-
posed project, and the resources to be 
contributed by each entity that will 
contribute to the project’s implemen-
tation. This may include the organiza-
tion that submitted the proposal, pri-
vate industry entities, host govern-
ments, foreign third parties, CCC, FAS, 
or other Federal agencies. Support may 
include cash, goods, and services. Al-
though highly encouraged, financial 
support from the participant is not re-
quired. 

(3) Export information, including: 
(i) Performance measures for three 

years, beginning with the year that the 
project would begin, which will be used 
to measure the effectiveness of the 
project; 

(ii) A benchmark performance meas-
ure for the year prior to the year that 
the project would begin; and 

(iii) The viability of long-term sales 
to this market. 

[67 FR 57327, Sept. 10, 2002, as amended at 68 
FR 44564, July 18, 2003] 

§ 1487.6 What are the criteria for eval-
uating proposals? 

(a) Evaluation criteria. FAS will use 
the following criteria in evaluating 
proposals: 

(1) The nature of the specific export 
barrier and the extent to which the 
proposal is likely to successfully re-
move, resolve, or mitigate that barrier; 

(2) The potential trade impact of the 
proposed project on market retention, 
market access, and market expansion, 
including the potential for expanding 
commercial sales in the targeted mar-
ket; 

(3) The completeness and viability of 
the proposal; 

(4) The ability of the organization to 
provide an experienced staff with the 
requisite technical and trade experi-
ence to execute the proposal; 

(5) The extent to which the proposal 
is targeted to a market in which the 
United States is generally competitive; 

(6) The cost of the project and the 
amount of other resources dedicated to 
the project, including cash and goods 
and services of the U.S. industry and 
foreign third parties; 

(7) The degree to which time is essen-
tial to addressing specific export bar-
riers; 

(8) In cases where the CCC receives 
multiple proposals from different appli-
cants which address essentially the 
same barrier, the nature of the appli-
cant organization will be taken into 
consideration, with a greater weight 
given to those organizations with the 
broadest base of producer representa-
tion. 

(b) Evaluation process. FAS will re-
view all proposals for eligibility and 
completeness and will evaluate each 
proposal against the factors described 
in paragraph (a) of this section. The 
purpose of this review is to identify 
meritorious proposals, recommend an 
appropriate funding level for each pro-
posal, and submit the proposals and 
funding recommendations to appro-
priate officials within FAS for deci-
sion. FAS may, when appropriate to 
the subject matter of the proposal, re-
quest the assistance of other U.S. gov-
ernment experts in evaluating the mer-
its of a proposal. 

[67 FR 57327, Sept. 10, 2002, as amended at 68 
FR 42564, July 18, 2003; 74 FR 22090, May 12, 
2009] 

§ 1487.7 How are agreements formal-
ized? 

Following the approval of a proposal, 
the CCC will enter into a written 
agreement with the organization that 
submitted the proposal. This program 
agreement will incorporate the pro-
posal as approved by the FAS, include 
a maximum dollar amount that may be 
reimbursed (the funding level), and 
identify terms and conditions under 
which the CCC will reimburse certain 

VerDate Mar<15>2010 13:03 Mar 01, 2012 Jkt 226021 PO 00000 Frm 00908 Fmt 8010 Sfmt 8010 Y:\SGML\226021.XXX 226021em
cd

on
al

d 
on

 D
S

K
29

S
0Y

B
1P

R
O

D
 w

ith
 C

F
R



899 

Commodity Credit Corporation, USDA Pt. 1488 

costs of the project. Program agree-
ments also will outline any specific re-
sponsibilities of the participant, in-
cluding, but not limited to, the timely 
and effective implementation of pro-
gram activities and the submission of a 
written report(s), on no less than an 
annual basis, which evaluates the 
TASC project using the performance 
measures presented in the approved 
proposal. 

[68 FR 42564, July 18, 2003] 

§ 1487.8 How are payments made? 
(a) Reimbursement. (1) Following the 

implementation of a project for which 
the CCC has agreed to provide funding, 
a participant may submit claims for re-
imbursement of eligible expenses to 
the extent that the CCC has agreed to 
pay such expenses. Any changes to ap-
proved activities must be approved in 
writing by the FAS before any reim-
bursable expenses associated with the 
change can be incurred. A participant 
will be reimbursed after the CCC re-
views the claim and determines that it 
is complete. 

(2) All claims for reimbursement 
must be received no later than 90 cal-
endar days following the expiration or 
termination date of the program agree-
ment. For program agreements which 
extend beyond twelve months, all 
claims for reimbursement must be re-
ceived no later than 90 calendar days 
following the next anniversary of the 
effective date of the agreement. 

(3) Participants shall maintain com-
plete records of all program expendi-
tures, identified by TASC agreement 
number, program year, country or re-
gion, activity number and cost cat-
egory. Such records shall be accom-
panied by original documentation 
which supports the expenditure and 
shall be made available to the FAS 
upon request. 

(4) Participants shall maintain all 
records and documents relating to 
TASC projects, including the original 
documentation which supports reim-
bursement claims, for a period of 3 cal-
endar years following the expiration or 
termination date of the program agree-
ment. Such records and documents will 
be subject to verification by FAS and 
shall be made available upon request to 
authorized officials of the U.S. Govern-

ment. FAS may deny a claim for reim-
bursement if the claim is not supported 
by acceptable documentation. 

(5) In the event that a reimbursement 
claim is overpaid or is disallowed after 
payment already has been made, the 
participant shall return the overpay-
ment amount or the disallowed amount 
to the CCC within 30 days after real-
izing the overpayment or receiving no-
tification of the overpayment or dis-
allowed amount. 

(b) Advances. Participants may re-
quest advances of funds, not to exceed 
85 percent of the funding approved in 
any given program year. All advanced 
funds must be either fully expended or 
the balance returned by check made 
payable to the CCC no later than the 
90th calendar day following the date of 
disbursement of the advance to the 
participant. Upon the expenditure of 
advance funds, participants must sub-
mit reimbursement claims to offset the 
advance charged to them. 

(c) Interest. Participants shall deposit 
and maintain advanced funds in in-
sured, interest-bearing accounts. Inter-
est earned on outstanding advances 
must be returned by check made pay-
able to the CCC at the time the ad-
vance is either fully expended or itself 
returned. 

[68 FR 42564, July 18, 2003, as amended at 74 
FR 22090, May 12, 2009] 

PART 1488—FINANCING OF SALES 
OF AGRICULTURAL COMMODITIES 

Subpart A—Financing of Export Sales of 
Agricultural Commodities from Private 
Stocks Under CCC Export Credit Sales 
Program (GSM–5) 

GENERAL 

Sec. 
1488.1 General statement. 
1488.2 Definition of terms. 

FINANCING EXPORT SALES 

1488.3 General. 
1488.4 Submission of requests for sale reg-

istrations. 
1488.5 Acceptance of sale registrations. 
1488.6 Amendments to financing agreement. 
1488.7 Expiration of period(s) for delivery 

and/or export. 

DOCUMENTS REQUIRED FOR FINANCING 

1488.8 Documents required after delivery. 
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1488.9 Evidence of export. 
1488.9a Evidence of export for commodities 

delivered before export. 

DOCUMENTS REQUIRED AFTER FINANCING 

1488.10 Evidence of entry into country of 
destination. 

DELIVERY REQUIREMENTS 

1488.11 Liquidated damages. 

BANK OBLIGATIONS AND REPAYMENT 

1488.12 Coverage of bank obligations. 
1488.13 CCC drafts. 
1488.14 Interest charges. 
1488.15 Advance payment. 
1488.16 Liability for payment. 

MISCELLANEOUS PROVISIONS 

1488.17 Assignment. 
1488.18 Covenant against contingent fees. 
1488.19 [Reserved] 
1488.20 Officials not to benefit. 
1488.21 Exporter’s records and accounts. 
1488.22 Communications. 
1488.23 OMB Control Numbers assigned pur-

suant to the Paperwork Reduction Act. 

AUTHORITY: Sec. 5(f), 62 Stat. 1072 (15 U.S.C. 
714c) and sec. 4(a), 80 Stat. 1538, as amended 
by sec. 101, 92 Stat. 1685 (7 U.S.C. 1707a(a)). 

Subpart A—Financing of Export 
Sales of Agricultural Com-
modities From Private Stocks 
Under CCC Export Credit 
Sales Program (GSM–5) 

SOURCE: 42 FR 10999, Feb. 25, 1977, unless 
otherwise noted. 

GENERAL 

§ 1488.1 General statement. 
(a) Except as otherwise provided in 

this paragraph (a), the regulations and 
the supplements thereto contained in 
this subpart A supersede the regula-
tions and supplements revised April 
1975, and set forth the terms and condi-
tions governing the CCC Export Credit 
Sales Program (GSM–5). The maximum 
financing period shall be three years. 
The regulations and supplements as re-
vised in April 1971 and April 1975, shall 
remain in effect for all transactions 
under financing approvals issued there-
under. 

(b) Subject to the terms and condi-
tions set forth in this subpart A, CCC 
will purchase for cash, after delivery, 

the exporter’s account receivable aris-
ing from the export sale. 

(c) The provisions of Pub. L. 83–664 
are not applicable to shipments under 
this program. 

(d) The regulations contained in this 
subpart A may be supplemented by 
such additional terms and conditions, 
applicable to specified agricultural 
commodities, and, to the extent that 
they may be in conflict or inconsistent 
with any other provisions of this sub-
part A, such additional terms and con-
ditions shall prevail. 

§ 1488.2 Definition of terms. 
As used in this subpart A and in the 

forms and documents related thereto, 
the following terms shall have the 
meanings assigned to them in this sec-
tion: 

(a) Account receivable means the con-
tractual obligation of the foreign im-
porter to the exporter for the port 
value of the commodity delivered for 
which the exporter is extending credit 
to the importer. The account receiv-
able shall be evidenced by documents, 
in form and substance satisfactory to 
CCC, establishing the contractual obli-
gation between the U.S. exporter and 
the foreign importer. The account re-
ceivable shall provide for (1) payment 
of principal and interest in U.S. dollars 
in the United States, (2) interest in ac-
cordance with § 1488.14, and (3) accelera-
tion of payment thereunder in accord-
ance with these regulations. 

(b) Agency or branch bank means an 
agency or branch of a foreign bank, su-
pervised by New York State banking 
authorities or the banking authorities 
of any other State providing similar 
supervision, and approved by the Con-
troller, CCC. 

(c) Assistant Sales Manager means the 
Assistant Sales Manager, Commercial 
Export Programs, Office of the General 
Sales Manager. 

(d) Bank obligation means an obliga-
tion, acceptable to CCC, of a U.S. bank, 
a foreign bank, an agency or branch 
bank, to pay to CCC in U.S. dollars the 
amount of the account receivable, plus 
interest in accordance with § 1488.14. 
The bank obligation shall be in the 
form of an irrevocable letter of credit 
issued by a U.S. bank or a branch bank, 
or confirmed or advised by a U.S. bank 
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or any agency or branch bank in ac-
cordance with § 1488.12. The bank obli-
gation shall provide for payment under 
the terms and conditions of the financ-
ing agreement and shall be payable not 
later than the date of expiration of the 
financing period or of the bank obliga-
tion, whichever occurs first, if payment 
is not received from other sources. 

(e) CCC means the Commodity Credit 
Corporation, U.S. Department of Agri-
culture. 

(f) Carrying charges means storage, 
insurance, and interest charges in-
volved in the cost of storing the com-
modity before delivery as provided for 
in the sales contract, and other inci-
dental costs as may be approved by the 
Assistant Sales Manager. 

(g) Commercial risk means risk of loss 
due to any cause other than specified 
as noncommercial risk in paragraph (u) 
of this section. 

(h) Date of delivery means the on- 
board date of the ocean bill of lading, 
or the date of an airway bill, or, if ex-
ported by rail or truck, the date of 
entry shown on an authenticated land-
ing certificate or similar document 
issued by an official of the government 
of the importing country. If delivery is 
before export, the date of delivery 
means (1) the date(s) of the warehouse 
receipt(s), or other evidence acceptable 
to CCC, covering the commodity in a 
warehouse acceptable to CCC, or (2) the 
onboard carrier (truck, rail car or lash 
or seabee barge) date of a through bill 
of lading covering commodities in a 
container or a lash or seabee barge at 
a U.S. inland or coastal point. 

(i) Date of sale means the earliest 
date the exporter has knowledge that a 
contractual obligation exists with the 
foreign buyer under which a firm dollar 
and cent price has been established or 
a mechanism to establish the price has 
been agreed upon. 

(j) Delivery means the delivery re-
quired by the export sale contract to 
transfer to the importer full or condi-
tional title to the agricultural com-
modity. Delivery before export may be 
(1) in a warehouse in the United States 
acceptable to CCC by issuance or trans-
fer of the warehouse receipt to the im-
porter, or (2) f.a.s. or f.o.b. U.S. inland 
or coastal loading point, if the com-
modity is loaded in a container on a 

truck or rail car, or in a lash or seabee 
barge for shipment to a point of export 
under a through bill of lading. Delivery 
at point of export shall be f.a.s. or f.o.b. 
export carrier at U.S. ports, at U.S. 
airports, at U.S. border points of exit 
or, if transshipped through Canada, at 
ports on the Great Lakes or the St. 
Lawrence River. 

(k) Eligible commodities means agricul-
tural commodities, including eligible 
cotton, produced in the United States 
and designated as eligible for export 
under CCC’s Export Credit Sales Pro-
gram in a USDA announcement. Com-
modities which have been purchased 
from CCC are eligible for export as pri-
vate stocks. Exports of commodities 
pursuant to any CCC barter contract, 
Pub. L. 480 or AID agreement, or direct 
loan by the Export-Import Bank are 
not eligible for financing under this 
program. Commodities delivered prior 
to CCC receiving the sale registration 
request in accordance with § 1488.4 are 
not eligible for financing under this 
program unless such financing is deter-
mined by the Vice President, CCC, or 
the Assistant Sales Manager, to be in 
the interest of CCC. 

(l) Eligible cotton means Upland and 
Extra Long staple cotton grown in the 
United States: Provided, however, That 
reginned or repacked cotton, as defined 
in regulations of the U.S. Department 
of Agriculture under the U.S. Cotton 
Standards Act (7 CFR 28.40), by-prod-
ucts of cotton such as cotton mill 
waste, motes, and linters, and any cot-
ton that contains any by-products of 
cotton are not eligible for export fi-
nancing hereunder. CCC’s determina-
tion as to the eligibility of cotton shall 
be final. 

(m) Eligible destination means the 
country which is named in the financ-
ing agreement and which meets the li-
censing requirements of the U.S. De-
partment of Commerce. 

(n) Eligible exporter or exporter means 
a person (1) who is engaged in the busi-
ness of buying or selling commodities 
and for this purpose maintains a bona 
fide business office in the United 
States, its territories or possessions, 
and has someone on whom service of 
judicial process may be had within the 
United States, (2) who is financially re-
sponsible, and (3) who is not suspended 
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or debarred from contracting with or 
participating in any program financed 
by CCC on the date of issuance of the 
financing approval. 

(o) OGSM means the Office of the 
General Sales Manager, U.S. Depart-
ment of Agriculture. 

(p) Financing agreement means the ex-
porter’s request for a sale registration 
as approved by the Assistant Sales 
Manager, including the terms and con-
ditions of the regulations in effect on 
the date of approval. 

(q) Financing period means the num-
ber of months over which repayment is 
to be made. Such period shall start on 
the date of delivery or the weighted av-
erage delivery date of the commodities 
to be exported under the financing 
agreement, and shall expire on the ex-
piration of the bank obligation or the 
specified period over which repayment 
is to be made, whichever occurs first. 

(r) Foreign bank means a bank which 
is not a U.S. bank or an agency or 
branch bank, and includes a foreign 
branch of a U.S. bank. 

(s) Foreign importer or importer means 
the foreign buyer who purchases the 
commodities to be exported under a fi-
nancing agreement and executes the 
documents evidencing the account re-
ceivable assigned to CCC. 

(t) GSM–5 means the regulations con-
tained in this subpart A, and supple-
ments thereto, setting forth the terms 
and conditions governing the CCC Ex-
port Credit Sales Program. 

(u) Noncommercial risk means risk of 
loss due to (1) inability of the foreign 
bank through no fault of its own to 
convert foreign currency to dollars, or 
(2) non-delivery into the eligible des-
tination of the commodity covered by a 
financing agreement through no fault 
of the foreign bank or importer or ex-
porter because of the cancellation by 
the government of the eligible destina-
tion of previously issued valid author-
ity to import such shipment into the 
eligible destination or because of the 
imposition of any law or of any order, 
decree, or regulation having the force 
of law, which prevents the import of 
such shipment into the eligible des-
tination, or (3) inability of the foreign 
bank to make payment due to war, 
hostilities, civil war, rebellion, revolu-
tion, insurrection, civil commotion, or 

other like disturbance occurring in the 
eligible destination, expropriation, or 
confiscation, or other like action by 
the government of the eligible destina-
tion country, or (4) failure of the for-
eign bank to make payment for any 
reason if it is an instrumentality of or 
is wholly owned by the foreign govern-
ment. 

(v) Port value means the net amount 
of the exporter’s sales price of the com-
modity to be exported under the fi-
nancing agreement, (1) basis f.a.s. or 
f.o.b. export carrier at U.S. ports, at 
U.S. border points of exit, at U.S. air-
ports if shipped by air, or, if trans-
shipped through Canada at ports on the 
Great Lakes, or on the St. Lawrence 
River, or (2) basis U.S. warehouse for 
commodities delivered to such ware-
house before export, or (3) basis f.a.s. or 
f.o.b. U.S. inland or coastal loading 
point for commodities delivered before 
export under through bill of lading. 
The port value shall not include ocean 
freight for a c. & f. sale or ocean 
freight and marine and war risk insur-
ance for a c.i.f. sale but may include 
carrying charges as provided for in the 
sales contract. The net amount of the 
exporter’s sales price means the ex-
porter’s contract price for the commod-
ities, on the basis stated above, less 
any payments made to the exporter 
and less any discounts, credits, or al-
lowances by the exporter. 

(w) Sale means a contract to sell on 
credit U.S. agricultural commodities 
to be financed under GSM–5. 

(x) United States means the 50 States, 
the District of Columbia, and Puerto 
Rico. 

(y) U.S. bank means a bank organized 
under the laws of the United States, a 
State, or the District of Columbia. 

(z) USDA announcement means an an-
nouncement published monthly by the 
U.S. Department of Agriculture 
(USDA), and which includes the list of 
eligible commodities and interest rates 
under GSM–5. 

(aa) Vice President, CCC means the 
Vice President who is the General 
Sales Manager, Office of the General 
Sales Manager. 

[42 FR 10999. Feb. 25, 1977, as amended at 42 
FR 30833, June 17, 1977; Amdt. 5, 43 FR 25992, 
June 16, 1978] 
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FINANCING EXPORT SALES 

§ 1488.3 General. 

When considering the extension of 
CCC credit for the purpose of financing 
agricultural commodities, CCC will 
take into account the extent to which 
CCC credit financing will: 

(a) Permit U.S. exporters to meet 
competition from other countries. 

(b) Prevent a decline in U.S. commer-
cial export sales. 

(c) Substitute commercial dollar 
sales for sales made pursuant to Pub. 
L. 480 or other concessional programs. 

(d) Result in a new use of the agricul-
tural commodity in the importing 
country. 

(e) Permit expanded consumption of 
agricultural commodities in the im-
porting country and thereby increase 
total commercial sales of agricultural 
commodities to the importing country. 

§ 1488.4 Submission of requests for 
sale registrations. 

(a) An eligible exporter shall submit 
a request for a sale registration for fi-
nancing to the office specified in 
§ 1488.22. 

(b) Requests for sale registrations 
shall be in writing. If such a request is 
made by telephone, it must be con-
firmed by letter or wire. 

(c) The total amount requested to be 
registered under a sale shall not exceed 
the sale contract value, including the 
upward tolerance, if any. 

(d) Requests for sale registration 
shall incorporate by reference all 
terms and conditions of GSM–5. The 
following information shall also be in-
cluded in the exporter’s request for a 
sale registration: 

(1) The name, class, grade, or quality, 
as applicable, and quantity of the com-
modity to be exported. 

(2) The country of destination. 
(3) The port value of the commodity 

to be exported and the sale contract 
tolerance, if applicable. 

(4) The date of sale and exporter’s 
sale number. 

(5) The date of delivery or the period 
for delivery and the month in which 
application for payment will be sub-
mitted. 

(6) The financing period. 

(7) Whether the bank obligation as-
suring payment of the account receiv-
able will be issued by a U.S. bank, 
branch bank, or foreign bank. If it will 
be issued by a foreign bank, its name 
and address, and the name of the con-
firming U.S. bank, branch bank, or 
agency bank (if approved as provided in 
§ 1488.12b), and the percentage of con-
firmation. 

(8) The name and address of the for-
eign importer. 

(9) If delivery of the commodity to be 
exported is before export in a ware-
house, the name and address of the 
warehouse to which delivery is to be 
made. 

(10) If the commodity will be sold 
through an intervening purchaser, the 
name and address of the intervening 
purchaser, and a statement that the 
sale of the commodity is or will be con-
ditioned on its resale by the inter-
vening purchaser and that the com-
modity will be shipped directly to the 
foreign importer in the destination 
country specified in paragraph (d)(2) of 
this section pursuant to a contract in 
which the foreign importer agrees to 
pay the U.S. exporter the amount to be 
financed in accordance with the terms 
of GSM–5 financing agreement. 

(11) Any additional information as 
determined by CCC. 

[42 FR 10999, Feb. 25, 1977, as amended by 
Amdt. 5, 43 FR 25992, June 16, 1978] 

§ 1488.5 Acceptance of sale registra-
tions. 

(a) Upon receiving a request for a 
sale registration complying with the 
applicable provisions of this subpart, 
the Assistant Sales Manager may ap-
prove the registration of the sale. If ap-
proved, the exporter will be notified in 
writing of the financing agreement 
number which will constitute notice 
that the sale is registered and eligible 
for financing. 

(b) [Reserved] 
(c) CCC reserves the right to reject 

any and all requests for sale registra-
tion. 

(d) The registration of a sale shall 
create a financing agreement between 
the exporter and CCC which shall con-
sist of the exporter’s request for a sale 
registration, CCC’s acceptance of the 
sale registration, the applicable terms 
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and conditions of this subpart, includ-
ing amendments and supplemental an-
nouncements hereunder which are in 
effect on the date of approval. 

(e) The financing agreement may 
contain such terms and conditions, not 
inconsistent with GSM–5, as are 
deemed necessary in the interest of 
CCC. 

(f) An exporter shall promptly notify 
the Assistant Sales Manager when he is 
unable to fulfill his obligations under 
any sale registered with CCC. 

[42 FR 10999, Feb. 25, 1977, as amended by 
Amdt. 6, 43 FR 29933, July 12, 1978] 

§ 1488.6 Amendments to financing 
agreement. 

The financing agreement may be 
amended provided such amendment is 
in conformity with GSM–5 at the time 
of amendment and is determined to be 
in the interest of CCC. Amendments 
may include extension of the period for 
delivery or the period for export, and 
change in the interest rate. After the 
commodity has been delivered, CCC 
will consider requests to increase the 
amount of the sale registration value 
for any quantity within the tolerance 
in the sales contract and for carrying 
charges provided such requests relate 
to the same sale as originally reg-
istered with CCC. 

§ 1488.7 Expiration of period(s) for de-
livery and/or export. 

(a) Unless delivery by the exporter to 
the importer is made within such pe-
riod as may be provided in the financ-
ing agreement or any amendment 
thereof, or under paragraph (b) of this 
section, the financing agreement will 
no longer be valid. 

(b) If the Assistant Sales Manager de-
termines that delay in delivery was due 
solely to causes without the fault or 
negligence of the exporter, the period 
for delivery may be extended by CCC 
by the period of such delay. 

(c) If delivery is made before export 
under the terms of the financing agree-
ment, failure to export within the pe-
riod specified therefor in the financing 
agreement shall constitute a breach of 
the financing agreement. In such case, 
if full payment under the bank obliga-
tion or account receivable has not been 
received, the account receivable and 

the bank obligation shall, at the option 
of the Assistant Sales Manager, be-
come immediately due and payable, 
and liquidated damages shall be pay-
able in accordance with § 1488.11. 

DOCUMENTS REQUIRED FOR FINANCING 

§ 1488.8 Documents required after de-
livery. 

(a) CCC will purchase an exporter’s 
account receivable only if the Treas-
urer, Commodity Credit Corporation, 
United States Department of Agri-
culture, Washington, DC 20250, receives 
the documents specified in paragraphs 
(b) through (e) of this section and any 
documentation and certifications re-
quired by any supplements to these 
regulations within forty-five days, or 
any extension thereof by the Treasurer 
or Assistant Treasurer, CCC, after date 
of delivery of commodities exported or 
to be exported under the financing 
agreement. 

(b) The exporter shall submit a 
‘‘Combined Application for Disburse-
ment, Assignment of Account Receiv-
able and Certification’’ which shall in-
clude: 

(1) A written application for disburse-
ment, showing the financing agreement 
number and the port value of the com-
modity delivered. 

(2) An assignment of the account re-
ceivable arising from the export sale, 
in form and substance acceptable to 
CCC. 

(3) The exporter’s certification (i) 
that he has entered into a contract to 
sell an eligible commodity; (ii) of the 
date of sale, the grade, quality, quan-
tity, agreed upon price for the com-
modity and payment terms and inter-
est in accordance with the financing 
agreement; (iii) that he has in his files 
documents evidencing the export sale 
contract and the obligation of the im-
porter to him for the financed portion 
of the export sale and will retain and 
furnish them to CCC on demand until 3 
years after the end of the financing pe-
riod; (iv) that agricultural commod-
ities of the grade, quality, and quan-
tity called for in the exporter’s sale as 
registered with CCC have been deliv-
ered to the foreign importer; and (v) 
that he knows of no defenses to the ac-
count receivable assigned to CCC. 
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(c) A copy of the sales invoice to the 
foreign importer, or, if the commodity 
has been sold through an intervening 
purchaser, a copy of the exporter’s 
sales invoice to the intervening pur-
chaser and of the intervening pur-
chaser’s sales invoice to the foreign 
importer. 

(d) A copy of the document evidenc-
ing export provided for in § 1488.9 and, if 
the consignee is other than the foreign 
importer named in the financing agree-
ment, such additional information as 
CCC may request to show that export 
was made in accordance with the in-
structions of, or the export sale con-
tract with, the foreign importer. If de-
livery is before export in a warehouse 
acceptable to CCC, the warehouse re-
ceipt or other documents acceptable to 
CCC evidencing delivery of the com-
modity to the importer or his agent. If 
delivery is before export in a container 
or a lash or seabee barge at a U.S. in-
land or coastal point, for export ship-
ment under a through bill of lading, 
one copy of the through bill of lading 
with an onboard (truck, rail car, or 
lash or seabee barge) endorsement, 
dated and signed or initialed on behalf 
of the export carrier. The through bill 
of lading must be certified by the ex-
porter as being a true copy and must 
show the quantity, the date, and place 
of loading the commodity on a truck, 
or rail car, or lash or seabee barge, the 
name of the originating carrier, the 
destination of the commodity, and the 
name of both the exporter and the im-
porter. 

(e) A bank obligation or obligations 
in accordance with § 1488.7(c), § 1488.10, 
§ 1488.12 and paragraph (i) of this sec-
tion, naming CCC as beneficiary, in 
form and substance acceptable to CCC, 
covering the amount of the application 
for disbursement, citing the financing 
agreement number; and providing for 
the payment of interest in accordance 
with § 1488.14. 

(f) On receipt of the documents de-
scribed in paragraphs (b) through (e) of 
this section and any documentation 
and certifications required by any sup-
plements to these regulations, the 
Treasurer, CCC will pay promptly to 
the exporter the amount of the account 
receivable or the dollar amount of 

sales registered in accordance with 
§ 1488.5, whichever is the lesser. 

(g) If an acceptable application for 
disbursement and the supporting docu-
ments described in paragraphs (b) 
through (e) of this section have not 
been received by CCC within 45 days 
from the date of the delivery, or any 
extension thereof by the Treasurer or 
Assistant Treasurer, CCC, the financ-
ing agreement shall be void. 

(h) [Reserved] 
(i) If for any reason a draft drawn 

under a foreign bank obligation is dis-
honored or if the issuing bank is insol-
vent, in bankruptcy, in receivership, or 
in liquidation, or has made an assign-
ment for the benefit of creditors, or for 
any other reason discontinues or sus-
pends payments to depositors or credi-
tors, or otherwise ceases to operate on 
an unrestricted basis, any balance due 
on the account receivable assured by 
the obligation issued by such bank 
shall, at the option of CCC, become im-
mediately due and payable. CCC may 
permit the substitution of another ac-
ceptable foreign bank obligation cov-
ering such balance due if confirmed in 
accordance with § 1488.12. 

[42 FR 10999, Feb. 25, 1977, as amended at 42 
FR 27569, May 31, 1977; Amdt. 5, 43 FR 25992, 
June 16, 1978] 

§ 1488.9 Evidence of export. 
(a) If the commodity is exported by 

rail or truck, the exporter shall furnish 
to the Treasurer, CCC, one copy of the 
bill of lading covering the commodity 
exported, certified by the exporter as 
being a true copy, and an authenti-
cated landing certificate or similar 
document issued by an official of the 
government of the country to which 
the commodity is exported, showing 
the quantity, the gross landed weight 
of the commodity, the place and date 
of entry, and the name and address of 
both the exporter and the importer. 

(b) If the commodity is exported by 
ocean carrier, the exporter shall fur-
nish to the Treasurer, CCC, one non-ne-
gotiable copy or photo copy or other 
type of copy of either (1) an on-board 
ocean bill of lading or (2) an ocean bill 
of lading with an onboard endorsement, 
dated and signed or initialed on behalf 
of the carrier. The bill of lading must 
be certified by the exporter as being a 
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true copy and must show the quantity, 
the date and place of loading the com-
modity, the name of the vessel, the 
destination of the commodity and the 
name and address of both the exporter 
and the importer. 

(c) If the commodity is exported by 
aircraft, the exporter shall furnish to 
the Treasurer, CCC, one non-negotiable 
copy of an airway bill, dated and signed 
or initialed on behalf of the carrier. 
The airway bill must be certified by 
the exporter as being a true copy and 
must show the date and place of load-
ing the commodity, the name of the 
airline, the destination of the com-
modity, and the name and address of 
both the exporter and the importer. 

(d) If the exporter is unable to supply 
documentary evidence of export as 
specified in this section, he shall sub-
mit such other documentary evidence 
as may be acceptable to CCC. 

(e) For commodities transshipped 
through Canada via the Great Lakes or 
the St. Lawrence River, the exporter 
shall certify that the commodity trans-
shipped was produced in the United 
States. 

§ 1488.9a Evidence of export for com-
modities delivered before export. 

For commodities delivered before ex-
port under a financing agreement for 
which the financial period is 12 months 
or less, the exporter shall furnish a cer-
tification to the Treasurer, CCC, with-
in 60 days from the date of delivery or 
such extension of time as may be 
granted by the Treasurer or Assistant 
Treasurer, CCC, certifying that the 
commodities have been exported. The 
certification must include the name of 
the ocean carrier, the date the com-
modities were loaded aboard the ocean 
carrier and the financing agreement 
number. 

[Amdt. 5, 43 FR 25992, June 16, 1978] 

DOCUMENTS REQUIRED AFTER FINANCING 

§ 1488.10 Evidence of entry into coun-
try of destination. 

(a) Commodities exported under a fi-
nancing agreement must enter the des-
tination country specified in the fi-
nancing agreement. 

(b) For a financing agreement under 
which the financing period is in excess 

of 12 months, within 90 days, or such 
extension of time as may be granted in 
writing by the Assistant Sales Man-
ager, following shipment from the 
United States of any agricultural com-
modity exported under the financing 
agreement, the exporter shall furnish 
to the office specified in § 1488.22, docu-
mentary evidence verifying entry of 
the commodity into the country of des-
tination specified in the financing 
agreement. The documentary evidence 
must: 

(1) Identify the agricultural com-
modity (or permit identification 
through supplementary documents also 
furnished) as that exported under the 
financing agreement, 

(2) State the quantity and date of 
entry of the commodity into the des-
tination country, and 

(3) Be signed by (i) a customs official 
of the destination country, or (ii) the 
importer, or (iii) a representative of an 
independent superintending or control-
ling firm. 

(c) When the commodity enters the 
country of destination in bond, a state-
ment by the importer will be accept-
able which: 

(1) Identifies the commodity as that 
exported under the financing agree-
ment, 

(2) States the quantity of the com-
modity entered under bond and date of 
entry into the destination country, and 

(3) Certifies that the commodity will 
be withdrawn from bonded storage at a 
later date for consumption in the des-
tination country. 

(d) If the evidence of entry is in other 
than the English language, the ex-
porter shall also provide an English 
translation thereof. 

(e) Failure to furnish, within the 
time specified, evidence of entry of the 
commodity into the country of destina-
tion shall constitute prima facie evi-
dence of failure to enter or to cause the 
entry of the commodity into such 
country as required. In such case, the 
financing agreement may be termi-
nated by the Assistant Sales Manager, 
and if full payment under the bank ob-
ligation or account receivable has not 
yet been received, the bank obligation 
and the account receivable shall at the 
option of CCC, become due and payable 
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and liquidated damages shall be pay-
able in accordance with § 1488.11. The 
remedy herein provided shall not be ex-
clusive of other rights available to the 
Federal government if the commodity 
enters a country other than that speci-
fied in the financing agreement. 

DELIVERY REQUIREMENTS 

§ 1488.11 Liquidated damages. 
Failure of the exporter to export or 

cause to be exported, within the period 
provided therefor, any agricultural 
commodity financed, when delivery is 
made before export under the terms of 
the financing agreement, or failure of 
the exporter to enter or cause the 
entry of, such commodity into the 
country of destination, shall constitute 
a breach of the financing agreement 
which will result in serious and sub-
stantial damage to CCC and to its pro-
gram. Since it will be difficult, if not 
impossible, to prove the exact amount 
of such damage, the exporter shall pay 
to CCC promptly on demand, as reason-
able compensation and not as a pen-
alty, liquidated damages in lieu of 
probable actual damages, as follows: 

(a) For each day of delay in expor-
tation after the final date for expor-
tation, when delivery is made before 
export under the terms of the financing 
agreement, .15 percent of the amount 
financed under the financing agree-
ment for the commodity not exported; 
(b) for failure to export or cause expor-
tation, when delivery is made before 
export under the terms of the financing 
agreement, 5 percent of the amount fi-
nanced under the financing agreement 
for the commodity not exported; (c) for 
failure, after exportation, to enter or 
cause the entry of the commodity into 
the country of destination, at the rate 
of 5 percent a year of the amount fi-
nanced under the financing agreement 
for such commodity from the start of 
the financing period until payment to 
CCC of the amount financed; Provided 
however, That the aggregate of all 
amounts assessed under this § 1488.11 
with respect to the same commodity 
shall not exceed 5 percent of the 
amount financed for such commodity. 
Liquidated damages shall not be as-
sessed: Under paragraph (a) of this sec-
tion if the Assistant Sales manager de-

termines that the delay was due to 
such causes as acts of God or govern-
ment or public enemy, fires, floods, 
epidemics, quarantine restrictions, 
strikes, freight embargoes, or unusu-
ally severe weather; under paragraph 
(b) of this section if the Assistant Sales 
Manager determines that failure to ex-
port was due to loss, damage, destruc-
tion or deterioration of the commodity 
or act of God or government or public 
enemy; and under paragraph (c) of this 
section if the Assistant Sales Manager 
determines that failure to enter or 
cause the entry of the commodity into 
the country of destination was due to 
loss, damage, destruction or deteriora-
tion of the commodity or act of God or 
government or public enemy. 

BANK OBLIGATIONS AND REPAYMENT 

§ 1488.12 Coverage of bank obligations. 

(a) U.S. banks and branch banks shall 
be liable without regard to risk (1) for 
payment of bank obligations issued by 
them or (2) for payment of bank obliga-
tions confirmed by them without re-
gard to risk if a requirement for such 
confirmation is included in the financ-
ing agreement or (3) as provided in 
paragraphs (c) and (d) of this section. 

(b) An obligation issued by a foreign 
bank must be confirmed and advised, 
as provided in paragraphs (a), (c), (d), 
(e), and (f) of this section, by a U.S. 
bank or a branch bank, or may be con-
firmed by an agency bank when deter-
mined by the President or Vice Presi-
dent, CCC after consultation with the 
Controller, CCC, to be in the interest of 
CCC. 

(c) A U.S. bank must confirm the full 
amount of an obligation issued by its 
foreign branch. CCC will hold the U.S. 
bank liable for payment without regard 
to risks. 

(d) If a branch bank confirms an obli-
gation issued by its home office, or by 
another branch of its home office, it 
must confirm the full amount thereof. 
CCC will hold the branch bank liable 
for payment without regard to risks. 

(e) If CCC accepts an agency bank 
confirmation of a foreign bank obliga-
tion, it must be for the full amount 
thereof without regard to risks and 
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will be subject to such terms and con-
ditions as may be contained in the fi-
nancing agreement. CCC will not ac-
cept an agency bank confirmation of 
an obligation issued by its home office, 
or by a branch of its home office. 

(f) Except as provided in paragraphs 
(a), (c), and (d) of this section, if a U.S. 
bank or a branch bank confirms an ob-
ligation issued by a foreign bank, it 
must confirm at least 10 percent pro 
rata and must advise the remainder of 
the foreign bank obligation. The per-
centage of confirmation shall be the 
same for both the account receivable 
and the interest portions of the obliga-
tion. For the confirmed amount, except 
as provided in paragraph (a)(2) of this 
section, CCC will hold the U.S. bank or 
branch bank liable for commercial 
risks but not for non-commercial risks. 
For the advised amount, CCC will not 
hold the U.S. bank or branch bank lia-
ble for commercial or non-commercial 
risks. CCC will hold the foreign bank 
liable without regard to risks for all 
amounts not recovered from the U.S. 
or branch bank. 

(g) Under special circumstances, on 
application in writing, the Vice Presi-
dent, CCC, may reduce or waive re-
quirements for 10 percent confirmation 
by a U.S. or branch bank, but a bank 
will not be relieved of any obligation it 
undertakes. 

(h) Any bank obligation which pro-
vides for a bank acceptance of a time 
draft by CCC (banker’s acceptance) 
shall not be acceptable to CCC. 

(i) CCC will consent to cancellation 
or reduction of a bank obligation to 
the extent of any payment it receives 
from other sources or amounts other-
wise payable under such bank obliga-
tion. 

(j) Collection of accounts receivable 
purchased under GSM–5 will be effected 
through the issuance by CCC of sight 
drafts against the bank obligations, 
but this method of collection shall not 
be exclusive of any other collection 
procedures or rights available to CCC. 

[42 FR 10999, Feb. 25, 1977, as amended at 42 
FR 27569, May 31, 1977; 42 FR 30833, June 17, 
1977; 43 FR 45551, Oct. 3, 1978; 44 FR 51187, 
Aug. 31, 1979] 

§ 1488.13 CCC drafts. 

CCC will draw one draft for each pay-
ment due under bank obligations. If 
any portion of a CCC draft is dishon-
ored, the U.S. bank or branch bank 
shall return the dishonored draft to-
gether with its statement of the reason 
for nonpayment. If a draft which is 
drawn under a partially confirmed 
bank obligation is dishonored, CCC will 
replace the draft with separate drafts 
for the confirmed and unconfirmed por-
tions at the request of the confirming 
bank. Such replacement shall not alter 
the confirming bank’s obligation for 
timely payment to CCC of the con-
firmed portion of the credit. For con-
firmed amounts, except as provided in 
§ 1488.12(a), (c) and (d), a U.S. or branch 
bank may request refund from CCC of 
the amount paid if it certifies to CCC 
that it is unable to recover funds from 
the foreign bank due to a stipulated 
non-commercial risk which existed on 
the date payment was made to CCC 
under the draft. If CCC finds that in-
ability to recover funds was due to 
such a non-commercial risk, the refund 
shall be promptly made together with 
interest at the Federal Reserve Bank of 
New York discount rate from and in-
cluding the date payment was origi-
nally made to CCC but not include the 
date of refund by CCC. For 
unconfirmed amounts, remittance to 
CCC shall be considered final, and the 
U.S. bank or branch bank shall not 
thereafter have recourse to CCC. 

[42 FR 10999, Feb. 25, 1977, as amended at 42 
FR 27569, May 21, 1977; 42 FR 30833, June 17, 
1977] 

§ 1488.14 Interest charges. 

The account receivable assigned to 
CCC and the related bank obligation(s) 
shall bear interest as specified in this 
section. Rates of interest applicable to 
financing agreements shall be pub-
lished in USDA announcement. The in-
terest rate applicable to that portion of 
an account receivable for which pay-
ment is assured by a bank obligation 
issued or confirmed for all risks ac-
cording to § 1488.12(a)(ii) or pro rata 
confirmed by a U.S. bank shall be 
lower than the interest rate applicable 
for the remainder of the account re-
ceivable. The interest rate applicable 
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to that portion of an account receiv-
able the payment of which is assured 
by a bank obligation issued or pro rata 
confirmed by a branch bank shall, 
when determined by the President or 
Vice President, CCC after consultation 
with the Controller, CCC, to be in the 
interest of CCC, be lower than the in-
terest rate applicable for the remain-
der of the account receivable. The in-
terest rates applicable to accounts re-
ceivable the payment of which is as-
sured by an agency bank confirmation 
may, when determined by the Presi-
dent or Vice President, CCC, after con-
sultation with the Controller, CCC, to 
be in the interest of CCC, be lower than 
the interest rate applicable for the re-
mainder of the account receivable. The 
interest rate applicable will be the rate 
in effect on the date CCC receives the 
sale registration request under § 1488.4. 
Interest shall accrue on the account re-
ceivable from the date of delivery or 
the weighted average delivery date of 
the agricultural commodities delivered 
under the financing agreement to the 
date of payment, or to the date of expi-
ration of the financing period, or to the 
date of expiration of the bank obliga-
tion, whichever occurs first, and shall 
be payable as specified in the financing 
agreement. Thereafter, interest shall 
accrue on any unpaid part of both the 
principal and interest due as of such 
expiration date. 

[42 FR 10999, Feb. 25, 1977, as amended at 42 
FR 27569, May 31, 1977] 

§ 1488.15 Advance payment. 
If, before expiration of the financing 

period, the exporter or the U.S. bank or 
the agency or branch bank accepts pay-
ment from or on behalf of the foreign 
importer of any part of the account re-
ceivable, it shall be remitted promptly 
to CCC. Such prepayment shall be ap-
plied first to interest on the unpaid 
balance of the account receivable to 
the date CCC receives such prepayment 
and then to the principal. 

§ 1488.16 Liability for payment. 
If delivery is made within the cov-

erage of the bank obligation(s) sub-
mitted in accordance with § 1488.8, CCC 
will look to the obligating bank or 
banks and the foreign importer, rather 
than to the exporter or intervening 

purchaser, for payment of all amounts 
due at maturity of the account receiv-
able and of the bank obligation(s), but 
the exporter and the intervening pur-
chaser shall remain liable for any loss 
arising from breach of any contractual 
obligation, certification or warranty 
made by them pursuant to the financ-
ing agreement, and the exporter shall 
remain liable for any amounts not cov-
ered by the bank obligation which are 
owing to CCC, and any remittance or 
refund required by § 1488.15 and § 1488.18, 
together with interest thereon at the 
rate specified in the documents evi-
dencing the account receivable, as well 
as for any liquidated damages provided 
for in § 1488.11. The liability of the bank 
and the importer under their respective 
obligations shall be several. 

MISCELLANEOUS PROVISIONS 

§ 1488.17 Assignment. 

The exporter shall not assign any 
claim or rights or any amounts payable 
under the financing agreement, in 
whole or in part, without written ap-
proval of the Vice President, CCC, or 
the Controller, CCC. 

§ 1488.18 Covenant against contingent 
fees. 

The exporter warrants that no person 
or selling agency has been employed or 
retained to solicit or secure the financ-
ing agreement on an agreement or un-
derstanding for a commission, percent-
age, brokerage, or contingent fee, ex-
cept bona fide employees or bona fide 
established commercial or selling agen-
cies maintained by the exporter for the 
purpose of securing business. For 
breach or violation of this warranty, 
CCC shall have the right, without limi-
tation on any other rights it may have, 
to annul the financing agreement with-
out liability to CCC. Should the financ-
ing agreement be annulled, CCC will 
promptly consent to the reduction or 
cancellation or related bank obliga-
tions except for amounts outstanding 
under a financing agreement. Such 
amounts shall, on demand, be refunded 
to CCC by the exporter. 
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§ 1488.19 [Reserved] 

§ 1488.20 Officials not to benefit. 
No member of or delegate to Con-

gress, or Resident Commissioner, shall 
be admitted to any share or part of the 
financing agreement or to any benefit 
that may arise therefrom, but this pro-
vision shall not be construed to extend 
to the financing agreement if made 
with a corporation for its general ben-
efit. 

§ 1488.21 Exporter’s records and ac-
counts. 

CCC shall have access to and the 
right to examine any directly pertinent 
books, documents, papers and records 
of the exporter involving transactions 
related to the financed export credit 
sale until the expiration of three years 
after the end of the financing period. 

§ 1488.22 Communications. 
(a) Unless otherwise provided, writ-

ten requests, notifications, or commu-
nications by the applicant pertaining 
to the financing agreement shall be ad-
dressed to the Assistant Sales Man-
ager, Commercial Export Programs, 
Office of the General Sales Manager, 
U.S. Department of Agriculture, Wash-
ington, DC 20250. 

(b) [Reserved] 

§ 1488.23 OMB Control Numbers as-
signed pursuant to the Paperwork 
Reduction Act. 

The information collection require-
ments contained in these regulations (7 
CFR part 1488) have been approved by 
the Office of Management and Budget 
(OMB) in accordance with the provi-
sions of 44 U.S.C. Chapter 35 and have 
been assigned OMB Control Number 
0551–0021. 

[Amdt. 8, 50 FR 13967, Apr. 9, 1985] 

PART 1491—FARM AND RANCH 
LANDS PROTECTION PROGRAM 

Subpart A—General Provisions 

Sec. 
1491.1 Applicability. 
1491.2 Administration. 
1491.3 Definitions. 
1491.4 Program requirements. 
1491.5 Application procedures. 

1491.6 Ranking considerations and proposal 
selection. 

Subpart B—Cooperative Agreements and 
Conservation Easement Deeds 

1491.20 Cooperative agreements. 
1491.21 Funding. 
1491.22 Conservation easement deeds. 

Subpart C—General Administration 

1491.30 Violations and remedies. 
1491.31 Appeals. 
1491.32 Scheme or device. 

AUTHORITY: 16 U.S.C. 3838h–3838i. 

SOURCE: 76 FR 4039, Jan. 24, 2011, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 1491.1 Applicability. 

(a) The regulations in this part set 
forth requirements, policies, and proce-
dures for implementation of the Farm 
and Ranch Lands Protection Program 
(FRPP) as administered by the Natural 
Resources Conservation Service 
(NRCS). FRPP cooperative agreements 
will be administered under the regula-
tions in effect at the time the coopera-
tive agreement is signed. 

(b) The NRCS Chief may implement 
FRPP in any of the 50 States, the Dis-
trict of Columbia, Commonwealth of 
Puerto Rico, Guam, the Virgin Islands 
of the United States, American Samoa, 
and the Commonwealth of the North-
ern Mariana Islands. 

§ 1491.2 Administration. 

(a) The regulations in this part will 
be administered under the general su-
pervision and direction of the NRCS 
Chief. 

(b) NRCS will— 
(1) Provide overall program manage-

ment and implementation leadership 
for FRPP; 

(2) Develop, maintain, and ensure 
that policies, guidelines, and proce-
dures are carried out to meet program 
goals and objectives; 

(3) Ensure that the FRPP share of 
the cost of an easement or other deed 
restrictions in eligible land will not ex-
ceed 50 percent of the appraised fair 
market value of the conservation ease-
ment; 
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(4) Determine eligibility of the land, 
landowner, State government, local 
government, Indian Tribe, or non-
governmental organization; 

(5) Ensure a conservation plan is de-
veloped in accordance with 7 CFR part 
12; 

(6) Make funding decisions and deter-
mine allocations of program funds; 

(7) Coordinate with the Office of the 
General Counsel to ensure the legal 
sufficiency of the cooperative agree-
ment and the easement deed or other 
legal instrument; 

(8) Sign and monitor cooperative 
agreements for the Commodity Credit 
Corporation (CCC) with the selected el-
igible entity; 

(9) Monitor and ensure conservation 
plan compliance with highly erodible 
land and wetland provisions in accord-
ance with 7 CFR part 12; and 

(10) Provide leadership for estab-
lishing, implementing, and overseeing 
administrative processes for ease-
ments, easement payments, and admin-
istrative and financial performance re-
porting. 

(c) NRCS will enter into cooperative 
agreements with eligible entities to as-
sist NRCS with implementation of this 
part. 

§ 1491.3 Definitions. 
The following definitions will apply 

to this part, and all documents issued 
in accordance with this part, unless 
specified otherwise: 

Agricultural uses are defined by the 
State’s FRPP or equivalent, or where 
no program exists. Agricultural uses 
should be defined by the State agricul-
tural use tax assessment program. 
However, if NRCS finds that a State 
definition of agriculture is so broad 
that an included use could lead to the 
degradation of soils and agriculture 
productivity, NRCS reserves the right 
to impose greater deed restrictions on 
the property than allowable under that 
State definition of agriculture in order 
to protect agricultural use and related 
conservation values. 

Certified entity means an eligible enti-
ty that NRCS has determined to meet 
the requirements of § 1491.4(d) of this 
part. 

Chief means the Chief of NRCS or 
designee. 

Commodity Credit Corporation is a gov-
ernment-owned and operated entity 
that was created to stabilize, support, 
and protect farm income and prices. 
The CCC is managed by a Board of Di-
rectors, subject to the general super-
vision and direction of the Secretary of 
Agriculture, who is an ex-officio direc-
tor and chairperson of the Board. The 
CCC provides the funding for FRPP, 
and NRCS administers FRPP on its be-
half. 

Conservation easement means a vol-
untary, legally recorded restriction, in 
the form of a deed, on the use of prop-
erty, in order to protect resources such 
as agricultural lands, historic struc-
tures, open space, and wildlife habitat. 

Conservation plan is the document 
that— 

(1) Applies to highly erodible crop-
land; 

(2) Describes the conservation system 
applicable to the highly erodible crop-
land and describes the decisions of the 
person with respect to location, land 
use, tillage systems, and conservation 
treatment measures and schedules; 

(3) Is developed by NRCS in consulta-
tion with the landowner through the 
local soil conservation district, in con-
sultation with the local committees, 
established under section 8(b)(5) of the 
Soil Conservation and Domestic Allot-
ment Act (16 U.S.C. 5909h(b)(5)) and the 
Secretary, or by the Secretary. 

Cooperative agreement means the doc-
ument that specifies the obligations 
and rights of NRCS and eligible enti-
ties participating in the program. 

Dedicated fund means an account held 
by a nongovernmental organization 
which is sufficiently capitalized for the 
purpose of covering expenses associ-
ated with the management, moni-
toring, and enforcement of conserva-
tion easements and where such account 
cannot be used for other purposes. 

Eligible entity means Indian Tribe, 
State government, local government, 
or a nongovernmental organization 
which has a farmland protection pro-
gram that purchases agricultural con-
servation easements for the purpose of 
protecting agriculture use and related 
conservation values by limiting con-
version to non-agricultural uses of the 
land. 
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Eligible land means privately owned 
land on a farm or ranch that NRCS has 
determined to meet the requirements 
of § 1491.4(f) of this part. 

Fair market value means the value of 
a conservation easement as ascertained 
through standard real property ap-
praisal methods, as established in 
§ 1491.4(g). 

Farm and ranch land of local impor-
tance means farm or ranch land used to 
produce food, feed, fiber, forage, bio- 
fuels, and oilseed crops that are not 
identified as having national or state-
wide importance. Where appropriate, 
these lands are to be identified by the 
local agency or agencies concerned. 
Farmlands of local importance may in-
clude tracts of land that have been des-
ignated for agriculture by local ordi-
nance. 

Farm and ranch land of statewide im-
portance means, in addition to prime 
and unique farmland, land that is of 
statewide importance for the produc-
tion of food, feed, fiber, forage, bio- 
fuels, and oil seed crops. Criteria for 
defining and delineating this land are 
to be determined by the appropriate 
State agency or agencies. Generally, 
additional farmlands of statewide im-
portance include those that are nearly 
prime farmland and that economically 
produce high yields of crops when 
treated and managed according to ac-
ceptable farming methods. Some may 
produce as high a yield as prime farm-
lands if conditions are favorable. In 
some States, additional farmlands of 
statewide importance may include 
tracts of land that have been des-
ignated for agriculture by State law in 
accordance with 7 CFR part 657. 

Farm or ranch succession plan means a 
general plan to address the continu-
ation of some type of agricultural busi-
ness on the conserved land. The farm 
or ranch succession plan may include 
specific intra-family succession agree-
ments or strategies to address business 
asset transfer planning to create oppor-
tunities for beginning farmers or 
ranchers. 

Field Office Technical Guide means the 
official local NRCS source of resource 
information and interpretations of 
guidelines, criteria, and requirements 
for planning and applying conservation 
practices and conservation manage-

ment systems. The Field Office Tech-
nical Guide (FOTG) contains detailed 
information on the conservation of 
soil, water, air, plant, and animal re-
sources applicable to the local area for 
which it is prepared. 

Forest land means a land cover or use 
category that is at least 10 percent 
stocked by single-stemmed woody spe-
cies of any size that will be at least 13 
feet tall at maturity. Also included is 
land bearing evidence of natural regen-
eration of tree cover (cutover forest or 
abandoned farmland) that is not cur-
rently developed for non-forest use. 
Ten percent stocked, when viewed from 
a vertical direction, equates to an aer-
ial canopy cover of leaves and branches 
of 25 percent or greater. 

Forest land of statewide importance 
means forest land that the State Con-
servationist, in consultation with the 
State Technical Committee, identifies 
as having ecological or economic sig-
nificance within the State, and may in-
clude forested areas or regions of the 
State that have been identified 
through statewide assessments and 
strategies conducted pursuant to State 
or Federal law. 

Forest management plan means a site- 
specific plan that is prepared by a pro-
fessional resource manager, in con-
sultation with the participant, and is 
approved by the State Conservationist. 
Forest management plans may include 
a forest stewardship plan, as specified 
in section 5 of the Cooperative For-
estry Assistance Act of 1978 (16 U.S.C. 
2103a), another practice plan approved 
by the State Forester, or another plan 
determined appropriate by the State 
Conservationist. The plan complies 
with applicable Federal, State, Tribal, 
and local laws, regulations, and permit 
requirements. 

Historical and archaeological resources 
mean resources that are: 

(1) Listed in the National Register of 
Historic Places (established under the 
National Historic Preservation Act 
(NHPA), 16 U.S.C. 470, et seq.); 

(2) Formally determined eligible for 
listing in the National Register of His-
toric Places (by the State Historic 
Preservation Officer (SHPO) or Tribal 
Historic Preservation Officer (THPO) 
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and the Keeper of the National Reg-
ister in accordance with section 106 of 
the NHPA); 

(3) Formally listed in the State or 
Tribal Register of Historic Places of 
the SHPO (designated under section 
101(b)(1)(B) of the NHPA) or the THPO 
(designated under section 101(d)(1)(C) of 
the NHPA); or 

(4) Included in the SHPO or THPO in-
ventory with written justification as to 
why it meets National Register of His-
toric Places criteria. 

Imminent harm means easement viola-
tions or threatened violations that, as 
determined by the Chief, would likely 
cause immediate and significant deg-
radation to the conservation values; 
for example, those violations that 
would adversely impact agriculture 
use, productivity, and related con-
servation values or result in the ero-
sion of topsoil beyond acceptable levels 
as established by NRCS. 

Impervious surface means surfaces 
that are covered by asphalt, concrete, 
roofs, or any other surface that does 
not allow water to percolate into the 
soil. 

Indian Tribe means any Indian Tribe, 
band, nation, or other organized group 
or community, including any Alaska 
Native village or regional or village 
corporation as defined in or established 
pursuant to the Alaska Native Claims 
Settlement Act (43 U.S.C. 1601 et seq.) 
that is eligible for the special programs 
and services provided by the United 
States to Indians because of their sta-
tus as Indians. 

Land Evaluation and Site Assessment 
System means the land evaluation sys-
tem approved by the State Conserva-
tionist used to rank land for farm and 
ranch land protection purposes, based 
on soil potential for agriculture, as 
well as social and economic factors, 
such as location, access to markets, 
and adjacent land use. For additional 
information see the Farmland Protec-
tion Policy Act regulation at 7 CFR 
part 658. 

Landowner means a person, legal en-
tity, or Indian Tribe having legal own-
ership of land and those who may be 
buying eligible land under a purchase 
agreement. The term landowner may 
include all forms of collective owner-
ship including joint tenants, tenants- 

in-common, and life tenants. State 
governments, local governments, and 
nongovernmental organizations that 
qualify as eligible entities are not eli-
gible as landowners, unless otherwise 
determined by the Chief. 

Natural Resources Conservation Service 
means an agency of the Department of 
Agriculture. 

Nongovernmental organization means 
any organization that: 

(1) Is organized for, and at all times 
since, the formation of the organiza-
tion, and has been operated principally 
for one or more of the conservation 
purposes specified in clause (i), (ii), 
(iii), or (iv) of section 170(h)(4)(A) of the 
Internal Revenue Code of 1986; 

(2) Is an organization described in 
section 501(c)(3) of that Code that is ex-
empt from taxation under 501(a) of that 
Code; and 

(3) Is described— 
(i) In section 509(a)(1) and (2) of that 

Code, or 
(ii) Is described in section 509(a)(3) of 

that Code and is controlled by an orga-
nization described in section 509(a)(2) 
of that Code. 

Other interests in land include any 
right in real property other than ease-
ments that are recognized by State 
law. FRPP funds will only be used to 
purchase other interests in land with 
prior approval from the Chief. 

Other productive soils means farm and 
ranch land soils, in addition to prime 
farmland soils, that include unique 
farmland and farm and ranch land of 
statewide and local importance. 

Parcel means a farm or ranch sub-
mitted for consideration for funding 
under this part. 

Pending offer means a written bid, 
contract, or option extended to a land-
owner by an eligible entity to acquire a 
conservation easement before the legal 
title to these rights has been conveyed 
for the purpose of limiting non-agricul-
tural uses of the land. 

Prime farmland means land that has 
the best combination of physical and 
chemical characteristics for producing 
food, feed, fiber, forage, oilseed, and 
other agricultural crops with minimum 
inputs of fuel, fertilizer, pesticides, and 
labor without intolerable soil erosion, 
as determined by the Secretary. 
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Purchase price means the appraised 
fair market value of the easement 
minus the landowner donation. 

Right of enforcement means a vested 
right set forth in the conservation 
easement deed, equal in scope to the 
right of inspection and enforcement 
granted to the grantee, that the Chief, 
on behalf of the United States, may ex-
ercise under specific circumstances in 
order to enforce the terms of the con-
servation easement when not enforced 
by the holder of the easement. 

Secretary means the Secretary of the 
United States Department of Agri-
culture. 

State Conservationist means the NRCS 
employee authorized to direct and su-
pervise NRCS activities in a State, the 
Caribbean Area (Puerto Rico and the 
Virgin Islands), or the Pacific Islands 
Area (Guam, American Samoa, and the 
Commonwealth of the Northern Mar-
iana Islands). 

State Technical Committee means a 
committee established by the Sec-
retary in a State pursuant to 16 U.S.C. 
3861 and 7 CFR part 610, subpart C. 

Unique farmland means land other 
than prime farmland that is used for 
the production of specific high-value 
food and fiber crops, as determined by 
the Secretary. It has the special com-
bination of soil quality, location, grow-
ing season, and moisture supply needed 
to economically produce sustained 
high quality or high yields of specific 
crops when treated and managed ac-
cording to acceptable farming meth-
ods. Examples of such crops include 
citrus, tree nuts, olives, cranberries, 
fruits, and vegetables. Additional infor-
mation on the definition of prime, 
unique, or other productive soil can be 
found in 7 CFR part 657 and 7 CFR part 
658. 

§ 1491.4 Program requirements. 
(a) Under FRPP, the Chief, on behalf 

of the CCC, will facilitate and provide 
funding for the purchase of conserva-
tion easements or other interests in el-
igible land that is subject to a pending 
offer from an eligible entity for the 
purpose of protecting the agricultural 
use and related conservation values of 
the land by limiting non-agricultural 
uses of the land. Eligible entities sub-
mit applications to NRCS State offices 

to partner with NRCS to acquire con-
servation easements on farm and ranch 
land. NRCS enters into cooperative 
agreements with selected entities and 
provides funds for up to 50 percent of 
the fair market value of the easement. 
In return, the eligible entity agrees to 
acquire, hold, manage, and enforce the 
easement. A Federal right of enforce-
ment must also be included in each 
FRPP funded easement deed for the 
protection of the Federal investment. 

(b) The term of all easements or 
other interests in land will be in per-
petuity unless prohibited by State law. 
In States that limit the term of the 
easement or other interest in land, the 
term of the easement or other interest 
in land must be the maximum allowed 
by State law. 

(c) To be eligible to receive FRPP 
funding, an Indian Tribe, State, unit of 
local government, or a nongovern-
mental organization must meet the 
definition of eligible entity as listed in 
§ 1491.3. In addition, eligible entities in-
terested in receiving FRPP funds must 
demonstrate: 

(1) A commitment to long-term con-
servation of agricultural lands; 

(2) A capability to acquire, manage, 
and enforce easements; 

(3) Sufficient number of staff dedi-
cated to monitoring and easement 
stewardship; and 

(4) The availability of funds. 
(d) To be eligible as a certified enti-

ty, an Indian Tribe, State, unit of local 
government, or a nongovernmental or-
ganization must be qualified to be an 
eligible entity and must submit a writ-
ten request for certification to the 
Chief at the same time the entity is re-
questing FRPP cost-share assistance. 
In order to be certified, an eligible en-
tity must: 

(1) Meet the requirements identified 
in paragraph (c) of this section; 

(2) Use or agree to use for FRPP 
funded acquisitions, the Uniform 
Standards for Professional Appraisal 
Practice or the Uniform Appraisal 
Standards for Federal Land Acquisi-
tions in conducting appraisals; 

(3) Hold, manage, and monitor a min-
imum of 25 agricultural land conserva-
tion easements, unless the entity re-
quests and receives a waiver of this re-
quirement from the Chief; 
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(4) Hold, manage, and monitor a min-
imum of five FRPP or Farmland Pro-
tection Program conservation ease-
ments; 

(5) Have the demonstrated ability to 
complete acquisition of easements in a 
timely fashion; 

(6) Have the capacity to enforce the 
provisions of easement deeds; 

(7) For nongovernmental organiza-
tions, possess a dedicated fund for the 
purposes of easement management, 
monitoring, and enforcement where 
such fund is sufficiently capitalized in 
accordance with NRCS standards. The 
dedicated fund must be dedicated to 
the purposes of managing, monitoring, 
and enforcing each easement held by 
the eligible entity; 

(8) Be willing to adjust procedures to 
ensure that the conservation ease-
ments acquired meet FRPP purposes 
and are enforceable; and 

(9) Have a plan for administering 
easements enrolled under this part, as 
determined by the Chief. 

(e) Once NRCS determines that an el-
igible entity qualifies as a certified en-
tity: 

(1) NRCS will enter into a coopera-
tive agreement with the certified enti-
ty through which NRCS may obligate 
funding for up to 5 years. New parcels 
or prior-year unfunded parcels sub-
mitted for funding by certified entities 
must compete for funding each year. 
Selected parcels and funding will be 
added to the existing cooperative 
agreement using an amendment to the 
cooperative agreement. Funding expi-
ration dates for the added parcels will 
be in the amendment to the coopera-
tive agreement; 

(2) NRCS will accept applications 
from certified entities continuously 
throughout the fiscal year; 

(3) Certified entities may elect to 
close easements without NRCS approv-
ing the conservation easement deeds, 
titles, or appraisals before closing; 

(4) Certified entities will prepare the 
conservation easement deeds, titles, 
and appraisals according to NRCS re-
quirements as identified in the cooper-
ative agreement; 

(5) NRCS will conduct quality assur-
ance reviews of a percentage of the 
conservation easement transactions 
submitted by the certified entity for 

payment. The review will include 
whether the deed, title review, or ap-
praisals were conducted in accordance 
with the requirements set forth by 
NRCS in its certification of the eligible 
entity or in the cooperative agreement 
entered into with the certified entity; 
and 

(6) If a certified entity closes on the 
easement without a pre-closing NRCS 
review, and the conservation easement 
deed, title, or appraisal fails the NRCS 
quality assurance review, NRCS will 
provide the certified entity an oppor-
tunity to correct the errors. If the cer-
tified entity fails to correct the errors 
to NRCS satisfaction, NRCS may con-
sider decertification of the entity in 
accordance with paragraph (f) of this 
section. 

(f) Review and decertification of the 
certified entity. (1) The Chief will con-
duct a review of the certified entity a 
minimum of once every 3 years to en-
sure that the certified entities are 
meeting the certification criteria es-
tablished in § 1491.4(d). 

(2) If the Chief finds that the certified 
entity no longer meets the criteria in 
§ 1491.4(d), the Chief will: 

(i) Allow the certified entity a speci-
fied period of time, at a minimum 180 
days, in which to take such actions as 
may be necessary to correct the identi-
fied deficiencies, and 

(ii) If the State Conservationist has 
determined the certified entity does 
not meet the criteria established in 
§ 1491.4(d) after the 180 days, the State 
Conservationist will send, by certified 
mail, return receipt requested, written 
notice of proposed decertification of 
the entity’s certification status or eli-
gibility for future FRPP funding. This 
notice will contain what actions have 
not been completed to retain certifi-
cation status, what actions the entity 
must take to request certification sta-
tus, the status of funds in the coopera-
tive agreement, and the eligibility of 
the entity to apply for future FRPP 
funds. The entity may contest the No-
tice of Decertification in writing to the 
State Conservationist within 20 cal-
endar days of receipt of the notice of 
proposed decertification. 
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(3) The period of decertification may 
not exceed 3 years in duration, with du-
ration of decertification based upon the 
seriousness of the facts; and 

(4) The entity may be recertified 
upon application to NRCS, after the de-
certification period has expired, and 
when the entity has met the require-
ments as outlined under § 1491.4(d). 

(g) Eligible land: 
(1) Must be privately owned land on a 

farm or ranch and contain at least 50 
percent prime, unique, statewide, or lo-
cally important farmland, unless oth-
erwise determined by the State Con-
servationist; contain historical or ar-
chaeological resources; furthers a 
State or local policy consistent with 
the purposes of the program; and is 
subject to a pending offer by an eligible 
entity; 

(2) Must be cropland, rangeland, 
grassland, pastureland, or forest land 
that contributes to the economic via-
bility of an agricultural operation or 
serves as a buffer to protect an agricul-
tural operation from development; 

(3) May include land that is inci-
dental to the cropland, rangeland, 
grassland, pastureland, or forest land if 
the incidental land is determined by 
the Secretary to be necessary for the 
efficient administration of a conserva-
tion easement; 

(4) May include parts of or entire 
farms or ranches; 

(5) Must not include forest land of 
greater than two-thirds of the ease-
ment area. Land with contiguous forest 
that exceeds the greater of 40 acres or 
20 percent of the easement area will 
have a forest management plan before 
closing, unless the Chief has reviewed 
and approved an alternative means by 
which the forest land’s contribution to 
the economic viability of the land has 
been demonstrated; 

(6) NRCS will not provide FRPP 
funds for the purchase of an easement 
or other interest in land on land owned 
in fee title by an agency of the United 
States, a State or local government, or 
by a nongovernmental organization 
whose purpose is to protect agricul-
tural use and related conservation val-
ues, including those listed in the stat-
ute under eligible land, or land that is 
already subject to an easement or deed 

restriction that limits the conversion 
of the land to non-agricultural use; 

(7) Must be owned by landowners who 
certify that they do not exceed the ad-
justed gross income limitation eligi-
bility requirements set forth in part 
1400 of this title; 

(8) Must possess suitable onsite and 
offsite conditions which will allow the 
easement to be effective in achieving 
the purposes of the program. Unsuit-
able conditions may include, but are 
not limited to, hazardous substances 
on or in the vicinity of the parcel, land 
use surrounding the parcel that is not 
compatible with agriculture, and high-
way or utility corridors that are 
planned to pass through or imme-
diately adjacent to the parcel; and 

(9) May be land on which gas, oil, 
earth, or other mineral rights explo-
ration has been leased or is owned by 
someone other than the applicant and 
may be offered for participation in the 
program. However, if an applicant sub-
mits an offer for an easement project, 
the Department of Agriculture (USDA) 
will assess the potential impact that 
the third party rights may have upon 
achieving the program purposes. USDA 
reserves the right to deny funding for 
any application where there are excep-
tions to clear title on any property. 

(h) Prior to closing, the value of the 
conservation easement must be ap-
praised. Appraisals must be completed 
and signed by a State-certified general 
appraiser and must contain a disclo-
sure statement by the appraiser. The 
appraisal must conform to the Uniform 
Standards of Professional Appraisal 
Practices or the Uniform Appraisal 
Standards for Federal Land Acquisi-
tions, as selected by the eligible entity. 
State Conservationists will provide the 
guidelines through which NRCS will re-
view appraisals for quality assurance 
purposes. Entities must provide a copy 
of the appraisal to NRCS. 

(i) The landowner will be responsible 
for complying with the Highly Erodible 
Land and Wetland Conservation provi-
sions of the Food Security Act of 1985 
(1985 Act), as amended and 7 CFR part 
12. 

(j) The entity may substitute acres 
within a pending offer. Substituted 
acres must not decrease the value of 
the offered easement or the value of 
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the parcel in meeting program pur-
poses. With the State Conservationist’s 
approval, a cooperating entity may 
substitute pending offers within their 
cooperative agreement. The landowner 
and parcel must meet eligibility cri-
teria as described in § 1491.4(e). The 
State Conservationist may require re- 
ranking of substituted acres and sub-
stituted parcels. 

§ 1491.5 Application procedures. 
(a) An Indian Tribe, State, unit of 

local government, or a nongovern-
mental organization will submit an ap-
plication to the State Conservationist 
in the State where parcels are located. 

(b) The State Conservationist will de-
termine whether the Indian Tribe, 
State, unit of local government, or a 
nongovernmental organization is eligi-
ble to participate in FRPP based on 
the criteria set forth in § 1491.4(c). 

(c) The Chief will determine whether 
an eligible entity is a certified entity 
based on the criteria set forth in 
§ 1491.4(d), information provided by the 
application, and data in the national 
FRPP database. 

(d) The State Conservationist will 
notify each Indian Tribe, State, unit of 
local government, or a nongovern-
mental organization if it has been de-
termined eligible, certified, or ineli-
gible. 

(e) Eligible entities with cooperative 
agreements entered into after the ef-
fective date of this part will not have 
to resubmit an annual application for 
the duration of the cooperative agree-
ment. Entities may reapply for eligi-
bility when their cooperative agree-
ments expire. 

(f) Throughout the fiscal year, eligi-
ble entities may submit to the appro-
priate State Conservationist applica-
tions for parcels, in that State, with 
supporting information to be scored, 
ranked, and considered for funding. 

(g) At the end of each fiscal year, the 
lists of pending, unfunded parcels will 
be cancelled unless the eligible entity 
requests that specific parcels be con-
sidered for funding in the next fiscal 
year. Entities must submit a new list 
of parcels each fiscal year in order to 
be considered for funding unless they 
request that parcels from the previous 
fiscal year be considered. 

§ 1491.6 Ranking considerations and 
proposal selection. 

(a) Before the State Conservationist 
can score and rank the parcels for 
funding, the eligibility of the land-
owner and the land must be assessed. 

(b) The State Conservationist will 
use national and State criteria to score 
and rank parcels. The national ranking 
criteria will be established by the 
Chief, and the State criteria will be de-
termined by the State Conservationist, 
with advice from the State Technical 
Committee. The national criteria will 
comprise at least half of the ranking 
system score. 

(c) At least 30 days before the rank-
ing of parcels, the State Conserva-
tionist will announce the date on 
which ranking of parcels will occur. A 
State Conservationist may announce 
more than one date of ranking in a fis-
cal year. 

(d) All parcels submitted throughout 
the fiscal year will be scored. All par-
cels will be ranked together in accord-
ance with the national and State rank-
ing criteria before parcels are selected 
for funding. 

(e) The parcels selected for funding 
will be listed on the agreements of the 
entities that submitted the parcels, 
and the agreements will be signed by 
the State Conservationist and the eli-
gible entity. Funds for each fiscal 
year’s parcels will be obligated with a 
new signature each year on an amend-
ment to the agreement. Parcels funded 
on each fiscal year’s amendment will 
have a separate deadline for closing 
and requesting reimbursement. 

(f) The national ranking criteria are: 
(1) Percent of prime, unique, and im-

portant farmland in the parcel to be 
protected; 

(2) Percent of cropland, pastureland, 
grassland, and rangeland in the parcel 
to be protected; 

(3) Ratio of the total acres of land in 
the parcel to be protected to average 
farm size in the county according to 
the most recent USDA Census of Agri-
culture; 

(4) Decrease in the percentage of 
acreage of farm and ranch land in the 
county in which the parcel is located 
between the last two USDA Censuses of 
Agriculture; 
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(5) Percent population growth in the 
county as documented by the United 
States Census; 

(6) Population density (population 
per square mile) as documented by the 
most recent United States Census; 

(7) Proximity of the parcel to other 
protected land, such as military instal-
lations, land owned in fee title by the 
United States or an Indian Tribe, State 
government or local government, or by 
a nongovernmental organization whose 
purpose is to protect agricultural use 
and related conservation values, or 
land that is already subject to an ease-
ment or deed restriction that limits 
the conversion of the land to non-agri-
cultural use; 

(8) Proximity of the parcel to other 
agricultural operations and infrastruc-
ture; and 

(9) Other additional criteria as deter-
mined by the Chief. 

(g) State or local criteria as deter-
mined by the State Conservationist, 
with advice of the State Technical 
Committee, may include: 

(1) The location of a parcel in an area 
zoned for agricultural use; 

(2) The performance of an eligible en-
tity’s experience in managing and en-
forcing easements. Performance must 
be measured by the closing efficiency 
or percentage of parcels that have been 
monitored and the percentage of moni-
toring results that have been reported. 
The number of years of an eligible enti-
ty’s existence, budget, or staffing level 
will not be used as a ranking factor; 

(3) Multifunctional benefits of farm 
and ranch land protection including so-
cial, economic, historical and archae-
ological, and environmental benefits; 

(4) Geographic regions where the en-
rollment of particular lands may help 
achieve national, State, and regional 
conservation goals and objectives, or 
enhance existing government or pri-
vate conservation projects; 

(5) Diversity of natural resources to 
be protected; 

(6) Score in the Land Evaluation and 
Site Assessment system. This score 
serves as a measure of agricultural via-
bility (access to markets and infra-
structure); and 

(7) Existence of a farm or ranch suc-
cession plan or similar plan established 

to encourage farm viability for future 
generations. 

(h) State ranking criteria will be de-
veloped on a State-by-State basis. The 
State Conservationist will make avail-
able a full listing of applicable national 
and State ranking criteria. 

Subpart B—Cooperative Agree-
ments and Conservation 
Easement Deeds 

§ 1491.20 Cooperative agreements. 
(a) NRCS, on behalf of the CCC, will 

enter into a cooperative agreement 
with entities selected for funding. Once 
a proposal is selected by the State Con-
servationist, the eligible entity must 
work with the State Conservationist to 
finalize and sign the cooperative agree-
ment, incorporating all necessary 
FRPP requirements. The cooperative 
agreement must address: 

(1) The interests in land to be ac-
quired, including the United States’ 
right of enforcement, as well as the 
form and other terms and conditions of 
the easement deed; 

(2) The management and enforcement 
of the rights on lands acquired with 
FRPP funds; 

(3) The responsibilities of NRCS; 
(4) The responsibilities of the eligible 

entity on lands acquired with FRPP 
funds; 

(5) The allowance of parcel substi-
tution upon mutual agreement of the 
parties; and 

(6) Other requirements deemed nec-
essary by NRCS to meet the purposes 
of this part or protect the interests of 
the United States. 

(b) The term of cooperative agree-
ments will be 5 years for certified enti-
ties and 3 years for other eligible enti-
ties. 

(c) The cooperative agreement will 
include an attachment listing the par-
cels accepted by the State Conserva-
tionist. This list will include land-
owners’ names and addresses, acreage, 
the estimated fair market value, the 
estimated Federal contribution, and 
other relevant information. The coop-
erative agreement template will be 
made available by the State Conserva-
tionist. 

(d) The cooperative agreement will 
incorporate the provisions necessary 
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for the eligible entity to comply with 
applicable registration and reporting 
requirements of the Federal Funding 
Accountability and Transparency Act 
of 2006 (Pub. L. 109–282, as amended) 
and 2 CFR parts 25 and 170. 

§ 1491.21 Funding. 
(a) Subject to the statutory limits, 

the State Conservationist, in coordina-
tion with the eligible entity, will de-
termine the NRCS share of the cost of 
purchasing a conservation easement or 
other interest in the land. 

(b) NRCS may provide up to 50 per-
cent of the appraised fair market value 
of the conservation easement con-
sistent with § 1491.4(g). An eligible enti-
ty will share in the cost of purchasing 
a conservation easement in accordance 
with the limitations of this part. 

(c) A landowner may make donations 
toward the acquisition of the conserva-
tion easement. 

(d) The eligible entity must provide a 
minimum of 25 percent of the purchase 
price of the conservation easement. 

(e) FRPP funds may not be used for 
expenditures such as appraisals, sur-
veys, title insurance, legal fees, costs 
of easement monitoring, and other re-
lated administrative and transaction 
costs incurred by the eligible entity. 

(f) NRCS will conduct its technical 
and administrative review of appraisals 
and its hazardous materials reviews 
with FRPP funds. 

(g) If the State Conservationist de-
termines that the purchase of two or 
more conservation easements are com-
parable in achieving FRPP goals, the 
State Conservationist will not assign a 
higher priority to any one of these con-
servation easements solely on the basis 
of lesser cost to FRPP. 

(h) Environmental Services Credits: 
(1) NRCS asserts no direct or indirect 

interest in environmental credits that 
may result from or be associated with 
an FRPP easement; 

(2) NRCS retains the authority to en-
sure that the requirements for FRPP- 
funded easements are met and main-
tained consistent with this part; and 

(3) If activities required under an en-
vironmental credit agreement may af-
fect land covered under a FRPP ease-
ment, landowners are encouraged to re-
quest a compatibility assessment from 

the eligible entity prior to entering 
into such agreements. 

§ 1491.22 Conservation easement 
deeds. 

(a) Under FRPP, a landowner grants 
an easement to an eligible entity with 
which NRCS has entered into an FRPP 
cooperative agreement. The easement 
will require that the easement area be 
maintained in accordance with FRPP 
goals and objectives for the term of the 
easement. 

(b) Pending offers by an eligible enti-
ty must be for acquiring an easement 
in perpetuity, except where State law 
prohibits a permanent easement. In 
such cases where State law limits the 
term of a conservation easement, the 
easement term will be for the max-
imum allowed under State law. 

(c) The eligible entity may use its 
own terms and conditions in the con-
servation easement deed, but the con-
servation easement deed must be re-
viewed and approved by National Head-
quarters in advance of use. Individual 
conservation easement deeds used by 
the eligible entity will be submitted to 
National Headquarters at least 90 days 
before the planned closing date. Eligi-
ble entities with multiple parcels in a 
cooperative agreement may submit a 
conservation easement deed template 
for review and approval. The deed tem-
plates must be reviewed and approved 
by National Headquarters in advance of 
use. For eligible entities that have not 
been certified, the NRCS State offices 
will review prior to closing the con-
servation easement deeds for indi-
vidual parcels to ensure that they con-
tain the same language as approved by 
the national office and that the appro-
priate site-specific information has 
been included. NRCS reserves the right 
to require additional specific language 
or to remove language in the conserva-
tion easement deed to protect the in-
terests of the United States. The Chief 
may exercise the option to promulgate 
standard minimum conservation deed 
requirements as a condition for receiv-
ing FRPP funds. 

(d) The conveyance document must 
include a right of enforcement clause. 
NRCS will specify the terms for the 
right of enforcement clause to read as 
set forth in the FRPP cooperative 
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agreement. This right is a vested prop-
erty right and cannot be condemned by 
State or local government. 

(e) As a condition for participation, a 
conservation plan will be developed by 
NRCS in consultation with the land-
owner and implemented according to 
the FOTG. NRCS may work through 
the local conservation district in the 
development of the conservation plan. 
The conservation plan will be devel-
oped and managed in accordance with 
the 1985 Act, 7 CFR part 12 or subse-
quent regulations, and other require-
ments as determined by the State Con-
servationist. To ensure compliance 
with this conservation plan, the ease-
ment will grant to the United States, 
through NRCS, its successors or as-
signs, a right of access to the easement 
area. 

(f) The eligible entity will acquire, 
hold, manage, and enforce the ease-
ment. The eligible entity may have the 
option to enter into an agreement with 
governmental or private organizations 
to carry out easement stewardship re-
sponsibilities. 

(g) NRCS will sign an acceptance of 
the conservation easement, concurring 
with the terms of the conservation 
easement and accepting its interest in 
the conservation easement deed. 

(h) All conservation easement deeds 
acquired with FRPP funds must be re-
corded. Proof of recordation will be 
provided to NRCS by the eligible enti-
ty. 

(i) Impervious surfaces will not ex-
ceed 2 percent of the FRPP easement 
area, excluding NRCS-approved con-
servation practices. The State Con-
servationist may waive the 2 percent 
impervious surface limitation on a par-
cel-by-parcel basis, provided that no 
more than 10 percent of the easement 
area is covered by impervious surfaces. 
Before waiving the 2 percent limita-
tion, the State Conservationist must 
consider, at a minimum, population 
density, the ratio of open prime other 
important farmland versus impervious 
surfaces on the easement area, the im-
pact to water quality concerns in the 
area, the type of agricultural oper-
ation, and parcel size. Eligible entities 
may submit an impervious surface lim-
itation waiver process to the State 
Conservationist for review and consid-

eration. The eligible entities must 
apply approved impervious surface lim-
itation waiver processes on a parcel-by- 
parcel basis. State Conservationists 
will not approve blanket waivers of the 
impervious surface limitation for all 
parcels administered by the eligible en-
tity without regard for the characteris-
tics of individual parcels. All FRPP 
easements must include language lim-
iting the amount of impervious sur-
faces within the easement area. 

(j) The conservation easement deed 
must include an indemnification clause 
requiring the landowner to indemnify 
and hold harmless the United States 
from any liability arising from or re-
lated to the property enrolled in FRPP. 

(k) The conservation easement deed 
must include an amendment clause re-
quiring that any changes to the ease-
ment deed after its recordation must 
be consistent with the purposes of the 
conservation easement and this part. 
The conservation easement deed must 
require that NRCS approve any sub-
stantive amendment. 

Subpart C—General 
Administration 

§ 1491.30 Violations and remedies. 
(a) In the event of a violation of the 

easement terms, the eligible entity 
will notify the landowner. The land-
owner may be given reasonable notice 
and, where appropriate, an opportunity 
to voluntarily correct the violation in 
accordance with the terms of the con-
servation easement. 

(b) In the event that the eligible enti-
ty fails to enforce any of the terms of 
the conservation easement as deter-
mined by the Chief, the Chief or his or 
her successors or assigns may exercise 
the United States’ rights to enforce the 
terms of the conservation easement 
through any and all authorities avail-
able under Federal or State law. 

(c) Notwithstanding paragraph (a) of 
this section, NRCS, upon notification 
to the landowner, reserves the right to 
enter upon the easement area at any 
time to monitor conservation plan im-
plementation or remedy deficiencies or 
easement violations as it relates to the 
conservation plan. The entry may be 
made at the discretion of NRCS when 
the actions are deemed necessary to 
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protect highly erodible soils and wet-
land resources. The landowner will be 
liable for any costs incurred by NRCS 
as a result of the landowner’s neg-
ligence or failure to comply with the 
easement requirements as it relates to 
conservation plan violations. 

(d) The United States will be entitled 
to recover any and all administrative 
and legal costs from the participating 
eligible entity, including attorney’s 
fees or expenses, associated with any 
enforcement or remedial action as it 
relates to the enforcement of the FRPP 
easement. 

(e) In instances where an easement is 
terminated or extinguished, NRCS will 
collect CCC’s share of the conservation 
easement based on the appraised fair 
market value of the conservation ease-
ment at the time the easement is ex-
tinguished or terminated. The CCC’s 
share will be in proportion to its per-
centage of original investment. 

(f) In the event NRCS determines it 
must exercise its rights identified 
under a conservation easement or 
other interest in land, NRCS will pro-
vide written notice by certified mail, 
return receipt requested, to the eligible 
entity at the eligible entity’s last 
known address. The notice will set 
forth the nature of the noncompliance 
by the eligible entity and a 60-day pe-
riod to cure. If the eligible entity fails 
to cure within the 60-day period, NRCS 
will take the action specified under the 
notice. NRCS reserves the right to de-
cline to provide a period to cure if 
NRCS determines that imminent harm 
may result to the conservation values 
or other interest in land it seeks to 
protect. 

§ 1491.31 Appeals. 
(a) A person or eligible entity which 

has submitted an FRPP proposal and is 
therefore participating in FRPP, may 
obtain a review of any administrative 
determination concerning eligibility 
for participation utilizing the adminis-
trative appeal regulations provided in 7 
CFR part 614. 

(b) Before a person or eligible entity 
may seek judicial review of any admin-
istrative action taken under this part, 
the person or eligible entity must ex-
haust all administrative appeal proce-
dures set forth in paragraph (a) of this 

section, and for the purposes of judicial 
review, no decision will be a final agen-
cy action except a decision of the Chief 
under these provisions. 

(c) Enforcement action undertaken 
by NRCS in furtherance of its vested 
property rights are under the jurisdic-
tion of the Federal District Court and 
not subject to review under adminis-
trative appeal regulations. 

§ 1491.32 Scheme or device. 
(a) If it is determined by NRCS that 

a eligible entity has employed a 
scheme or device to defeat the purposes 
of this part, any part of any program 
payment otherwise due or paid to such 
an eligible entity during the applicable 
period may be withheld or be required 
to be refunded, with interest, as deter-
mined appropriate by NRCS on behalf 
of the CCC. 

(b) A scheme or device includes, but 
is not limited to, coercion, fraud, mis-
representation, and depriving any 
other person or entity of payments for 
easements for the purpose of obtaining 
a payment to which a person would 
otherwise not be entitled. 

PART 1492 [RESERVED] 

PART 1493—CCC EXPORT CREDIT 
GUARANTEE PROGRAMS 

Subpart A—Restrictions and Criteria for 
Export Credit Guarantee Programs 

Sec. 
1493.1 General statement. 
1493.2 Purposes of programs. 
1493.3 Restrictions on programs and cargo 

preference statement. 
1493.4 Criteria for country allocations. 
1493.5 Criteria for agricultural commodity 

allocations. 
1493.6 Additional required determinations 

for GSM–103. 

Subpart B—CCC Export Credit Guarantee 
Program (GSM–102) and CCC Inter-
mediate Export Credit Guarantee Pro-
gram (GSM–103) Operations 

1493.10 General statement. 
1493.20 Definition of terms. 
1493.30 Information required for program 

participation. 
1493.40 Application for a payment guar-

antee. 
1493.50 Certification requirements for ob-

taining payment guarantee. 
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1493.60 Payment guarantee. 
1493.70 Guarantee rates and fees. 
1493.80 Evidence of export. 
1493.90 Certification requirements for the 

evidence of export. 
1493.100 Proof of entry. 
1493.110 Notice of default and claims for 

loss. 
1493.120 Payment for loss. 
1493.130 Recovery of losses. 
1493.140 Miscellaneous provisions. 

Subpart C—CCC Facility Guarantee 
Program (FGP) Operations 

1493.200 General statement. 
1493.210 Definition of terms. 
1493.220 Exporter eligibility. 
1493.230 Eligible transactions. 
1493.240 Initial application and letter of pre-

liminary commitment. 
1493.250 Final application and issuance of a 

facility payment guarantee 
1493.260 Facility payment guarantee. 
1493.270 Certifications. 
1493.280 Evidence of export report. 
1493.290 Proof of entry. 
1493.300 Notice of default and claims for 

loss. 
1493.310 Payment for loss. 
1493.320 Recovery of losses. 
1493.330 Miscellaneous provisions. 

Subpart D—CCC Supplier Credit 
Guarantee Program Operations 

1493.400 General statement. 
1493.410 Definition of terms. 
1493.420 Information required for program 

participation. 
1493.430 Application for a payment guar-

antee. 
1493.440 Certification requirements for pay-

ment guarantee. 
1493.450 Payment guarantee. 
1493.460 Guarantee rates and fees. 
1493.470 Evidence of export. 
1493.480 Certification requirements for the 

evidence of export. 
1493.490 Proof of entry. 
1493.500 Notice of default and claims for 

loss. 
1493.510 Payment for loss. 
1493.520 Recovery of losses. 
1493.530 Miscellaneous provisions. 

AUTHORITY: 7 U.S.C. 5602, 5622, 5661, 5662, 
5663, 5664, 5676; 15 U.S.C. 714b(d), 714c(f). 

SOURCE: 59 FR 52876, Oct. 19, 1994, unless 
otherwise noted. 

Subpart A—Restrictions and Cri-
teria for Export Credit Guar-
antee Programs 

§ 1493.1 General statement. 
This subpart sets forth the restric-

tions which apply to the use of credit 
guarantees under the Commodity Cred-
it Corporation (CCC) Export Credit 
Guarantee Program (GSM–102) and the 
Intermediate Credit Guarantee Pro-
gram (GSM–103) and the criteria con-
sidered by CCC in determining the an-
nual allocations of credit guarantees to 
be made available with respect to each 
participating country. This subpart 
also sets forth the criteria considered 
by CCC in the review and approval of 
proposed allocation levels for GSM–102 
and/or GSM–103 credit guarantees 
which may be made available in con-
nection with export sales of specific 
U.S. agricultural commodities to these 
countries. These restrictions and cri-
teria are interrelated and will be ap-
plied and considered together in the 
process of determining which sales op-
portunities under GSM–102 or GSM–103 
will best meet the purposes of the pro-
grams. 

§ 1493.2 Purposes of programs. 
CCC may use export credit guaran-

tees: 
(a) To increase exports of U.S. agri-

cultural commodities; 
(b) To compete against foreign agri-

cultural exports; 
(c) To assist countries, particularly 

developing countries, in meeting their 
food and fiber needs; and 

(d) For such other purposes as the 
Secretary of Agriculture determines 
appropriate, consistent with the provi-
sions of § 1493.6. 

§ 1493.3 Restrictions on programs and 
cargo preference statement. 

(a) Restrictions on use of credit guaran-
tees. (1) Export credit guarantees au-
thorized under these regulations shall 
not be used for foreign aid, foreign pol-
icy, or debt rescheduling purposes. 

(2) CCC shall not make credit guaran-
tees available in connection with sales 
of agricultural commodities to any 
country that the Secretary determines 
cannot adequately service the debt as-
sociated with such sales. 
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(b) Cargo preference laws. The provi-
sions of the cargo preference laws shall 
not apply to export sales with respect 
to which credit is guaranteed under 
these programs. 

§ 1493.4 Criteria for country alloca-
tions. 

The criteria considered by CCC in re-
viewing proposals for country alloca-
tions under the GSM–102 or GSM–103 
programs, will include, but not be lim-
ited to, the following: 

(a) Potential benefits that the exten-
sion of export credit guarantees would 
provide for the development, expansion 
or maintenance of the market for par-
ticular U.S. agricultural commodities 
in the importing country; 

(b) Financial and economic ability of 
the importing country to adequately 
service CCC guaranteed debt; 

(c) Financial status of participating 
banks in the importing country as it 
would affect their ability to adequately 
service CCC guaranteed debt; 

(d) Political stability of the import-
ing country as it would affect its abil-
ity to adequately service CCC guaran-
teed debt; and 

(e) Current status of debt either owed 
by the importing country to CCC or to 
lenders protected by CCC’s guarantees. 

§ 1493.5 Criteria for agricultural com-
modity allocations. 

The criteria considered by CCC in re-
viewing proposals for specific U.S. 
commodity allocations within a spe-
cific country allocation will include, 
but not be limited to, the following: 

(a) Potential benefits that the exten-
sion of export credit guarantees would 
provide for the development, expansion 
or maintenance of the market in the 
importing country for the particular 
U.S. agricultural commodity under 
consideration; 

(b) The best use to be made of the ex-
port credit guarantees in assisting the 
importing country in meeting its par-
ticular needs for food and fiber, as may 
be determined through consultations 
with private buyers and/or representa-
tives of the government of the import-
ing country; 

(c) Evaluation, in terms of program 
purposes, of the relative benefits of 
providing payment guarantee coverage 

for sales of the U.S. agricultural com-
modity under consideration compared 
to providing coverage for sales of other 
U.S. agricultural commodities; and 

(d) Evaluation of the near and long 
term potential for sales on a cash basis 
of the U.S. commodity under consider-
ation. 

§ 1493.6 Additional required deter-
minations for GSM–103. 

Notwithstanding any other provision 
under this part, CCC shall not guar-
antee under the GSM–103 program the 
repayment of credit made available to 
finance an export sale unless the Sec-
retary of Agriculture determines that 
such sale will: 

(a) Develop, expand or maintain the 
importing country as a foreign market, 
on a long-term basis, for the commer-
cial sale and export of U.S. agricultural 
commodities, without displacing nor-
mal commercial sales; 

(b) Improve the capability of the im-
porting country to purchase or use, on 
a long-term basis, U.S. agricultural 
commodities; or 

(c) Otherwise promote the export of 
U.S. agricultural commodities. 

Subpart B—CCC Export Credit 
Guarantee Program (GSM– 
102) and CCC Intermediate 
Export Credit Guarantee Pro-
gram (GSM–103) Operations 

§ 1493.10 General statement. 
(a) Overview. (1) This subpart con-

tains the regulations governing the op-
erations of the Export Credit Guar-
antee Program (GSM–102) and the In-
termediate Credit Guarantee Program 
(GSM–103). The GSM–102 and GSM–103 
programs of the Commodity Credit 
Corporation (CCC) were developed to 
expand U.S. agricultural exports by 
making available export credit guaran-
tees to encourage U.S. private sector 
financing of foreign purchases of U.S. 
agricultural commodities on credit 
terms. Under GSM–102, credit guaran-
tees are issued for terms of up to three 
years. Under GSM–103, credit guaran-
tees are issued for terms of from three 
to ten years. 

(2) The programs operate in cases 
where credit is necessary to increase or 

VerDate Mar<15>2010 13:03 Mar 01, 2012 Jkt 226021 PO 00000 Frm 00933 Fmt 8010 Sfmt 8010 Y:\SGML\226021.XXX 226021em
cd

on
al

d 
on

 D
S

K
29

S
0Y

B
1P

R
O

D
 w

ith
 C

F
R



924 

7 CFR Ch. XIV (1–1–12 Edition) § 1493.10 

maintain U.S. exports to a foreign mar-
ket and where private U.S. financial in-
stitutions would be unwilling to pro-
vide financing without CCC’s guar-
antee. The programs are operated in a 
manner intended not to interfere with 
markets for cash sales. The programs 
are targeted toward those countries 
where the guarantees are necessary to 
secure financing of the exports but 
which have sufficient financial 
strength so that foreign exchange will 
be available for scheduled payments. In 
providing this credit guarantee facil-
ity, CCC seeks to expand market oppor-
tunities for U.S. agricultural exporters 
and assist long-term market develop-
ment for U.S. agricultural commod-
ities. 

(3) The credit facility created by 
these programs is the CCC payment 
guarantee. The payment guarantee is 
an agreement by CCC to pay the ex-
porter, or the U.S. financial institution 
that may take assignment of the ex-
porter’s right to proceeds, specified 
amounts of principal and interest due 
from, but not paid by, the foreign bank 
issuing an irrevocable letter of credit 
in connection with the export sale to 
which CCC’s guarantee coverage per-
tains. By approving an exporter’s appli-
cation for a payment guarantee, CCC 
encourages private sector, rather than 
governmental, financing and incurs a 
substantial portion of the risk of de-
fault by the foreign bank. CCC assumes 
this risk, in order to be able to operate 
the programs for the purposes specified 
in § 1493.2. 

(b) Credit facility mechanism. Typi-
cally, in export sales of U.S. agricul-
tural commodities, payment by the im-
porter is made under an irrevocable 
letter of credit. For the purpose of the 
GSM–102 and GSM–103 programs, CCC 
will consider applications for payment 
guarantees only in connection with ex-
port sales of U.S. agricultural commod-
ities where the payment for the agri-
cultural commodities will be made in 
one of the two following ways: 

(1) An irrevocable foreign bank letter 
of credit, issued in favor of the ex-
porter, specifically stating the deferred 
payment terms under which the foreign 
bank is obligated to make payments in 
U.S. dollars as such payments become 
due; or 

(2) An irrevocable foreign bank letter 
of credit, issued in favor of the ex-
porter, that is supported by a related 
obligation specifically stating the de-
ferred payment terms under which the 
foreign bank is obligated to make pay-
ment to the exporter, or the exporter’s 
assignee, in U.S. dollars as such pay-
ments become due. The exporter may 
assign the right to proceeds under the 
letter of credit or related obligation to 
a U.S. bank or other financial institu-
tion so that the exporter may realize 
the proceeds of the sale prior to the de-
ferred payment date(s) as set forth in 
the irrevocable foreign bank letter of 
credit or its related obligation. The 
GSM–102 and GSM–103 programs are de-
signed to protect the exporter or the 
exporter’s assignee against those losses 
specified in the payment guarantee re-
sulting from defaults, whether for com-
mercial or noncommercial reasons, by 
the foreign bank obligated under the 
letter of credit or related obligation. 

(c) Program administration. The GSM– 
102 and GSM–103 programs will be ad-
ministered pursuant to this part and 
any Program Announcements and No-
tices to Participants issued by CCC 
pursuant to, and not inconsistent with, 
this part. These programs are under 
the general administrative responsi-
bility of the General Sales Manager 
(GSM), Foreign Agricultural Service 
(FAS/USDA). The review and payment 
of claims for loss will be administered 
by the Office of the Controller, CCC. In-
formation regarding specific points of 
contact for the public, including 
names, addresses, and telephone and 
facsimile numbers of particular USDA 
or CCC offices, will be announced by a 
public press release (see § 1493.20(c), 
‘‘Contacts P/R’’). 

(d) Country allocations and program 
announcements. From time to time, 
CCC will issue a Program Announce-
ment to announce a GSM–102 and/or 
GSM–103 program allocation for a spe-
cific country. The Program Announce-
ment for a country allocation will des-
ignate specific allocations for U.S. ag-
ricultural commodities or products 
thereof. Exporters may negotiate ex-
port sales to buyers in that country for 
one of the commodities specified in the 
Program Announcement and seek pay-
ment guarantee coverage within the 
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dollar amounts of specified coverage 
for that commodity. The Program An-
nouncement will contain a requirement 
that the exporter’s sales contract con-
tain a shipping deadline within the ap-
plicable program year. The final date 
for a contractual shipping deadline will 
be stated in the Program Announce-
ment. Program Announcements may 
also contain a specified ‘‘undesig-
nated’’ or ‘‘unallocated’’ dollar amount 
for the purpose that if dollar amounts 
specified for a specific commodity for a 
country become fully used, an addi-
tional allocation from the 
‘‘unallocated’’ or ‘‘undesignated’’ por-
tion of the total country allocation 
may then be designated for a specific 
commodity. Program Announcements 
that include an ‘‘allocated’’ or ‘‘undes-
ignated’’ dollar amount will contain 
further information on the 
‘‘unallocated’’ or ‘‘undesignated’’ por-
tion of the country allocation. 

§ 1493.20 Definition of terms. 
Terms set forth in this part, in CCC 

Program Announcements and Notices 
to Participants, and in any CCC-origi-
nated documents pertaining to the 
GSM–102 and GSM–103 programs will 
have the following meanings: 

(a) Assignee. A financial institution 
in the United States which, for ade-
quate consideration given, has ob-
tained the legal rights to receive the 
payment of proceeds under the pay-
ment guarantee. 

(b) CCC. The Commodity Credit Cor-
poration, an agency and instrumen-
tality of the United States within the 
Department of Agriculture, authorized 
pursuant to the Commodity Credit Cor-
poration Charter Act of 1948 (15 U.S.C. 
714 et seq.), and subject to the general 
supervision and direction of the Sec-
retary of Agriculture. 

(c) Contacts P/R. A notice issued by 
FAS/USDA by public press release 
which contains specific names, address-
es, and telephone and facsimile num-
bers of contacts within FAS/USDA and 
CCC for use by persons interested in 
obtaining information concerning the 
operations of the GSM–102 or GSM–103 
program. The Contacts P/R also con-
tains details about where to submit in-
formation required to qualify for pro-
gram participation, to apply for pay-

ment guarantees, to request amend-
ments of payment guarantees, to sub-
mit evidence of export reports, and to 
give notices of default and file claims 
for loss. 

(d) Date of export. One of the fol-
lowing dates, depending upon the 
method of shipment: the on-board date 
of an ocean bill of lading or the on- 
board ocean carrier date of an inter-
modal bill of lading; the on-board date 
of an airway bill; or, if exported by rail 
or truck, the date of entry shown on an 
entry certificate or similar document 
issued and signed by an official of the 
Government of the importing country. 

(e) Date of sale. The earliest date on 
which a contractual obligation exists 
between the exporter, or an inter-
vening purchaser, if applicable, and the 
importer under which a firm dollar- 
and-cent price for the sale of agricul-
tural commodities to the importer has 
been established or a mechanism to es-
tablish such price has been agreed 
upon. 

(f) Discounts and allowances. Any con-
sideration provided directly or indi-
rectly, by or on behalf of the exporter 
or an intervening purchaser, to the im-
porter in connection with a sale of an 
agricultural commodity, above and be-
yond the commodity’s value, stated on 
the appropriate FOB, FAS, CFR or CIF 
basis. Discounts and allowances in-
clude, but are not limited to, the provi-
sion of additional goods, services or 
benefits; the promise to provide addi-
tional goods, services or benefits in the 
future; financial rebates; the assump-
tion of any financial or contractual ob-
ligations; the whole or partial release 
of the importer from any financial or 
contractual obligations; or settlements 
made in favor of the importer for qual-
ity or weight. 

(g) Eligible interest. The maximum 
amount of interest, based on the inter-
est rate indicated in CCC’s payment 
guarantee or any amendments to such 
payment guarantee, which CCC agrees 
to pay the exporter or the exporter’s 
assignee in the event that CCC pays a 
claim for loss. The maximum interest 
rate stated in the payment guarantee, 
when determined or adjusted by CCC, 
will not exceed the average investment 
rate of the most recent Treasury 52- 
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week bill auction in effect at that 
time. 

(h) Exported value. (1) Where CCC an-
nounces coverage on a FAS or FOB 
basis and: 

(i) Where the commodity is sold on a 
FAS or FOB basis, the value, FAS or 
FOB basis, U.S. point of export, of the 
export sale, reduced by the value of 
any discounts or allowances granted to 
the importer in connection with such 
sale; or 

(ii) Where the commodity was sold on 
a CFR or CIF basis, point of entry, the 
value of the export sale, FAS or FOB, 
point of export, is measured by the 
CFR or CIF value of the agricultural 
commodity less the cost of ocean 
freight, as determined at the time of 
application and, in the case of CIF 
sales, less the cost of marine and war 
risk insurance, as determined at the 
time of application, reduced by the 
value of any discounts or allowances 
granted to the importer in connection 
with the sale of the commodity; or 

(2) Where CCC announces coverage on 
a CFR or CIF basis, and where the com-
modity is sold on a CFR or CIF basis, 
point of entry, the total value of the 
export sale, CFR or CIF basis, point of 
entry, reduced by the value of any dis-
counts or allowances granted to the 
importer in connection with the sale of 
the commodity. 

(3) When a CFR or CIF commodity 
export sale involves the performance of 
non-freight services to be performed 
outside the United States (e.g., services 
such as bagging bulk cargo) which are 
not normally included in ocean freight 
contracts, the value of such services 
and any related materials not exported 
from the U.S. with the commodity 
must also be deducted from the CFR or 
CIF sales price in determining the ex-
ported value. 

(i) Exporter. A seller of U.S. agricul-
tural commodities or products thereof 
that has qualified in accordance with 
the provisions of § 1493.30. 

(j) FAS/USDA. The Foreign Agricul-
tural Service, U.S. Department of Agri-
culture. 

(k) Foreign bank letter of credit. An ir-
revocable commercial letter of credit, 
subject to the current revision of the 
Uniform Customs and Practices for 
Documentary Credits (International 

Chamber of Commerce Publication No. 
500, or latest revision), providing for 
payment in U.S. dollars against stipu-
lated documents and issued in favor of 
the exporter by a CCC-approved foreign 
banking institution. 

(l) GSM. The General Sales Manager, 
FAS/USDA, acting in his capacity as 
Vice President, CCC, or his designee. 

(m) GSM–102. A CCC program, also re-
ferred to as the ‘‘Export Credit Guar-
antee Program,’’ under which payment 
guarantees are approved for a credit 
period not exceeding 3 years from the 
date(s) of export or from the date inter-
est begins to accrue, whichever is ear-
lier. 

(n) GSM–103. A CCC program, also re-
ferred to as the ‘‘Intermediate Export 
Credit Guarantee Program,’’ under 
which payment guarantees are ap-
proved for a credit period no less than 
3 years but not exceeding 10 years from 
the date(s) of export or from the date 
interest begins to accrue, whichever is 
earlier. 

(o) Guaranteed value. The maximum 
amount, exclusive of interest, that CCC 
agrees to pay the exporter or assignee 
under CCC’s payment guarantee, as in-
dicated on the face of the payment 
guarantee. 

(p) Importer. A foreign buyer that en-
ters into a contract with an exporter, 
or with an intervening purchaser, for 
an export sale of agricultural commod-
ities to be shipped from the U.S. to the 
foreign buyer. 

(q) Incoterms. The following cus-
tomary terms, as defined by the Inter-
national Chamber of Commerce, 
Incoterms (current revision): 

(1) Free Alongside Ship (FAS), 
(2) Free on Board (FOB), 
(3) Cost and Freight (CFR, or alter-

natively, C&F, C and F, or CNF), and 
(4) Cost Insurance and Freight (CIF). 
(r) Intervening purchaser. A party that 

agrees to purchase U.S. agricultural 
commodities from an exporter and sell 
the same agricultural commodities to 
an importer. 

(s) Late interest. Interest, in addition 
to the interest due under the payment 
guarantee, which CCC agrees to pay in 
connection with a claim for loss, accru-
ing during the period beginning on the 
first day after receipt of a claim which 
CCC has determined to be in good order 
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and ending on the day on which pay-
ment is made on such claim for loss. 

(t) Payment guarantee. An agreement 
under which CCC, in consideration of a 
fee paid, and in reliance upon the state-
ments and declarations of the exporter, 
subject to the terms set forth in the 
written guarantee, this subpart, and 
any applicable Program Announce-
ments or Notices to Participants, 
agrees to pay the exporter or the ex-
porter’s assignee in the event of a de-
fault by a foreign bank on its payment 
obligation under the foreign bank let-
ter of credit issued in connection with 
a guaranteed sale or under the foreign 
bank’s related obligation. 

(u) Notice to participants. A notice 
issued by CCC by public press release 
which serves one or more of the fol-
lowing functions: to remind partici-
pants of the requirements of the pro-
gram; to clarify the program require-
ments contained in these regulations 
in a manner which is not inconsistent 
with the regulations; to instruct ex-
porters to provide additional informa-
tion in applications for payment guar-
antees under specific country and/or 
commodity allocations; and to supple-
ment the provisions of a payment guar-
antee, in a manner not inconsistent 
with these regulations, before the ex-
porter’s application for such payment 
guarantee is approved. 

(v) Port value. (1) Where CCC an-
nounces coverage on a FAS or FOB 
basis and: 

(i) Where the commodity is sold on a 
FAS or FOB basis, U.S. point of export, 
the value, FAS or FOB basis, U.S. 
point of export, of the export sale, in-
cluding the upward tolerance, if any, as 
provided by the export sales contract, 
reduced by the value of any discounts 
or allowances granted to the importer 
in connection with such sale; or 

(ii) Where the commodity was sold on 
a CFR or CIF basis, point of entry, the 
value of the export sale, FAS or FOB, 
point of export, including the upward 
tolerance, if any, as provided by the ex-
port sales contract, is measured by the 
CFR or CIF value of the agricultural 
commodity less the value of ocean 
freight and, in the case of CIF sales, 
less the value of marine and war risk 
insurance, reduced by the value of any 
discounts or allowances granted to the 

importer in connection with the sale of 
the commodity; or 

(2) Where CCC announces coverage on 
a CFR or CIF basis and where the com-
modity was sold on CFR or CIF basis, 
point of entry, the total value of the 
export sale, CFR or CIF basis, point of 
entry, including the upward tolerance, 
if any, as provided by the export sales 
contract, reduced by the value of any 
discounts or allowances granted to the 
importer in connection with the sale of 
the commodity. 

(3) When a CFR or CIF commodity 
export sale involves the performance of 
non-freight services to be performed 
outside the United States (e.g., services 
such as bagging bulk cargo), which are 
not normally included in ocean freight 
contracts, the value of such services 
and any related materials not exported 
from the U.S. with the commodity 
must also be deducted from the CFR or 
CIF sales price in determining the port 
value. 

(w) Program announcement. An an-
nouncement issued by CCC which pro-
vides information on specific country 
and commodity allocations and may 
identify eligible agricultural commod-
ities and countries, length of credit pe-
riods which may be covered, specify 
dollar limitations for CCC exposure in 
particular countries, and include other 
information and requirements. 

(x) Related obligation. A contractual 
commitment by the foreign bank 
issuing the letter of credit in connec-
tion with an export sale to make pay-
ment(s) on principal amount(s), plus 
any contractual interest, in U.S. dol-
lars, to a financial institution in the 
United States on deferred payment 
terms consistent with those permitted 
under CCC’s credit guarantee pro-
grams. The U.S. financial institution is 
entitled to such payments because it 
has financed the obligation arising 
under such letter of credit. 

(y) United States or U.S. All of the 50 
states, the District of Columbia, and 
the territories and possessions of the 
United States. 

(z) U.S. agricultural commodity. (1) An 
agricultural commodity or product en-
tirely produced in the United States; or 

(2) A product of an agricultural com-
modity— 
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(i) 90 percent or more of the agricul-
tural components of which by weight, 
excluding packaging and added water, 
is entirely produced in the United 
States; and 

(ii) That the Secretary determines to 
be a high value agricultural product. 
For purposes of this definition, fish en-
tirely produced in the United States in-
clude fish harvested by a documented 
fishing vessel as defined in title 46, 
United States Code, in waters that are 
not waters (including the territorial 
sea) of a foreign country. 

(aa) USDA. United States Depart-
ment of Agriculture. 

[59 FR 52876, Oct. 19, 1994, as amended at 62 
FR 24561, May 6, 1997] 

§ 1493.30 Information required for pro-
gram participation. 

Before CCC will accept an application 
for a payment guarantee under either 
the GSM–102 program or the GSM–103 
program, the applicant must qualify 
for participation in these programs. 
Based upon the information submitted 
by the applicant and other publicly 
available sources, CCC will determine 
whether the applicant is eligible for 
participation in the programs. 

(a) Submission of documentation. In 
order to qualify for participation in the 
GSM–102 and GSM–103 programs, an ap-
plicant must submit to CCC, at the ad-
dress specified in the Contacts P/R, the 
following information: 

(1) The address of the applicant’s 
headquarters office and the name and 
address of an agent in the U.S. for the 
service of process; 

(2) The legal form of doing business 
of the applicant, e.g., sole proprietor-
ship, partnership, corporation, etc. 

(3) The place of incorporation of the 
applicant, if the applicant is a corpora-
tion; 

(4) The name and U.S. address of the 
office(s) of the applicant, and state-
ment indicating whether the applicant 
is a U.S. domestic corporation, a for-
eign corporation or another foreign en-
tity. If the applicant has multiple of-
fices, the address included in the infor-
mation should be that which is perti-
nent to the particular GSM–102 or 
GSM–103 export sale contemplated by 
the applicant; 

(5) A certified statement describing 
the applicant’s participation, if any, 
during the past three years in U.S. 
Government programs, contracts or 
agreements; and 

(6) A certification that: ‘‘I certify, to 
the best of my knowledge and belief, 
that neither [name of applicant] nor 
any of its principals has been debarred, 
suspended, or proposed for debarment 
from contracting with or participating 
in programs administered by any U.S. 
Government agency. [‘‘Principals,’’ for 
the purpose of this certification, means 
officers; directors; owners of five per-
cent or more of stock; partners; and 
persons having primary management 
or supervisory responsibility within a 
business entity (e.g., general manager, 
plant manager, head of a subsidiary di-
vision, or business segment, and simi-
lar positions).] I further agree that, 
should any such debarment, suspen-
sion, or notice of proposed debarment 
occur in the future, [name of applicant] 
will immediately notify CCC.’’ 

(b) Previous qualification. Any ex-
porter that has previously qualified 
under this section may submit applica-
tions for GSM–102 or GSM–103 payment 
guarantees. Each application must in-
clude the statement required by 
§ 1493.40(a)(18) incorporating the certifi-
cations of § 1493.50, including the cer-
tification in § 1493.50(e) that the infor-
mation previously provided pursuant 
to paragraph (a) of this section has not 
changed. If the exporter is unable to 
provide such certification, such ex-
porter must update the information re-
quired by paragraph (a) of this section 
which has changed and certify that the 
remainder of the information pre-
viously provided has not changed. 

(c) Additional submissions. CCC will 
promptly notify applicants that have 
submitted information required by this 
section whether they have qualified to 
participate in the program. Any appli-
cant failing to qualify will be given an 
opportunity to provide additional in-
formation for consideration by CCC. 

(d) Ineligibility for program participa-
tion. An applicant may be ineligible to 
participate in the GSM–102 or GSM–103 
programs if: 

(1) Such applicant is currently 
debarred, suspended, or proposed for 
debarment from contracting with or 
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participating in any program adminis-
tered by a U.S. Government agency; or 

(2) Such applicant is controlled or 
can be controlled, in whole or in part, 
by any individuals or entities currently 
debarred, suspended or proposed for de-
barment from contracting with or par-
ticipating in programs administered by 
any U.S. Government agency. 

§ 1493.40 Application for payment 
guarantee. 

(a) A firm export sale must exist be-
fore an exporter may submit an appli-
cation for a payment guarantee. An ap-
plication for a payment guarantee may 
be submitted in writing or may be 
made by telephone, but, if made by 
telephone, it must be confirmed in 
writing to the office specified in the 
Contacts P/R. An application must 
identify the name and address of the 
exporter and include the following in-
formation: 

(1) Name of the destination country. 
(2) Name and address of the importer. 
(3) Name and address of the inter-

vening purchaser, if any, and a state-
ment that the commodity will be 
shipped directly to the importer in the 
destination country. 

(4) Date of sale. 
(5) Exporter’s sale number. 
(6) Delivery period as agreed between 

the exporter and the importer. 
(7) A full description of the com-

modity (including packaging, if any). 
(8) Mean quantity, contract loading 

tolerance and, if necessary, a request 
for CCC to reserve coverage up to the 
maximum quantity permitted by the 
contract loading tolerance. 

(9) Unit sales price of the commodity, 
or a mechanism to establish the price, 
as agreed between the exporter and the 
importer. If the commodity was sold on 
the basis of CFR or CIF, the actual (if 
known at the time of application) or 
estimated value of freight and, in the 
case of sales made on a CIF basis, the 
actual (if known at the time of applica-
tion) or estimated value of marine and 
war risk insurance, must be specified. 

(10) Description and value of dis-
counts and allowances, if any. 

(11) Port value (includes upward load-
ing tolerance, if any). 

(12) Guaranteed value. 
(13) Guarantee fee. 

(14) Name and location of the foreign 
bank issuing the letter of credit. 

(15) The term length for the credit 
being extended and the intervals be-
tween principal payments for each 
shipment to be made under the export 
sale. 

(16) A statement indicating whether 
any portion of the export sale for 
which the exporter is applying for a 
payment guarantee is also being used 
as the basis for an application for par-
ticipation in any of the following CCC 
or USDA export programs: Export En-
hancement Program, Dairy Export In-
centive Program, Sunflowerseed Oil 
Assistance Program, or Cottonseed Oil 
Assistance Program. The number of 
the Agreement assigned by USDA 
under one of these programs should be 
included, as applicable. 

(17) Other information as specified in 
Notices to Participants, as applicable. 

(18) The exporter’s statement, ‘‘All 
Section 1493.50 Certifications Are Being 
Made In This Application’’ which, when 
included in the application by the ex-
porter, will constitute a certification 
that it is in compliance with all the re-
quirements set forth in § 1493.50. 

(b) An application for a payment 
guarantee may be approved as sub-
mitted, approved with modifications 
agreed to by the exporter, or rejected 
by the GSM. In the event that the ap-
plication is approved, the GSM will 
cause a payment guarantee to be issued 
in favor of the exporter. Such payment 
guarantee will become effective at the 
time specified in § 1493.60(b). If, based 
upon a price review, the unit sales 
price of the commodity does not fall 
within the prevailing commercial mar-
ket level ranges, as determined by CCC, 
the application will not be approved. 

§ 1493.50 Certification requirements 
for obtaining payment guarantee. 

By providing the statement in 
§ 1493.40(a)(18), the exporter is certi-
fying that the information provided in 
the application is true and correct and, 
further, that all requirements set forth 
in this section have been or will be 
met. The exporter will be required to 
provide further explanation or docu-
mentation with regard to applications 
that do not include this statement. The 
exporter, in submitting an application 
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for a payment guarantee and providing 
the statement set forth in 
§ 1493.40(a)(18), certifies that: 

(a) The agricultural commodity or 
product to be exported under the pay-
ment guarantee is a U.S. agricultural 
commodity as defined by § 1493.20(z). 

(b) There have not been and will not 
be any corrupt payments or extra sales 
services or other items extraneous to 
the transaction provided, financed, or 
guaranteed in connection with the 
transaction, and that the transaction 
complies with applicable United States 
law; 

(c) If the agricultural commodity is 
vegetable oil or a vegetable oil prod-
uct, that none of the agricultural com-
modity or product has been or will be 
used as a basis for a claim of a refund, 
as drawback, pursuant to section 313 of 
the Tariff Act of 1930, 19 U.S.C. 1313, of 
any duty, tax or fee imposed under 
Federal law on an imported commodity 
or product; 

(d) No person or selling agency has 
been employed or retained to solicit or 
secure the payment guarantee, and 
that there is no agreement or under-
standing for a commission, percentage, 
brokerage, or contingent fee, except in 
the case of bona fide employees or bona 
fide established commercial or selling 
agencies maintained by the exporter 
for the purpose of securing business; 
and 

(e) The information provided pursu-
ant to § 1493.30 has not changed, the ex-
porter still meets all of the qualifica-
tion requirements of § 1493.30, and the 
exporter will immediately notify CCC 
if there is a change of circumstances 
which would cause it to fail to meet 
such requirements. If the exporter 
breaches or violates these certifi-
cations with respect to a GSM–102 or 
GSM–103 payment guarantee, CCC will 
have the right, notwithstanding any 
other rights provided under this sub-
part, to annul guarantee coverage for 
any commodities not yet exported and/ 
or to proceed against the exporter. 

[59 FR 52876, Oct. 19, 1994, as amended at 62 
FR 24561, May 6, 1997] 

§ 1493.60 Payment guarantee. 
(a) CCC’s obligation. The payment 

guarantee will provide that CCC agrees 
to pay the exporter or the exporter’s 

assignee an amount not to exceed the 
guaranteed value, plus eligible inter-
est, in the event that the foreign bank 
fails to pay under the foreign bank let-
ter of credit or the related obligation. 
Payment by CCC will be in U.S. dol-
lars. 

(b) Period of guarantee coverage. The 
payment guarantee will apply to the 
period beginning either on the date(s) 
of export(s) or on the date when inter-
est begins to accrue, whichever is ear-
lier, and will continue during the cred-
it term specified in the payment guar-
antee or amendments thereto. How-
ever, the payment guarantee becomes 
effective on the date(s) of export(s) of 
the agricultural commodities or prod-
ucts thereof specified in the exporter’s 
application for a payment guarantee. 

(c) Terms of the CCC payment guar-
antee. The terms of CCC’s coverage will 
be set forth in the payment guarantee, 
as approved by CCC, and will include 
the provisions of this subpart, which 
may be supplemented by any Program 
Announcements and/or Notices to Par-
ticipants in effect at the time the pay-
ment guarantee is approved by CCC. 

(d) Final date to export. The final date 
to export shown on the payment guar-
antee will be one month, as determined 
by CCC, after the contractual deadline 
for shipping. 

(e) Reserve coverage for loading toler-
ances. The exporter may apply for a 
payment guarantee and, if coverage is 
available, pay the guarantee fee, based 
at least on, the amount of the lower 
loading tolerance of the export sales 
contract; however, the exporter may 
also request that CCC reserve addi-
tional guarantee coverage to accommo-
date up to the amount of the upward 
loading tolerance specified in the ex-
port sales contract. If such additional 
guarantee coverage is available at the 
time of application and CCC deter-
mines to make such reservation, it will 
so indicate to the exporter. In the 
event that the exporter ships a quan-
tity greater than the amount on which 
the guarantee fee was paid (i.e., lower 
loading tolerance), it may obtain the 
additional coverage from CCC, up to 
the amount of the upward loading tol-
erance, by filing for an amendment to 
the payment guarantee, and by paying 
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the additional amount of fee applica-
ble. If such amendment to the payment 
guarantee is not filed with CCC by the 
exporter within 30 days after the date 
of the last export against the sales con-
tract, CCC may determine not to re-
serve the coverage originally set aside 
for the exporter. 

(f) Ineligible exports. Commodities 
with a date of export prior to the date 
of receipt by CCC of the exporter’s tele-
phonic or written application for a pay-
ment guarantee, or with a date of ex-
port made after the final date for ex-
port shown on the payment guarantee 
or any amendments thereof, are ineli-
gible for GSM–102 or GSM–103 guar-
antee coverage, except where it is de-
termined by the GSM to be in the best 
interests of CCC to provide guarantee 
coverage on such commodities. 

(g) Foreign agricultural component. 
CCC may approve payment guarantees 
under this subpart only in connection 
with sales of United States agricul-
tural commodities as defined in 
§ 1493.20(z). CCC may not provide guar-
antee coverage under this subpart on 
credit extended for the value of any 
foreign agricultural component. 

(h) Additional requirements. The pay-
ment guarantee may contain such ad-
ditional terms, conditions, and limita-
tions as deemed necessary or desirable 
by the GSM. Such additional terms, 
conditions or qualifications, as stated 
in the payment guarantee are binding 
on the exporter or the exporter’s as-
signee. 

(i) Amendments. A request for an 
amendment of a payment guarantee 
may be submitted only by the exporter 
(with the concurrence of the assignee, 
if any). CCC will consider such a re-
quest only if the amendment sought is 
consistent with this subpart and any 
applicable Program Announcements 
and Notices to Participants. Amend-
ments may include, but will not be lim-
ited to, a change in the credit period 
and an extension of time to export. 
Any amendment to the payment guar-
antee, particularly those that result in 
an increase in CCC’s liability under the 
payment guarantee, may result in an 
increase in the guarantee fee. (Tech-
nical corrections or corrections of a 
clerical error which may be submitted 

by the exporter or the exporter’s as-
signee are not viewed as amendments.) 

§ 1493.70 Guarantee rates and fees. 

(a) Guarantee fee rates. The payment 
guarantee fee rates will be based upon 
the length of the payment terms pro-
vided for in the export sale contract, 
the degree of risk that CCC assumes, as 
determined by CCC, and any other fac-
tors which CCC determines appropriate 
for consideration. A current schedule 
of the guarantee fee rates charged by 
CCC under GSM–102 and GSM–103 will 
be available upon request from the 
FAS/USDA office specified in the Con-
tacts P/R. 

(b) Calculation of fee. The guarantee 
fee will be computed by multiplying 
the guaranteed value by the guarantee 
fee rate. 

(c) Payment of fee. The exporter shall 
remit, with his written application, the 
full amount of the guarantee fee. Ap-
plications will not be approved until 
the guarantee fee has been received by 
CCC. The exporter’s check for the guar-
antee fee shall be made payable to CCC 
and mailed or delivered by courier to 
the office specified in the Contacts P/R. 

(d) Refunds of fee. Guarantee fees paid 
in connection with approved applica-
tions will ordinarily not be refundable. 
CCC’s approval of the application will 
be final and refund of the guarantee fee 
will not be made after approval unless 
the GSM determines that such refund 
will be in the best interest of CCC. If 
the application for a payment guar-
antee is not approved or is approved 
only for a part of the guarantee cov-
erage requested, a full or pro rata re-
fund of the fee remittance will be 
made. 

§ 1493.80 Evidence of export. 

(a) Report of export. The exporter is 
required to provide CCC an evidence of 
export report for each shipment made 
under the payment guarantee. This re-
port must include the following: 

(1) Payment guarantee number 
(2) Date of export 
(3) Exporter’s sale number 
(4) Exported value 
(5) Quantity 
(6) A full description of the com-

modity exported 
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(7) Unit sales price received for the 
commodity exported and the basis 
(e.g., FOB, CFR, CIF). Where the unit 
sales price at export differs from the 
unit sales price indicated in the export-
er’s application for a payment guar-
antee, the exporter is also required to 
submit a statement explaining the rea-
son for the difference. 

(8) Description and value of discounts 
and allowances, if any. 

(9) Number of the Agreement as-
signed by USDA under another pro-
gram if any portion of the export sale 
was also approved for participation in 
the following CCC or USDA export pro-
grams: Export Enhancement Program, 
Dairy Export Incentive Program, 
Sunflowerseed Oil Assistance Program, 
or Cottonseed Oil Assistance Program. 

(10) The exporter’s statement, ‘‘All 
§ 1493.90 Certifications Are Being Made 
In This Evidence Of Export’’ which, 
when included in the evidence of export 
by the exporter, will constitute a cer-
tification that it is in compliance with 
all the requirements set forth in 
§ 1493.90. 

(b) Time limit for submission of evidence 
of export. The exporter must provide a 
written report to the office specified in 
the Contacts P/R within 60 calendar 
days if the export was by rail or truck; 
or 30 calendar days if the export was by 
any other carrier. The time period for 
filing a report of export will commence 
upon each date of export of the com-
modity covered under a payment guar-
antee. If the evidence of export report 
is not received by CCC within the time 
period for filing, the payment guar-
antee will become null and void only if 
and only to the extent that failure to 
make timely filing resulted, or would 
be likely to result, in: 

(1) Significant financial harm to 
CCC; 

(2) The undermining of an essential 
regulatory purpose of the program; 

(3) Obstruction of the fair adminis-
tration of the program; or 

(4) A threat to the integrity of the 
program. The time limit for submis-
sion of an evidence of export report 
may be extended if such extension is 
determined by the GSM to be in the 
best interests of CCC. 

(c) Export sales reporting. Exporters 
may have a mandatory reporting re-

sponsibility under Section 602 of the 
Agricultural Trade Act of 1978 (7 U.S.C. 
5712), as amended by Section 1531 of the 
Food, Agriculture, Conservation, and 
Trade Act of 1990 for exports of wheat 
and wheat flour, feed grains, oilseeds, 
cotton, and other agricultural com-
modities and products thereof. 

§ 1493.90 Certification requirements 
for the evidence of export. 

By providing the statement con-
tained in § 1493.80(a)(10), the exporter is 
certifying that the information pro-
vided in the evidence of export report 
is true and correct and, further, that 
all requirements set forth in this sec-
tion have been or will be met. The ex-
porter will be required to provide fur-
ther explanation or documentation 
with regard to reports that do not in-
clude this statement. If the exporter 
breaches or violates these certifi-
cations with respect to a GSM–102 or 
GSM–103 payment guarantee, CCC will 
have the right, notwithstanding any 
other rights provided under this sub-
part, to annul guarantee coverage for 
any commodities not yet exported and/ 
or to proceed against the exporter. The 
exporter, in submitting the evidence of 
export and providing the statement set 
forth in § 1493.80(a)(10), certifies that: 

(a) The agricultural commodity or 
product exported under the payment 
guarantee is a U.S. agricultural com-
modity as defined by § 1493.20(z). 

(b) Agricultural commodities of the 
grade, quality and quantity called for 
in the exporter’s sales contract with 
the importer have been exported to the 
country specified in the payment guar-
antee; 

(c) A letter of credit has been opened 
in favor of the exporter by the foreign 
bank shown in the payment guarantee 
to cover the port value of the com-
modity exported; 

(d) There have not been and will not 
be any corrupt payments or extra sales 
services or other items extraneous to 
the transaction provided, financed, or 
guaranteed in connection with the 
transaction, and that the transaction 
complies with applicable United States 
law; and 
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(e) The information provided pursu-
ant to § 1493.30 has not changed, the ex-
porter still meets all of the qualifica-
tion requirements of § 1493.30 and the 
exporter will immediately notify CCC 
if there is a change of circumstances 
which would cause it to fail to meet 
such requirements. 

[59 FR 52876, Oct. 19, 1994, as amended at 62 
FR 24561, May 6, 1997] 

§ 1493.100 Proof of entry. 
(a) Diversion. The diversion of com-

modities covered by a GSM–102 or 
GSM–103 payment guarantee to a coun-
try other than that shown on the pay-
ment guarantee is prohibited, unless 
expressly authorized by the GSM. 

(b) Records of proof of entry. Exporters 
must obtain and maintain records of an 
official or customary commercial na-
ture and grant authorized USDA offi-
cials access to such documents or 
records as may be necessary to dem-
onstrate the arrival of the agricultural 
commodities exported in connection 
with the GSM–102 or GSM–103 programs 
in the country that was the intended 
country of destination of such com-
modities. Records demonstrating proof 
of entry must be in English or be ac-
companied by a certified or other 
translation acceptable to CCC. Records 
acceptable to meet this requirement 
include an original certification of 
entry signed by a duly authorized cus-
toms or port official of the importing 
country, by the importer, by an agent 
or representative of the vessel or 
shipline which delivered the agricul-
tural commodity to the importing 
country, or by a private surveyor in 
the importing country, or other docu-
mentation deemed acceptable by the 
GSM showing: 

(1) That the agricultural commodity 
entered the importing country; 

(2) The identification of the export 
carrier; 

(3) The quantity of the agricultural 
commodity; 

(4) The kind, type, grade and/or class 
of the agricultural commodity; and 

(5) The date(s) and place(s) of unload-
ing of the agricultural commodity in 
the importing country. [Records of 
proof of entry need not be submitted 
with a claim for loss, except as may be 
provided in § 1493.110(b)(4)(ii).] 

§ 1493.110 Notice of default and claims 
for loss. 

(a) Notice of default. If the foreign 
bank issuing the letter of credit fails to 
make payment pursuant to the terms 
of the foreign bank letter of credit or 
related obligation, the exporter or the 
exporter’s assignee must submit a no-
tice of default to CCC as soon as pos-
sible, but not later than 10 calendar 
days after the date that payment was 
due from the foreign bank (the due 
date). A notice of default must be sub-
mitted in writing to the Treasurer, 
CCC, at the address specified in the 
Contacts P/R. If the exporter or the ex-
porter’s assignee fails to promptly no-
tify CCC of defaults in accordance with 
this paragraph, CCC may make the 
payment guarantee null and void with 
respect to any payment(s) applicable to 
such default. This time limit may be 
extended only under extraordinary cir-
cumstances and if such extension is de-
termined by the Controller, CCC, to be 
in the best interests of CCC. The notice 
of default must include: 

(1) Payment guarantee number; 
(2) Name of the country; 
(3) Name of the defaulting bank; 
(4) Due date; 
(5) Total amount of the defaulted 

payment due, indicating separately the 
amounts for principal and interest; 

(6) Date of foreign bank’s refusal to 
pay, if applicable; and 

(7) Reason for foreign bank’s refusal 
to pay, if known. 

(b) Filing a claim for loss. A claim for 
a loss by the exporter or the exporter’s 
assignee will not be paid if it is made 
later than six months from the due 
date of the defaulted payment. A claim 
for loss must be submitted in writing 
to the Treasurer, CCC, at the address 
specified in the Contacts P/R. The 
claim for loss must include the fol-
lowing information and documents: 

(1) Payment guarantee number; 
(2) A certification that the scheduled 

payment has not been received; 
(3) A certification of the amount of 

accrued interest in default, the date in-
terest began to accrue, and the interest 
rate on the foreign bank obligation ap-
plicable to the claim; 

(4) A copy of each of the following 
documents, with a cover document con-
taining a signed certification by the 
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exporter or the exporter’s assignee that 
each page of each document is a true 
and correct copy: 

(i)(A) The foreign bank letter of cred-
it securing the export sale; and 

(B) If applicable, the document(s) evi-
dencing the related obligation owed by 
the foreign bank to the assignee finan-
cial institution which is related to the 
foreign bank’s letter of credit issued in 
favor of the exporter. Such related ob-
ligation must be demonstrated in one 
of the following ways: 

(1) The related obligation, including 
a specific promise to pay on deferred 
payment terms, may be contained in 
the letter of credit as a special instruc-
tion from the issuing bank directly to 
the U.S. financial institution to refi-
nance the amounts paid by the U.S. fi-
nancial institution for obligations fi-
nanced according to the tenor of the 
letter of credit; or 

(2) The related obligation may be me-
morialized in a separate document(s) 
specifically identified and referred to 
in the letter of credit as the agreement 
under which the foreign bank is obliged 
to repay the U.S. financial institution 
on deferred payment terms; or 

(3) The letter of credit payment obli-
gations may be specifically identified 
in a separate document(s) setting forth 
the related obligation, or in a duly exe-
cuted amendment thereto, as having 
been financed by the U.S. financial in-
stitution pursuant to, and subject to 
repayment in accordance with the 
terms of, such related obligation; or 

(4) The related obligation may be me-
morialized in the form of a promissory 
note executed by the foreign bank 
issuing the letter of credit in favor of 
the U.S. financial institution submit-
ting the claim; 

(ii) Depending upon the method of 
shipment, the negotiable ocean carrier 
or intermodal bill(s) of lading signed 
by the shipping company with the on-
board ocean carrier date for each ship-
ment, the airway bill, or, if shipped by 
rail or truck, the entry certificate or 
similar document signed by an official 
of the importing country; 

(iii)(A) The exporter’s invoice show-
ing, as applicable, the FAS, FOB, CFR 
or CIF values; or 

(B) If there was an intervening pur-
chaser, both the exporter’s invoice to 

the intervening purchaser and the in-
tervening purchaser’s invoice to the 
importer; 

(iv) An instrument, in form and sub-
stance satisfactory to CCC, sub-
rogating to CCC the respective rights 
of the exporter and the exporter’s as-
signee, if applicable, to the amount of 
payment in default under the applica-
ble export sale. The instrument must 
reference the applicable foreign bank 
letter of credit and the related obliga-
tion, if applicable; and 

(v) A copy of the report(s) of export 
previously submitted by the exporter 
to CCC pursuant to § 1493.80(a). 

(c) Subsequent claims for defaults on in-
stallments. If the initial claim is found 
in good order, the exporter or an ex-
porter’s assignee need only provide all 
of the required claims documents with 
the initial claim relating to a covered 
transaction. For subsequent claims re-
lating to failure of the foreign bank to 
make scheduled installments on the 
same export shipment, the exporter or 
the exporter’s assignee need only sub-
mit to CCC a notice of such failure con-
taining the information stated in para-
graph (b)(1), (2), and (3) of this section; 
an instrument of subrogation as per 
paragraph (b)(4)(iv) of this section, and 
including the date the original claim 
was filed with CCC. 

§ 1493.120 Payment for loss. 

(a) Determination of CCC’s liability. 
Upon receipt in good order of the infor-
mation and documents required under 
§ 1493.110, CCC will determine whether 
or not a loss has occurred for which 
CCC is liable under the applicable pay-
ment guarantee, this subpart and any 
applicable supplemental Program An-
nouncements and Notices to Partici-
pants. If CCC determines that it is lia-
ble to the exporter and/or the export-
er’s assignee, CCC will pay the exporter 
or the exporter’s assignee in accord-
ance with paragraphs (b) and (c) of this 
section. 

(b) Amount of CCC’s liability. CCC’s 
maximum liability for any claims for 
loss submitted with respect to any pay-
ment guarantee, not including any late 
interest payments due in accordance 
with paragraph (c) of this section, will 
be limited to the lesser of: 
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(1) The guaranteed value as stated in 
the payment guarantee, plus eligible 
interest; or 

(2) The guaranteed percentage (as in-
dicated in the payment guarantee) of 
the exported value indicated in the evi-
dence of export, plus eligible interest. 

(c) Late interest payment. If a claim is 
not paid within one day of receipt of a 
claim which CCC has determined to be 
in good order, late interest will accrue 
in favor of the exporter or the export-
er’s assignee beginning with the first 
day after the day of receipt of a claim 
found by CCC to be in good order and 
continuing until and including the date 
that payment is made by CCC. Late in-
terest will be paid on the guaranteed 
amount, as determined by paragraphs 
(b)(1) and (2) of this section, and will be 
calculated based on the average invest-
ment rate of the most recent Treasury 
91-day bill auction as announced by the 
Department of Treasury as of the due 
date. 

(d) Accelerated payments. CCC will pay 
claims only for losses on amounts not 
paid as scheduled. CCC will not pay 
claims for amounts due under an accel-
erated payment clause in the export 
sales contract, the foreign bank’s let-
ter of credit, or any obligation owed by 
the foreign bank to the assignee U.S. 
financial institution which is related 
to the foreign bank’s letter of credit 
issued in favor of the exporter, unless 
it is determined to be in the best inter-
ests of CCC by the Controller, CCC. 
Notwithstanding the foregoing, CCC at 
its option may declare the entire 
amount of the unpaid balance, plus ac-
crued interest, in default and make 
payment to the exporter or the export-
er’s assignee in addition to such other 
claimed amount as may be due from 
CCC. 

(e) Action against the assignee. Not-
withstanding any other provision in 
this subpart to the contrary, with re-
gard to commodities covered by a pay-
ment guarantee, CCC will not hold the 
assignee responsible or take any action 
or raise any defense against the as-
signee for any action, omission, or 
statement by the exporter of which the 
assignee has no knowledge, provided 
that: 

(1) The exporter complies with the re-
porting requirements under § 1493.80 

and § 1493.90, excluding post-export ad-
justments (i.e., corrections to evidence 
of export reports); and 

(2) The exporter or the exporter’s as-
signee furnishes the statements and 
documents specified in § 1493.110. 

§ 1493.130 Recovery of losses. 
(a) Notification. Upon payment of loss 

to the exporter or the exporter’s as-
signee, CCC will notify the foreign 
bank of CCC’s rights under the sub-
rogation agreement to recover all mon-
eys in default. 

(b) Receipt of monies. (1) In the event 
that monies for a defaulted payment 
are recovered by the exporter or the ex-
porter’s assignee from the importer, 
the foreign bank, or any other source 
whatsoever, such monies shall be im-
mediately paid to the Treasurer, CCC. 
If such monies are not received by CCC 
within 15 business days from the date 
of recovery by the exporter or the ex-
porter’s assignee, the exporter or the 
exporter’s assignee will owe to CCC in-
terest from the date of recovery to the 
date of receipt by CCC. This interest 
will be calculated based on the latest 
average investment rate of the most 
recent Treasury 91-day bill auction, as 
announced by the Department of 
Treasury, in effect on the date of re-
covery and will accrue from such date 
to the date of payment by the exporter 
or the exporter’s assignee to CCC. Such 
interest will be charged only on CCC’s 
share of the recovery. 

(2) If CCC recovers monies that 
should be applied to a payment guar-
antee for which a claim has been paid 
by CCC, CCC will pay the holder of the 
payment guarantee its pro rata share 
immediately, provided that the re-
quired information necessary for deter-
mining pro rata distribution has been 
furnished. If payment is not made by 
CCC within 15 business days from the 
date of recovery or 15 business days 
from receiving the required informa-
tion for determining pro rata distribu-
tion, whichever is later, CCC will pay 
interest calculated on the latest aver-
age investment rate of the most recent 
Treasury 91-day bill auction, as an-
nounced by the Department of Treas-
ury, in effect on the date of recovery 
and such interest will accrue from such 
date to the date of payment by CCC. 
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The interest will apply only to the por-
tion of the recovery payable to the 
holder of the payment guarantee. 

(c) Allocation of recoveries. Recoveries 
made by CCC from the importer or the 
foreign bank, and recoveries received 
by CCC from the exporter, the export-
er’s assignee, or any other source what-
soever, will be allocated by CCC to the 
exporter or the exporter’s assignee and 
to CCC on a pro rata basis determined 
by their respective interests in such re-
coveries. The respective interest of 
each party will be determined on a pro 
rata basis, based on the combined 
amount of principal and interest in de-
fault. Once CCC has paid out a par-
ticular claim under a GSM–102 or GSM– 
103 payment guarantee, CCC prorates 
any collections it receives and shares 
these collections proportionately with 
the holder of the guarantee until both 
CCC and the holder of the guarantee 
have been reimbursed in full. Appendix 
A to § 1493.130—Illustration of Pro Rata 
Allocation of Recoveries—provides an 
example of the methodology used by 
CCC in applying this paragraph (c). 

(d) Liabilities to CCC. Notwith-
standing any other terms of the pay-
ment guarantee, the exporter may be 
liable to CCC for any amounts paid by 
CCC under the payment guarantee 
when and if it is determined by CCC 
that the exporter has engaged in fraud, 
or has been or is in material breach of 
any contractual obligation, certifi-
cation or warranty made by the ex-
porter for the purpose of obtaining the 
payment guarantee or for fulfilling ob-
ligations under GSM–102 or GSM–103. 
Further, the exporter’s assignee may 
be liable to CCC for any amounts paid 
by CCC under the payment guarantee 
when and if it is determined by CCC 
that the exporter’s assignee has en-
gaged in fraud or otherwise violated 
program requirements. 

(e) Good faith. The violation by an ex-
porter of the certifications in 
§ 1493.50(b) and § 1493.90(d) or the failure 
of an exporter to comply with the pro-
visions of § 1493.100 or § 1493.140(e) will 
not affect the validity of any payment 
guarantee with respect to an assignee 
which had no knowledge of such viola-
tion or failure to comply at the time 
such exporter applied for the payment 

guarantee or at the time of assignment 
of the payment guarantee. 

(f) Cooperation in recoveries. Upon pay-
ment by CCC of a claim to the exporter 
or the exporter’s assignee, the exporter 
or the exporter’s assignee will cooper-
ate with CCC to effect recoveries from 
the foreign bank and/or the importer. 

APPENDIX A TO § 1493.130—ILLUSTRATION OF 
PRO RATA ALLOCATION OF RECOVERIES 

The following example illustrates CCC’s 
policy, as set forth in § 1493.130(c), regarding 
pro rata sharing of recoveries made for 
claims filed under the GSM–102 and GSM–103 
programs. A typical case might be as follows: 

1. The U.S. bank enters into a $300,000 
three-year credit arrangement with the for-
eign bank calling for equal annual payments 
of principal and annual payments of interest 
at a rate of 10 percent per annum and a pen-
alty interest rate of 12 percent per annum on 
overdue amounts until the overdue amount 
is paid. 

2. The foreign bank fails to make the final 
principal payment of $100,000 and an interest 
payment of $10,000, both due on January 31. 

3. On February 10, the U.S. bank files a 
claim in good order with CCC. 

4. CCC’s guarantee states that CCC’s max-
imum liability is limited to 98 percent of the 
principal amount due ($98,000) and interest at 
a rate of 8 percent per annum (basis 365 days) 
on 98 percent of the principal ($7,840). 

5. CCC pays the claim on February 22. 
6. The latest bond equivalent rate of the 52- 

week Treasury bill auction average which 
has been published by the Department of 
Treasury in effect on the date of non-
payment (January 31) is 9 percent. The latest 
investment rate of the 91-day Treasury Bill 
auction average which has been published by 
the Department of Treasury in effect on the 
date of nonpayment by CCC (February 11) is 
7 percent. 

COMPUTATION OF OBLIGATIONS 

Using the above case, CCC’s payment to 
the holder of the payment guarantee would 
be computed as follows: 

1. CCC’s Obligation under the Payment 
Guarantee: 

(a) ..... Principal coverage— 
(98% × $100,000).

$98,000.00 

(b) ..... Interest coverage— 
(8% × $98,000).

$7,840.00 

.......... $105,840.00 
(c) ..... Late interest due 

from CCC (7% per 
annum for 11 days × 
$105,840).

$223.28 
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(d) ..... Amount paid by CCC 
on February 22.

$106,063.28 

2. Foreign Bank’s Obligation under the 
Letter of Credit or the Related Obligation: 

(a) ..... Principal due January 
31.

$100,000.00 

.......... Interest due January 
31 (10% × $100,000).

$10,000.00 

.......... Amount owed by for-
eign bank as of Jan-
uary 31.

$110,000.00 

(b) ..... Penalty interest due 
(12% per annum for 
22 days × $100,000).

$795.62 

(c) ..... Amount owed by for-
eign bank as of Feb-
ruary 22.

$110,795.62 

3. Amount of Foreign Bank’s Obligation 
Not Covered by CCC’s Payment Guarantee: 
$4,668.55 

COMPUTATION OF PRO RATA SHARING IN 
RECOVERY OF LOSSES 

In establishing each party’s respective in-
terest in any recovery of losses, the total 
amount due under the foreign bank obliga-
tion would be determined as of the date the 
claim is paid by CCC (February 22). Using the 
above example in which the amount owed by 
the foreign bank is $110,000, CCC would be en-
titled to 95.75 percent ($106,063.07 divided by 
$110,765.62) and the holder of the payment 
guarantee would be entitled to 4.21 percent 
($4,668.55 divided by $110,795.62) of any recov-
eries of losses after settlement of the claim. 
Since in this example, the losses were recov-
ered after the claim has been paid by CCC, 
§ 1493.130(b) would apply. 

§ 1493.140 Miscellaneous provisions. 

(a) Assignment. (1) The exporter may 
assign the proceeds which are, or may 
become, payable by CCC under a pay-
ment guarantee or the right to such 
proceeds only to a financial institution 
in the U.S. The assignment must cover 
all amounts payable under the pay-
ment guarantee not already paid, may 
not be made to more than one party, 
and may not, unless approved in ad-
vance by CCC, be: 

(i) Made to one party acting for two 
or more parties or 

(ii) Subject to further assignment. 
(2) An original and two copies of the 

written notice of assignment signed by 
the parties thereto must be filed by the 
assignee with the Treasurer, CCC, at 

the address specified in the Contacts P/ 
R. 

(3) Receipt of the notice of assign-
ment will ordinarily be acknowledged 
to the exporter and its assignee in 
writing by an officer of CCC. In cases 
where a financial institution is deter-
mined to be ineligible to receive an as-
signment, in accordance with para-
graph (b) of this section, CCC will pro-
vide notice thereof, to the financial in-
stitution and to the exporter issued the 
payment guarantee, in lieu of an ac-
knowledgment of assignment. 

(4) The name and address of the as-
signee must be included on the written 
notice of assignment. 

(b) Ineligibility of financial institutions 
to receive an assignment. A financial in-
stitution will be ineligible to receive 
an assignment of proceeds which may 
become payable under a payment guar-
antee if, at the time of assignment, 
such financial institution: 

(1) Is not in sound financial condi-
tion, as determined by the Treasurer of 
CCC; or 

(2) Is the financial institution issuing 
the letter of credit or branch, agency, 
or subsidiary of such institution; or 

(3) Is owned or controlled by an enti-
ty that owns or controls the financial 
institution issuing the letter of credit; 
or 

(4) Is the U.S. parent of the foreign 
bank issuing the letter of credit. 

(c) Ineligibility of financial institutions 
to receive proceeds. A financial institu-
tion will be ineligible to receive pro-
ceeds payable under a payment guar-
antee approved by CCC if such financial 
institution: 

(1) At the time of assignment of a 
payment guarantee, is not in sound fi-
nancial condition, as determined by 
the Treasurer of CCC; 

(2) Is the financial institution issuing 
the letter of credit or a branch, agency, 
or subsidiary of such institution; or 

(3) Is owned or controlled by an enti-
ty that owns or controls the financial 
institution issuing the letter of credit; 
or 

(4) Is the U.S. parent of the foreign 
bank issuing the letter of credit. 

(d) Alternative satisfaction of payment 
guarantees. CCC may, with the agree-
ment of the exporter (or if the right to 
proceeds payable under the payment 
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guarantee has been assigned, with the 
agreement of the exporter’s assignee), 
establish procedures, terms and/or con-
ditions for the satisfaction of CCC’s ob-
ligations under a payment guarantee 
other than those provided for in this 
subpart if CCC determines that those 
alternative procedures, terms, and/or 
conditions are appropriate in resched-
uling the debts arising out of any 
transaction covered by the payment 
guarantee and would not result in CCC 
paying more than the amount of CCC’s 
obligation. 

(e) Maintenance of records and access 
to premises. (1) For a period of five years 
after the date of expiration of the cov-
erage of a payment guarantee, the ex-
porter or the exporter’s assignee, as ap-
plicable, must maintain and make 
available all records pertaining to sales 
and deliveries of and extension of cred-
it for agricultural commodities ex-
ported in connection with a GSM–102 or 
GSM–103 payment guarantee, including 
those records generated and main-
tained by agents, intervening pur-
chasers, and related companies in-
volved in special arrangements with 
the exporter. The Secretary of Agri-
culture and the Comptroller General of 
the United States, through their au-
thorized representatives, must be given 
full and complete access to the prem-
ises of the exporter or the exporter’s 
assignee, as applicable, during regular 
business hours from the effective date 
of the payment guarantee until the ex-
piration of such five-year period to in-
spect, examine, audit, and make copies 
of the exporter’s, exporter’s assignee’s, 
agent’s, intervening purchaser’s or re-
lated company’s books, records and ac-
counts concerning transactions relat-
ing to the payment guarantee, includ-
ing, but not limited to, financial 
records and accounts pertaining to 
sales, inventory, processing, and ad-
ministrative and incidental costs, both 
normal and unforeseen. During such 
period, the exporter or the exporter’s 
assignee may be required to make 
available to the Secretary of Agri-
culture or the Comptroller General of 
the United States, through their au-
thorized representatives, records that 
pertain to transactions conducted out-
side the program, if, in the opinion of 
the GSM, such records would pertain 

directly to the review of transactions 
undertaken by the exporter in connec-
tion with the payment guarantee. 

(2) The exporter must maintain the 
proof of entry required by § 1493.100(b), 
and must provide access to such docu-
mentation if requested by the Sec-
retary of Agriculture or his authorized 
representative for the five-year period 
specified in paragraph (e)(1) of this sec-
tion. 

(f) Responsibility of program partici-
pants. It is the responsibility of all pro-
gram participants to review, and fully 
acquaint themselves with, all regula-
tions, Program Announcements, and 
Notices to Participants relating to the 
GSM–102 or GSM–103 program, as appli-
cable. Applicants for payment guaran-
tees under these programs are hereby 
on notice that they will be bound by 
any terms contained in applicable Pro-
gram Announcements or Notices to 
Participants issued prior to the date of 
approval of a payment guarantee. 

(g) Submission of documents by prin-
cipal officers. All required submissions, 
including certifications, applications, 
reports, or requests (i.e., requests for 
amendments), by exporters or export-
ers’ assignees under this subpart must 
be signed by a principal or officer of 
the exporter or exporter’s assignee or 
their authorized designee(s). In cases 
where the designee is acting on behalf 
of the principal or the officer, the sig-
nature must be accompanied by: word-
ing indicating the delegation of author-
ity or, in the alternative, by a certified 
copy of the delegation of authority; 
and the name and title of the author-
ized person or officer. Further, the ex-
porter or exporter’s assignee must en-
sure that all information/reports re-
quired under these regulations are sub-
mitted within the required time limits. 
If requested in writing, CCC will ac-
knowledge receipt of a submission by 
the exporter or the exporter’s assignee. 
If acknowledgment of receipt is re-
quested, the exporter or exporter’s as-
signee must submit an extra copy of 
each document and a stamped self-ad-
dressed envelope for return by U.S. 
mail. If courier services are desired for 
the return receipt, the exporter or ex-
porter’s assignee must also submit a 
self-addressed courier service order 
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which includes the recipient’s billing 
code for such service. 

(h) Officials not to benefit. No member 
of or delegate to Congress, or Resident 
Commissioner, shall be admitted to 
any share or part of the payment guar-
antee or to any benefit that may arise 
therefrom, but this provision shall not 
be construed to extend to the payment 
guarantee if made with a corporation 
for its general benefit. 

(i) OMB control number assigned pur-
suant to the Paperwork Reduction Act. 
The information collection require-
ments contained in this part (7 CFR 
part 1493) have been approved by the 
Office of Management and Budget 
(OMB) in accordance with the provi-
sions of 44 U.S.C. Chapter 35 and have 
been assigned OMB Control Number 
0551–0004. 

Subpart C—CCC Facility Guar-
antee Program (FGP) Oper-
ations 

SOURCE: 62 FR 42656, Aug. 8, 1997, unless 
otherwise noted. 

§ 1493.200 General statement. 
This subpart governs the Commodity 

Credit Corporation’s (CCC) Facility 
Guarantee Program (FGP). CCC will 
issue facility payment guarantees for 
project applications meeting the terms 
and conditions of the Facility Guar-
antee Program (FGP) and where pri-
vate sector financing is otherwise not 
available. This subpart describes the 
criteria and procedures for applying for 
a facility payment guarantee, and con-
tains the general terms and conditions 
of such a guarantee. These general 
terms and conditions may be supple-
mented by special terms and conditions 
specified in program announcements or 
notices to participants published prior 
to the issuance of a facility payment 
guarantee and, if so, will be incor-
porated by reference on the face of the 
facility payment guarantee issued by 
CCC. 

§ 1493.210 Definition of terms. 
Terms set forth in this subpart will 

have the following meaning: 
Assignee. A financial institution in 

the United States which, for adequate 

consideration given, has obtained the 
legal rights to receive payment under 
the facility payment guarantee. 

CCC. The Commodity Credit Corpora-
tion, an agency and instrumentality of 
the United States within the U.S. De-
partment of Agriculture, authorized 
pursuant to the Commodity Credit Cor-
poration Charter Act of 1948, as amend-
ed, 15 U.S.C. 714 et seq., and subject to 
the general supervision and direction 
of the Secretary of Agriculture. 

Contacts P/R. A notice issued by For-
eign Agricultural Service, U.S. Depart-
ment of Agriculture (FAS/USDA) by 
public press release which contains spe-
cific names, addresses, and telephone 
and facsimile numbers of contacts 
within FAS/USDA and CCC. The Con-
tacts P/R also contains details about 
where to submit information required 
to qualify for program participation, to 
apply for payment guarantees, to re-
quest amendments of facility payment 
guarantees, to submit evidence of ex-
port reports, and to give notices of de-
fault and file claims for loss. 

Contract value. The total negotiated 
dollar amount for the export sale of 
goods and services to emerging mar-
kets. 

Date of export for goods. The on-board 
date of an ocean bill of lading or an air-
way bill, the on-board ocean carrier 
date of an intermodal bill of lading; or, 
if exported by rail or truck, the date of 
entry shown on an entry certificate or 
similar document issued and signed by 
an official of the government of the im-
porting country. 

Date of export for services. The date in-
terest begins to accrue on credit ex-
tended to cover payment for services, 
except for freight and marine insurance 
where the date of export is the same 
date as for the goods exported. 

Discounts and allowances. Any consid-
eration provided directly or indirectly, 
by or on behalf of an exporter, to an 
importer in connection with a sale of 
goods or services, in excess of the value 
of such goods or services. Discounts or 
allowances include, but are not limited 
to, the provision of additional goods, 
services or benefits; the promise to pro-
vide additional goods, services or bene-
fits in the future; financial rebates; the 
assumption of any financial or contrac-
tual obligation; or the whole or partial 
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release of the importer from any finan-
cial or contractual obligation. 

Facility. An opportunity or project 
that improves the handling, mar-
keting, processing, storage, or distribu-
tion of imported agricultural commod-
ities or products. 

GSM. The General Sales Manager, 
Foreign Agricultural Service, U.S. De-
partment of Agriculture, acting in his 
capacity as Vice President, CCC; or his 
designee. 

U.S. goods. Goods that are assembled, 
processed or manufactured in, and ex-
ported from, the United States includ-
ing goods which contain imported raw 
materials or imported components. 

U.S. services. Services performed by 
citizens or legal residents of the United 
States, including those temporarily re-
siding outside the United States. 

§ 1493.220 Exporter eligibility. 
An exporter may apply for a facility 

payment guarantee if such exporter: 
(a) Is a citizen or legal resident of the 

United States or is a business orga-
nized under the laws of any state of the 
United States or the District of Colum-
bia; 

(b) Has an established place of busi-
ness in the United States; 

(c) Has a registered agent for service 
of process in the United States; and 

(d) Is not suspended or debarred, or 
owned or controlled by a person who is 
suspended or debarred, from con-
tracting with, or participating in pro-
grams administered by, a U.S. Govern-
ment agency. 

§ 1493.230 Eligible transactions. 
(a) Program announcements. From 

time to time CCC will issue program 
announcements indicating the avail-
ability of facility payment guarantees 
in connection with sales of goods or 
services to emerging markets. The an-
nouncements will specify the emerging 
markets, the maximum amount, in 
U.S. dollars, of guarantee exposure 
that CCC will undertake, and may 
specify special terms or conditions that 
will be applicable. 

(b) Sale requirements. CCC will issue 
facility payment guarantees only in 
connection with projects that CCC de-
termines will benefit primarily exports 
of U.S. agricultural commodities and 

products, and only where there is a 
firm contract for the sale of goods or 
services for the establishment or im-
provement of an agriculture-related fa-
cility. The contract may be contingent, 
however, on the issuance of a CCC fa-
cility payment guarantee. 

(c) Initial payment requirement. The 
contract for sale of goods or services 
between the exporter and the importer 
shall oblige the importer to make an 
initial payment(s) to the exporter of at 
least 15 percent of the net contract 
value in § 1493.260(b)(1). Such initial 
payment(s) shall be in U.S. dollars or 
instruments having a definite value in 
U.S. dollars, and shall be made prior to 
the export of the goods or services. 

(d) Required method of payment. CCC 
will issue a facility payment guarantee 
only in connection with a sale in which 
payment will be made under either: 

(1) An irrevocable foreign bank letter 
of credit specifically stating the de-
ferred payment terms under which the 
foreign bank is obligated to make pay-
ments in U.S. dollars as payments be-
come due; or 

(2) An irrevocable foreign bank letter 
of credit supported by a related obliga-
tion specifically stating the deferred 
payment terms under which the foreign 
bank is obligated to make payment in 
U.S. dollars as such payments become 
due. 

(e) Form of letter of credit. The foreign 
bank letter of credit referred to in 
paragraph (d) of this section shall be an 
irrevocable commercial letter of credit, 
subject to the revision of the Inter-
national Chamber of Commerce Uni-
form Customs and Practices for Docu-
mentary Credits©; in effect when the 
letter of credit is issued, providing for 
payment in U.S. dollars against stipu-
lated documents and issued in favor of 
the exporter by a CCC-approved foreign 
banking institution. 

(f) Form of related obligation. The re-
lated obligation referred to in para-
graph (d) of this section shall be in one 
of the following forms: 

(1) A letter of credit including a spe-
cific promise to pay on deferred pay-
ment terms as a special instruction 
from the issuing bank directly to the 
U.S. financial institution to refinance 
the amounts paid by the U.S. financial 
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institution for obligations financed ac-
cording to the tenor of the letter of 
credit; 

(2) A separate document specifically 
identified and referred to in the letter 
of credit as the agreement under which 
the foreign bank is obligated to repay 
the U.S. financial institution on de-
ferred payment terms; 

(3) A separate document setting forth 
the related obligation, or in a duly exe-
cuted amendment thereto, as having 
been financed by a U.S. financial insti-
tution pursuant to, and subject to, re-
payment in accordance with the terms 
of such related obligation; or 

(4) A promissory note executed by a 
foreign bank issuing the letter of credit 
in favor of the financial institution. 

§ 1493.240 Initial application and letter 
of preliminary commitment. 

(a) Initial application. An exporter 
may apply for a facility payment guar-
antee by submitting the following in-
formation: 

(1) A cover sheet with the title: ‘‘Ap-
plication for a Facility Payment Guar-
antee—Preliminary Commitment’’; 

(2) The program announcement num-
ber; 

(3) The emerging market; 
(4) The name, contact person, ad-

dress, and telephone number and, if ap-
plicable, facsimile number and E-mail 
address of: 

(i) The exporter; 
(ii) The exporter’s registered agent 

for service of process in the United 
States; 

(iii) The exporter’s assignee, if appli-
cable; 

(iv) The importer; 
(v) The end-user of the goods or serv-

ices if other than the importer; 
(vi) The foreign bank expected to 

issue the letter of credit or related ob-
ligation; and 

(vii) The financial institution in the 
United States expected to provide fi-
nancing; 

(5) A statement on letterhead from a: 
(i) Foreign bank indicating an inter-

est in guaranteeing payment, in U.S. 
dollars, for goods or services to be ex-
ported under the facility payment 
guarantee at least equal to the net con-
tract value listed in paragraph (a)(14) 
of this section, less the initial payment 

requirement listed in paragraph (a)(15) 
of this section; and 

(ii) Financial institution in the U.S. 
indicating an interest in financing the 
export sales of goods or services under 
the facility payment guarantee for an 
amount at least equal to the net con-
tract value listed in paragraph (a)(14) 
of this section less the initial payment 
requirement listed in paragraph (a)(15) 
of this section. The financial institu-
tion must state that such financing 
would not otherwise be available with-
out an FGP payment guarantee; 

(6) The period for which credit is 
being extended to finance the sale of 
goods or services covered by the facil-
ity payment guarantee; 

(7) The exporter’s sales number perti-
nent to this application and a descrip-
tion of the status of the intended sale; 

(8) A description (e.g., a process flow 
diagram) of the agriculture-related fa-
cility that will use the goods or serv-
ices to be covered by the facility pay-
ment guarantee and an explanation of 
how these goods and services will be 
used to improve handling, marketing, 
processing, storage, or distribution of 
agricultural commodities or products; 

(9) A brief description of each good or 
service to be covered by the facility 
payment guarantee including, where 
applicable, brand name, model number, 
Standard Industrial Classification 
(SIC) or the North American Industry 
Classification System (NAICS) code, 
and contract specifications; 

(10) The final date for export of goods 
or services. If applicable, include con-
struction start date, milestones (e.g., 
installation), and contractual deadline 
for completion of project; 

(11) The contract value for the sale of 
goods or services and the basis of sale 
for goods to be exported (e.g., FOB, 
CFR, CIF); 

(12) The description and value of the 
goods or cost of services listed in para-
graph (a)(11) of this section that are 
not U.S. goods or services; 

(13) Identification and cost of, and 
justification for, those services listed 
in paragraph (a)(12) of this section for 
which the exporter requests CCC to 
provide coverage; 

(14) The net contract value in 
§ 1493.260(b)(1) obtained by subtracting 
paragraph (a)(12) of this section from 
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paragraph (a)(11) of this section, and 
adding paragraph (a)(13) of this section; 

(15) The amount to be paid in accord-
ance with the initial payment require-
ment (§ 1493.230(c)); 

(16) The description and dollar 
amount of discounts and allowances 
provided in connection with the sale of 
goods or services covered by the facil-
ity payment guarantee; 

(17) The facility base value in 
§ 1493.260(b)(2) obtained by subtracting 
paragraphs (a)(15) and (a)(16) of this 
section from paragraph (a)(14) of this 
section; 

(18) The maximum guaranteed value 
under the facility payment guarantee 
determined by multiplying the facility 
base value listed in paragraph (a)(17) of 
this section by the guarantee rate of 
coverage announced by CCC in 
§ 1493.260(b)(3); 

(19) A map or other description of the 
facility’s location and distance from 
major population centers of neigh-
boring countries; 

(20) For all principal agricultural 
commodities or products (inputs) to be 
handled, marketed, processed, stored, 
or distributed, by the proposed project 
after completion, provide: 

(i) A list or table identifying such 
principal inputs; 

(ii) The likely countries of origin for 
each input; 

(iii) Estimated annual quantities, in 
metric tons, of each input listed in 
paragraph (a)(20)(i) of this section to be 
used by the project for five years from 
the final date of export or until the ex-
piration of the facility payment guar-
antee, whichever comes first; and 

(iv) An analysis, including price, 
cost, and other assumptions (the rea-
sons why U.S. agricultural commod-
ities or products will be more competi-
tive inputs than commodities or prod-
ucts from other sources, and whether 
the projected use of U.S. agricultural 
commodities or products depends on 
the availability of U.S. export bonus or 
credit guarantee programs), of which 
inputs listed in paragraph (a)(20)(i) of 
this section will represent increased 
imports of U.S. agricultural commod-
ities or products: 

(A) To a greater degree than imports 
of agricultural commodities or prod-
ucts from other countries; 

(B) To or at levels significantly 
above those expected in the absence of 
the project; and 

(C) For a period of five years from 
the final date of export or until expira-
tion of the facility payment guarantee, 
whichever comes first. 

(21) If applicable, a list of agricul-
tural outputs or final products of the 
proposed project and: 

(i) Projected annual quantities (for 
five years or until the expiration of the 
facility payment guarantee, whichever 
comes first), in metric tons, of each 
output to be marketed; 

(A) Within the emerging market; and 
(B) In any other country; 
(ii) Quantities, by country of origin, 

of products imported into the emerging 
market during the past year which 
would compete with such outputs; and 

(iii) An analysis of whether products 
of the project will significantly dis-
place U.S. exports of similar agricul-
tural commodities or products in any 
market; 

(22) If applicable, a description of any 
arrangements or understandings with 
other U.S. or foreign government agen-
cies, or with financial institutions or 
entities, private or public, providing fi-
nancing to the exporter in connection 
with this export sale, and copies of any 
documents relating to such arrange-
ments; 

(23) A description of the exporter’s 
experience selling goods or providing 
services similar to those for which the 
exporter seeks to obtain facility pay-
ment guarantee coverage; 

(24) A statement of how this project 
may encourage privatization of the ag-
ricultural sector, or benefit private 
farms or cooperatives, in the emerging 
market. Include in the statement the 
share of private sector ownership of the 
project; 

(25) The exporter’s signature. 
(b) Application fee. The exporter shall 

pay the application fee specified in the 
program announcement at the time the 
application is submitted. An applica-
tion will not be considered without 
payment of the specified fee. The appli-
cation fee is nonrefundable. 

(c) Letter of preliminary commitment. 
CCC will determine whether, in its 
judgment, the project in connection 
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with which the exporter seeks a facil-
ity payment guarantee is likely to in-
crease exports of U.S. agricultural 
commodities or products to an emerg-
ing market; and whether the project is 
likely to benefit primarily U.S. agri-
cultural commodities or products as 
opposed to commodities or products 
originating in other countries. If nec-
essary, CCC may seek additional infor-
mation from an applicant prior to 
making its determination. If CCC de-
termines that an application meets 
these standards and appears to rep-
resent, in CCC’s judgment, the best use 
of available resources, CCC will re-
spond to the applicant with a letter of 
preliminary commitment indicating 
CCC’s interest in issuing a facility pay-
ment guarantee conditioned on its ap-
proval of the exporter’s final applica-
tion. 

§ 1493.250 Final application and 
issuance of a facility payment guar-
antee. 

(a) Final application. An exporter who 
has received a letter of preliminary 
commitment may, within six months 
of the date of such letter, submit a 
final application to CCC for a facility 
payment guarantee which shall include 
the following information: 

(1) A cover sheet with the title: ‘‘Ap-
plication for a Facility Payment Guar-
antee—Final Commitment.’’ 

(2) A letterhead statement from the 
importer’s bank or other documenta-
tion confirming the importer has the 
financial ability to comply with the 
initial payment requirement in 
§ 1493.230(c); 

(3) Written evidence of a firm sale 
signed by the exporter and the im-
porter, specifying at minimum, the fol-
lowing information: Goods or services 
to be exported, quantities of such 
items, delivery terms (e.g., FOB, CFR, 
CIF), delivery period(s), contract value, 
payment terms, and date of sale. A 
sales contract may be contingent upon 
obtaining a facility payment guar-
antee; 

(4) A description of any changes in 
the information submitted in the pre-
liminary application; and 

(5) The exporter’s signature; 
(b) Additional information. CCC shall 

have the right to request the exporter 

to furnish any other information and 
documentation it deems pertinent to 
the evaluation of the exporter’s final 
application for a final commitment. 
CCC may request from the exporter an 
independent engineering study or eco-
nomic feasibility study relating to the 
project. 

(c) Final commitment letter. After mak-
ing a favorable determination on the 
exporter’s submissions, CCC will issue 
a final commitment letter indicating 
the applicable exposure fee rate and 
stating that CCC is prepared to issue a 
facility payment guarantee upon re-
ceiving full payment of the exposure 
fee within an allotted time. The letter 
will also indicate the key terms and 
coverage of the guarantee to be issued. 
CCC will also inform exporters in writ-
ing when it denies their request for a 
facility payment guarantee. 

(d) Exposure fee. The exposure fee is 
calculated by multiplying the re-
quested guaranteed value (up to the 
maximum established by CCC’s final 
commitment letter) by the exposure 
fee rate. Once the facility payment 
guarantee is issued to the exporter, 
CCC will ordinarily not refund the ex-
posure fee. If CCC does not issue a fa-
cility payment guarantee, or issues a 
guarantee for only part of the coverage 
requested, CCC will make a full or pro 
rata refund of the exposure fee, as ap-
propriate. 

(e) Issuance of the facility payment 
guarantee. Upon receipt of the exposure 
fee, CCC will issue a facility payment 
guarantee. 

§ 1493.260 Facility payment guarantee. 
(a) CCC’s maximum obligation. CCC 

will agree to pay the exporter or the 
exporter’s assignee an amount not to 
exceed the guaranteed value stipulated 
on the face of the facility payment 
guarantee, plus eligible interest, in the 
event that the foreign bank fails to pay 
under the foreign bank letter of credit 
or related obligation. The exact 
amount of CCC’s liability in the event 
of default will be determined in accord-
ance with § 1493.310(b). 

(b) Calculation of maximum guarantee 
coverage. CCC will determine the max-
imum amount of its obligation under a 
facility payment guarantee by calcu-
lating a: 
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(1) Net contract value equal to the 
contract value minus: 

(i) The value of goods that are not 
U.S. goods; and 

(ii) The cost of services that are not 
U.S. services (except those services the 
exporter requests CCC to determine are 
vital to the success of the project and 
approved to be included in the net con-
tract value); 

(2) Facility base value equal to net 
contract value minus: 

(i) The amount to be paid in accord-
ance with the initial payment require-
ment in § 1493.230(c); and 

(ii) The amount of discounts and al-
lowances; and 

(3) Maximum guaranteed value equal 
to: 

(i) A principal amount determined by 
multiplying the facility base value (as 
determined in § 1493.260(b)(2)) by the 
guaranteed percentage specified in the 
program announcement; and 

(ii) Interest on such principal amount 
at the rate specified in the applicable 
program announcement, not to exceed 
the investment rate of the most recent 
Treasury 52-week bill auction in effect 
at that time. 

(c) Value and cost. For the purposes of 
this section: 

(1) Value means declared customs 
value of the goods; or, in the absence of 
specific information regarding declared 
customs value, the fair market whole-
sale value of the imported goods in the 
United States at the time they were 
acquired by the participant; and 

(2) Cost means actual amount paid by 
the exporter for the services in an 
arms-length transaction; or in the ab-
sence of an arms-length transaction, 
the fair market value of the services at 
the time the services were provided. 

(d) U.S. content test. (1) CCC will issue 
a guarantee only if the following items 
collectively represent less than 50 per-
cent of the net contract value in 
§ 1493.260(b)(1): 

(i) The value of imported components 
(except for raw materials) that are as-
sembled, processed, or manufactured 
into U.S. goods included in the net con-
tract value; 

(ii) The cost of services that are not 
U.S. services (including freight on for-
eign flag carriers and transportation 
insurance registered with foreign 

agents) that, at the request of the ex-
porter, CCC determines are vital to the 
success of the project and approves 
their inclusion in the net contract 
value; 

(2) For purpose of this subsection, 
minor or cosmetic procedures (e.g., 
affixing labels, cleaning, painting, 
polishing) do not qualify as assembling, 
processing or manufacturing; 

(3) For purpose of this subsection, 
local services which involve costs for 
hotels, meals, transportation, and 
other similar services incurred in the 
emerging market are not U.S. services. 

(e) Period of guarantee coverage. The 
payment guarantee will apply to the 
period beginning on the date(s) of ex-
port(s) and will continue during the 
credit term specified in the facility 
payment guarantee. For goods, the pe-
riod of coverage will also apply from 
the date on which interest begins to ac-
crue, if earlier than the date of export. 
The final payments of principal and in-
terest by the foreign bank must come 
due within the period of guarantee cov-
erage. 

(f) Terms of the CCC facility payment 
guarantee. The terms of CCC’s coverage 
will be set forth in the facility pay-
ment guarantee and will include the 
provisions of this subpart, which may 
be supplemented by any program an-
nouncement(s) or notice(s) to partici-
pants in effect at the time the facility 
payment guarantee is approved by 
CCC. 

(g) Final date to export. The final date 
to export will be stated in the facility 
payment guarantee. 

(h) Ineligible exports. Goods or serv-
ices with a date of export prior to the 
date CCC issues the facility payment 
guarantee are ineligible for coverage 
unless approved by the GSM. 

(i) Additional requirements. The facil-
ity payment guarantee may contain 
such additional terms, conditions, and 
limitations as are deemed necessary or 
desirable by the GSM. Such additional 
terms, conditions or qualifications, as 
stated in the facility payment guar-
antee, are binding on the exporter or 
the exporter’s assignee. 

(j) Amendments. Exporters must no-
tify CCC of any amendments con-
cerning contracts covered by a facility 
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payment guarantee. CCC will deter-
mine if the contract amendments will 
require amendments to the facility 
payment guarantee. Amending the fa-
cility payment guarantee may result in 
an increase to the exposure fee. Re-
quests made by the exporter to amend 
the facility payment guarantee so as to 
change the guaranteed value must have 
the concurrence of the assignee when 
an assignment has been made. 

(k) Effective date. The facility pay-
ment guarantee shall become effective 
on the date of export of the goods or 
services. 

APPENDIX TO § 1493.260—ILLUSTRATION OF FGP 
COVERAGE OF IMPORTED RAW MATERIALS, 
COMPONENTS, AND SERVICES THAT ARE NOT 
U.S. SERVICES 

The following example illustrates CCC’s 
regulations and policy options with regard to 
issuing a payment guarantee for a project 
which includes imported raw materials, im-
ported components, and services that are not 
U.S. services: 

1. Ten grain trucks and one truck scale are 
to be exported from the U.S. to an emerging 
market. The trucks will provide the ability 
to purchase larger quantities of grain from 
the U.S. The contract value totals $2,025,000, 
cost, insurance and freight (CIF) basis. 

2. The fenders, hoods and doors of the 
trucks have been manufactured and assem-
bled in the U.S. and contain some imported 
raw materials (sheet metal). 

3. Imported components consist of starters 
and alternators, with a U.S. customs valu-
ation of $149,000. These items are installed 
into the trucks in the U.S. 

4. The truck scale was imported from Can-
ada into the U.S. with a U.S. customs valu-
ation of $20,000. 

5. A U.S. citizen, will travel on a foreign 
airline carrier to the emerging market (air-
fare is $1,000) to instruct mechanics in repair 
and maintenance of the trucks. He will be 
paid a salary for this service and, in addi-
tion, will be reimbursed separately for local 
costs in the emerging market (e.g., hotel, 
meals, transportation) which are estimated 
to be $5,000. 

6. The trucks are to be shipped on foreign 
flag vessels, and the marine insurance is to 
be placed with a foreign agent. The combined 
cost of these services that are not U.S. serv-
ices for which the exporter seeks coverage is 
estimated to be $500,000. 

CCC’S APPROVAL OF SERVICES THAT ARE NOT 
U.S. SERVICES 

CCC agrees to include in the net contract 
value the foreign flag freight and marine in-

surance ($500,000) and the airfare ($1,000) of 
the U.S. instructor (§ 1493.260(b)(1)). 

CALCULATION OF NET CONTRACT VALUE 

CCC will calculate the net contract value 
by subtracting from the contract value 
($2,025,000) the U.S. customs value of the 
truck scale ($20,000) in accordance with 
§ 1493.260(b)(1)(I) and the local costs to be in-
curred by the U.S. instructor ($5,000) in ac-
cordance with § 1493.260(b)(1)(ii) to equal 
$2,000,000. 

CCC’S DETERMINATION OF U.S. CONTENT 
ELIGIBILITY 

The imported components and services 
that are not U.S. services approved for cov-
erage total $650,000 (i.e., $149,000 for starters 
and alternators, $1,000 for airfare, $500,000 for 
freight and insurance; or 32.5 percent of the 
net contract value of $2,000,000 
(§ 1493.260(b)(1)). Since this is less than 50 per-
cent of the net contract value the trans-
action meets the U.S. content test 
(§ 1493.260(d)). 

§ 1493.270 Certifications. 

(a) Exporter’s signature. The export-
er’s signature on documentation sub-
mitted to CCC under this subpart, is 
the exporter’s certification that: 

(1) There have not been and are no 
arrangements for any payments in vio-
lation of the Foreign Corrupt Practices 
Act of 1977, as amended, or other U.S. 
Laws; 

(2) All information submitted to CCC 
is true and correct; and 

(3) The exporter is in compliance 
with this subpart. 

(b) False certification. False certifi-
cations under this subpart may result 
in the termination of the facility pay-
ment guarantee, suspension or debar-
ment, or civil or criminal action. 

§ 1493.280 Evidence of export report. 

(a) Report of export. The exporter is 
required to provide CCC an evidence of 
export report for each shipment of 
goods or provision of services covered 
under the facility payment guarantee. 
Each report must be numbered in 
chronological order and contain the 
following information in the order pre-
scribed below: 

(1) The facility payment guarantee 
number; 

(2) The date goods or services were 
exported or provided; 
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(3) The exporter’s sale number, bill of 
lading numbers, or identification of 
other documents that may be sub-
mitted to establish the contract value 
of the goods or services exported or 
provided; 

(4) The net contract value of the ex-
ported goods or services as determined 
in accordance with § 1493.260(b)(1); 

(5) The amount paid in accordance 
with the initial payment requirement 
(§ 1493.230 (c)); 

(6) A description and dollar value of 
discounts and allowances, if any; 

(7) The exported value of the ship-
ment which is the net contract value of 
the goods or services exported in para-
graph (a)(4) of this section minus: 

(i) The initial payment requirement 
listed in paragraph (a)(5) of this sec-
tion; and 

(ii) The dollar amount of any dis-
counts and allowances listed in para-
graph (a)(6) of this section; 

(8) The name of the carrier and, if ap-
plicable, the name of the vessel; 

(9) The final payment schedule show-
ing the payment due dates and 
amounts of principal, and payment due 
dates for interest accrual. If the pay-
ment schedule is unknown, the ex-
porter must indicate in writing that: 
‘‘The payment schedule will be pro-
vided in an amendment to the evidence 
of export report when the payment 
schedule has been determined;’’ 

(10) Written statements that: 
(i) The goods exported or services 

provided were included in the final ap-
plication for a final commitment as ap-
proved by CCC for coverage under the 
facility payment guarantee and this 
subpart; 

(ii) The specifications and quantity 
of goods or services exported conform 
to the information contained in the ex-
porter’s application documents for a fa-
cility payment guarantee, or if dif-
ferent, that CCC has approved of such 
changes; 

(iii) A letter of credit has been 
opened in favor of the exporter by the 
foreign bank shown on the facility pay-
ment guarantee to cover the dollar 
amount of the sale of goods or services 
exported less the amount paid in ac-
cordance with the initial payment re-
quirement and less discounts and al-
lowances; and 

(11) The exporter’s signature. 
(b) Final report of export. The final 

evidence of export report submitted 
under a facility payment guarantee 
must contain: 

(1) A written statement that exports 
under the facility payment guarantee 
have been completed; 

(2) The information requested in 
§ 1493.280(a) for the shipment(s) in-
cluded in the final report; and 

(3) The combined total of all dollar 
amounts reported under § 1493.280 (a) 
and (b) for all reports. 

(c) Time limit for submission of evidence 
of export report. Unless extended by CCC 
for good cause, the exporter must sub-
mit to CCC an evidence of export re-
port: 

(1) Within 60 days of the date goods 
are exported by rail or truck; 

(2) Within 30 days of the date goods 
are exported by any other carrier; or 

(3) Within 30 days of the date of ex-
port of services. 

(d) Late reports. If the evidence of ex-
port report is not received by CCC 
within the time period for filing, the 
facility payment guarantee will be-
come null and void only if and only to 
the extent that failure to make timely 
filing resulted, or would likely result, 
in: 

(1) Significant financial harm to 
CCC; 

(2) The undermining of an essential 
regulatory purpose of the FGP; 

(3) The obstruction of the fair admin-
istration of the FGP; or 

(4) A threat to the integrity of the 
FGP. 

§ 1493.290 Proof of entry. 

(a) Diversion. The diversion of goods 
covered by a facility payment guar-
antee to a country other than that 
shown on the facility payment guar-
antee is prohibited, unless expressly 
authorized by the GSM. 

(b) Records of proof of entry. Exporters 
must obtain and maintain records of an 
official or customary commercial na-
ture and grant authorized USDA offi-
cials access to such documents or 
records as may be necessary to dem-
onstrate the arrival of the goods au-
thorized by the facility payment guar-
antee. Records demonstrating proof of 
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entry must be in English or be accom-
panied by a certified or other trans-
lation acceptable to CCC. Records ac-
ceptable to meet this requirement in-
clude: 

(1) For goods: An original certificate, 
signed by a duly authorized customs or 
port official of the emerging market, 
by the importer, by an agent or rep-
resentative of the vessel or ship line 
which delivered the goods to the 
emerging market, or by a private sur-
veyor in the emerging market, or other 
documentation deemed acceptable by 
CCC: 

(i) Showing that the goods entered 
the emerging market; 

(ii) Identifying the export carrier; 
(iii) Describing the goods; and 
(iv) Indicating date and place the 

goods were unloaded in the emerging 
market. 

(2) [Reserved] 

§ 1493.300 Notice of default and claims 
for loss. 

(a) Notice of default. If the foreign 
bank issuing the letter of credit fails to 
make payment pursuant to the terms 
of the foreign bank letter of credit or 
related obligation, the exporter or the 
exporter’s assignee must submit a no-
tice of default to CCC as soon as pos-
sible, but not later than ten days after 
the date that payment was due from 
the foreign bank (the due date). A no-
tice of default must be submitted in 
writing to the Treasurer, CCC, at the 
address specified in the Contacts P/R. 
If the exporter or the exporter’s as-
signee fails to promptly notify CCC of 
defaults in accordance with this para-
graph, CCC may make the facility pay-
ment guarantee null and void with re-
spect to any payment(s) applicable to 
such default. This time limit may be 
extended only under extraordinary cir-
cumstances and if approved by the Con-
troller, CCC. The notice of default 
must include: 

(1) Facility payment guarantee num-
ber; 

(2) Name of the emerging market; 
(3) Name of the defaulting bank; 
(4) Payment due date; 
(5) Total amount of the defaulted 

payment due, indicating separately the 
amounts for principal and interest; 

(6) Date of foreign bank’s refusal to 
pay, if applicable; and 

(7) Reason for the foreign bank’s re-
fusal to pay, if known. 

(b) Filing a claim for loss. A claim for 
a loss by the exporter or the exporter’s 
assignee will not be paid if it is made 
later than six months from the due 
date of the defaulted payment. A claim 
for loss must be submitted in writing 
to the Treasurer, CCC, at the address 
specified in the Contacts P/R. The 
claim for loss must include the fol-
lowing information and documents: 

(1) Facility payment guarantee num-
ber; 

(2) A certification that the scheduled 
payment has not been received; 

(3) A certification of the amount of 
accrued interest in default, the date in-
terest began to accrue and the interest 
rate on the foreign bank obligation ap-
plicable to the claim; and 

(4) A copy of each of the following 
documents, with a cover document con-
taining a signed certification by the 
exporter or the exporter’s assignee that 
each page of each document is a true 
and correct copy: 

(i)(A) The foreign bank’s letter of 
credit securing the export sale, and; 

(B) If applicable, the document(s) evi-
dencing the related obligation owed by 
the foreign bank to the assignee finan-
cial institution which is related to the 
foreign bank’s letter of credit issued in 
favor of the exporter. 

(ii) Depending upon the method of 
shipment, the negotiable ocean carrier 
or intermodal bill(s) of lading signed 
by the shipping company with the on-
board ocean carrier date for each ship-
ment, the airway bill; or, if shipped by 
rail or truck, the entry certificate or 
similar document signed by an official 
of the emerging market; 

(iii) The exporter’s sales invoice(s) 
showing the value and basis of sale 
(e.g., FOB, CFR, or CIF) or, if services 
are billed separately, documents that 
the exporter or its assignee relied upon 
in extending the credit to the issuing 
foreign bank; 

(iv) An instrument, in form and sub-
stance satisfactory to CCC, sub-
rogating to CCC the respective rights 
of the exporter and the exporter’s as-
signee, if applicable, to the amount of 
payment in default. The instrument 
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must reference the applicable foreign 
bank letter of credit and the related 
obligation, if applicable; and 

(v) A copy of the evidence of export 
report(s) previously submitted by the 
exporter to CCC pursuant to § 1493.280. 

(c) Subsequent claims for defaults on in-
stallments. The exporter or an export-
er’s assignee need only provide one 
claim which meets full documentation 
requirements relating to a covered 
transaction. For subsequent claims re-
lating to such failures of the foreign 
bank to make scheduled installments 
on the same export, the exporter or the 
exporter’s assignee need only submit to 
CCC a notice of such failure containing 
the information stated in paragraphs 
(b) (1), (2), and (3) of this section; an in-
strument of subrogation as per para-
graph (b)(4)(iv) of this section, and the 
date the original claim was filed with 
CCC. 

§ 1493.310 Payment for loss. 
(a) Determination of CCC’s liability. 

Upon receipt in good order of the infor-
mation and documents required under 
§ 1493.300, CCC will determine whether 
or not a loss has occurred for which 
CCC is liable under the facility pay-
ment guarantee, this subpart, program 
announcement(s) and notice(s) to par-
ticipants. If CCC determines that it is 
liable to the exporter or the exporter’s 
assignee, CCC will pay the exporter or 
the exporter’s assignee in accordance 
with paragraphs (b) and (c) of this sec-
tion. 

(b) Amount of CCC’s liability. CCC’s 
maximum liability for any claims for 
loss submitted with respect to any fa-
cility payment guarantee, not includ-
ing any late interest payments due in 
accordance with paragraph (c) of this 
section, will be limited to the lesser of: 

(1) The guaranteed value as stated in 
the facility payment guarantee, plus 
eligible interest; or 

(2) The guaranteed percentage (as in-
dicated in the facility payment guar-
antee) of the exported value indicated 
in the evidence of export report 
(§ 1493.280(a)(7)), plus eligible interest. 

(c) Late interest payment. If a claim is 
not paid within one day of receipt of a 
claim which CCC has determined to be 
in good order, late interest will accrue 
in favor of the exporter or the export-

er’s assignee beginning with the first 
day after the claim was found by CCC 
to be in good order and continuing 
until and including the date that pay-
ment is made by CCC. Late interest 
will be paid on the guaranteed amount, 
as determined by paragraphs (b)(1) and 
(2) of this section, and will be cal-
culated based on the latest average in-
vestment rate of the most recent 
Treasury 91-day bill auction as an-
nounced by the Department of Treas-
ury as of the due date. 

(d) Accelerated payments. CCC will pay 
claims only for losses on amounts not 
paid as scheduled. CCC will not pay 
claims for amounts due under an accel-
erated payment clause in the export 
sales contract, the foreign bank’s let-
ter of credit, or any obligation owed by 
the foreign bank to the assignee U.S. 
financial institution which is related 
to the foreign bank’s letter of credit 
issued in favor of the exporter, unless 
it is determined to be in the best inter-
est of CCC by the Controller, CCC. Not-
withstanding the foregoing, CCC at its 
option may declare the entire amount 
of the unpaid balance, plus accrued in-
terest, in default and make payment to 
the exporter or the exporter’s assignee 
in addition to such other claimed 
amount as may be due from CCC. 

(e) Action against the assignee. Not-
withstanding any other provision in 
this subpart to the contrary, with re-
gard to the value of goods or services 
covered by a facility payment guar-
antee, CCC will not hold the assignee 
responsible or take any action or raise 
any defense against the assignee for 
any action, omission or statement by 
the exporter of which the assignee has 
no knowledge, provided that: 

(1) The exporter complies with the re-
porting requirements under § 1493.270 
and § 1493.280 excluding post-export ad-
justments (i.e., corrections of evidence 
of export reports); and 

(2) The exporter or the exporter’s as-
signee furnishes the statements and 
documents specified in § 1493.300. 

§ 1493.320 Recovery of losses. 

(a) Notification. Upon payment of loss 
to the exporter or the exporter’s as-
signee, CCC will notify the foreign 
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bank of CCC’s rights under the sub-
rogation agreement to recover all mon-
ies in default. 

(b) Receipt of monies. (1) In the event 
that monies for a defaulted payment 
are recovered by the exporter or the ex-
porter’s assignee from the importer, 
the foreign bank or any other source 
whatsoever, such monies shall be im-
mediately paid to the Treasurer, CCC. 
If such monies are not received by CCC 
within 15 days from the date of recov-
ery by the exporter or the exporter’s 
assignee, the exporter or the exporter’s 
assignee will owe to CCC interest from 
the date of recovery to the date of re-
ceipt by CCC. This interest will be cal-
culated based on the latest average in-
vestment rate of the most recent 
Treasury 91-day auction, as announced 
by the Department of Treasury, in ef-
fect on the date of recovery and will 
accrue from such date to the date of 
payment by the exporter or the export-
er’s assignee to CCC. Such interest will 
be charged only on CCC’s share of the 
recovery. 

(2) If CCC recovers monies that 
should be applied to a facility payment 
guarantee for which a claim has been 
paid by CCC, CCC will pay the holder of 
the facility payment guarantee its pro 
rata share immediately, provided that 
the required information necessary for 
determining pro rata distribution has 
been furnished. If payment is not made 
by CCC within 15 days from the date of 
recovery or 15 days from receiving the 
required information for determining 
pro rata distribution, whichever is 
later, CCC will pay interest calculated 
on the latest average investment rate 
of the most recent Treasury 91-day bill 
auction, as announced by the Depart-
ment of Treasury, in effect on the date 
of recovery and will accrue from such 
date to the date of payment by CCC. 
The interest will apply only to the por-
tion of the recovery payable to the 
holder of the facility payment guar-
antee. 

(c) Allocation of recoveries. Recoveries 
made by CCC from the importer or the 
foreign bank, and recoveries received 
by CCC from the exporter, the export-
er’s assignee or any other source what-
soever, will be allocated by CCC to the 
exporter or the exporter’s assignee and 
to CCC on a pro rata basis determined 

by their respective interests in such re-
coveries. The respective interest of 
each party will be determined on a pro 
rata basis, based on the combined 
amount of principal and interest in de-
fault. Once CCC has paid out a par-
ticular claim under a facility payment 
guarantee, CCC prorates any collec-
tions it receives and shares these col-
lections proportionately with the hold-
er of the guarantee until both CCC and 
the holder of the guarantee have been 
reimbursed in full. Appendix to 
§ 1493.320 provides an example of the 
methodology used by CCC in applying 
this paragraph (c). 

(d) Liabilities to CCC. Notwith-
standing any other terms of the facil-
ity payment guarantee, the exporter 
may be liable to CCC for any amounts 
paid by CCC under the facility payment 
guarantee when and if it is determined 
by CCC that the exporter engaged in 
fraud, or has been or is in breach of any 
contractual obligation, certification or 
warranty made by the exporter for the 
purpose of obtaining the facility pay-
ment guarantee or for fulfilling obliga-
tions under the FGP. Further, the ex-
porter’s assignee may be liable to CCC 
for any amounts paid by CCC under the 
facility payment guarantee when and if 
it is determined by CCC that the ex-
porter’s assignee engaged in fraud or 
otherwise violated program require-
ments. 

(e) Good faith. The violation by an ex-
porter of the certifications in § 1493.270 
or the failure of an exporter to comply 
with the provisions of § 1493.290 or 
§ 1493.330(e) will not affect the validity 
of any facility payment guarantee with 
respect to an assignee which had no 
knowledge of such violation or failure 
to comply at the time such exporter 
applied for the facility payment guar-
antee or at the time of assignment of 
the facility payment guarantee. 

(f) Cooperation in recoveries. Upon pay-
ment by CCC of a claim to the exporter 
or the exporter’s assignee, the exporter 
or the exporter’s assignee will cooper-
ate with CCC to effect recoveries from 
the foreign bank or the importer. 

APPENDIX TO § 1493.320—ILLUSTRATION OF PRO 
RATA ALLOCATION OF RECOVERIES 

The following example illustrates CCC’s 
policy, as set forth in § 1493.320, regarding pro 
rata sharing of recoveries made for claims 
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filed under the FGP. For the purpose of this 
example only, even though CCC interest cov-
erage is on a floating rate basis, a constant 
rate of interest is assumed. A typical case 
might be as follows: 

1. The U.S. bank enters into a $300,000 
three-year credit arrangement for the export 
sale of goods and services with the foreign 
bank calling for equal semi-annual payments 
of principal and semi-annual payment of in-
terest at a rate of 10 percent per annum and 
a penalty interest rate of 12 percent per 
annum on overdue amounts until the over-
due amount is paid. 

2. Exported value reported to CCC equals 
$300,000. 

3. The foreign bank fails to make the final 
principal payment of $50,000 and an interest 
payment of $2,493.15, both due on January 31. 

4. On February 10, the U.S. bank files a no-
tice of default and claim in good order with 
CCC. 

5. CCC’s guarantee states that CCC’s max-
imum liability is limited to 95 percent of the 
principal amount due ($47,500) and interest at 
a rate of 8 percent per annum (basis 365 days) 
on 95 percent of the principal ($1,894.80). 

6. CCC pays the claim on February 22. 
7. The latest investment rate of the 91-day 

Treasury Bill auction average which has 
been published by the Department of Treas-
ury in effect on the date of nonpayment by 
CCC (February 11) is 7 percent. 

COMPUTATION OF OBLIGATIONS 

Using the above case, CCC’s payment to 
the holder of the facility payment guarantee 
would be computed as follows: 

1. CCC’s Obligation under the Fa-
cility Payment Guarantee: 

(a) Principal coverage—(95% 
× $50,000) ............................. $47,500.00 

(b) Interest coverage—(8% × 
$47,500 × 182/365) ................... 1,894.80 

Total ............................... 49,394.80 
(c) Late interest due from 

CCC (7% per annum for 11 
days × $49,394.80) ................. 104.20 

(d) Amount paid by CCC on 
February 22 ........................ 49,499.00 

2. Foreign Bank’s Obligation 
under the Letter of Credit or 
the Related Obligation: 

(a) Principal due January 31 50,000.00 
Interest due January 31 

(10% × $ 50,000 × 182/365) 2,493.15 

Amount owed by foreign 
bank as of January 31 ... 52,493.15 

(b) Penalty interest due (12% 
per annum for 22 days × $ 
50,000) ................................. 361.64 

(c) Amount owed by foreign 
bank as of February 22 ....... 52,854.79 

3. Amount of Foreign Bank’s Ob-
ligation Not Covered by CCC’s 
Payment Guarantee: ................ 3,355.79 

COMPUTATION OF PRO RATA SHARING IN 
RECOVERY OF LOSSES 

In establishing each party’s respective in-
terest in any recovery of losses, the total 
amount due under the foreign bank obliga-
tion would be determined as of the date the 
claim is paid by CCC (February 22). Using the 
above example in which the amount owed by 
the foreign bank is $52,854.79, CCC would be 
entitled to 93.65 percent ($49,499.00 divided by 
$52,854.79) and the holder of the facility pay-
ment guarantee would be entitled to 6.35 per-
cent ($3,355.79 divided by $52,854.79) of any re-
coveries of losses after settlement of the 
claim. Since in this example, the losses were 
recovered after the claim had been paid by 
CCC, § 1493.320(b) would apply. 

§ 1493.330 Miscellaneous provisions. 
(a) Assignment. (1) The exporter may 

assign the proceeds which are, or may 
become, payable by CCC under a facil-
ity payment guarantee or the right to 
such proceeds only to a financial insti-
tution in the U.S. The assignment 
must cover all amounts payable under 
the facility payment guarantee not al-
ready paid, may not be made to more 
than one party, and may not, unless 
approved in advance by CCC, be subject 
to further assignment. Any assignment 
may be made to one party as agent or 
trustee for two or more parties partici-
pating in the assignment. 

(2) An original and two copies of the 
written notice of assignment signed by 
the parties thereto must be filed by the 
assignee with the Treasurer, CCC, at 
the address specified in the Contacts P/ 
R. 

(3) Receipt of the notice of assign-
ment will ordinarily be acknowledged 
to the exporter and its assignee in 
writing by an officer of CCC. In cases 
where a financial institution is deter-
mined to be ineligible to receive an as-
signment, in accordance with para-
graph (b) of this section, CCC will pro-
vide notice thereof to such financial in-
stitution and to the exporter issued the 
facility payment guarantee in lieu of 
an acknowledgment of assignment. 

(4) The name and address of the as-
signee must be included on the written 
notice of assignment. 

VerDate Mar<15>2010 13:03 Mar 01, 2012 Jkt 226021 PO 00000 Frm 00960 Fmt 8010 Sfmt 8010 Y:\SGML\226021.XXX 226021em
cd

on
al

d 
on

 D
S

K
29

S
0Y

B
1P

R
O

D
 w

ith
 C

F
R



951 

Commodity Credit Corporation, USDA § 1493.330 

(b) Ineligibility of financial institutions 
to receive an assignment. A financial in-
stitution will be ineligible to receive 
an assignment of proceeds which may 
become payable under a facility pay-
ment guarantee if, at the time of as-
signment, such financial institution: 

(1) Is not in sound financial condi-
tion, as determined by the Treasurer of 
CCC; or 

(2) Is the financial institution issuing 
the letter of credit or a branch, agency 
or subsidiary of such institution; or 

(3) Is owned or controlled by an enti-
ty that owns or controls the financial 
institution issuing the letter of credit; 
or 

(4) Is the U.S. parent of the foreign 
bank issuing the letter of credit. 

(c) Ineligibility of financial institutions 
to receive proceeds. A financial institu-
tion will be ineligible to receive pro-
ceeds payable under a facility payment 
guarantee approved by CCC if such fi-
nancial institution: 

(1) At the time of assignment of a fa-
cility payment guarantee, is not in 
sound financial condition, as deter-
mined by the Treasurer of CCC; 

(2) Is the financial institution issuing 
the letter of credit or a branch, agency, 
or subsidiary of such institution; or 

(3) Is owned or controlled by an enti-
ty that owns or controls the financial 
institution issuing the letter of credit; 
or 

(4) Is the U.S. parent of the foreign 
bank issuing the letter of credit. 

(d) Alternative satisfaction of facility 
payment guarantees. CCC may, with the 
agreement of the exporter (or if the 
right to proceeds payable under the fa-
cility payment guarantee has been as-
signed, with the agreement of the ex-
porter’s assignee), establish proce-
dures, terms or conditions for the sat-
isfaction of CCC’s obligations under a 
facility payment guarantee other than 
those provided for in this subpart if 
CCC determines that those alternative 
procedures, terms or conditions are ap-
propriate in rescheduling the debts 
arising out of any transaction covered 
by the facility payment guarantee and 
would not result in CCC paying more 
than the amount of CCC’s obligation. 

(e) Maintenance of records and access 
to premises. (1) For a period of five years 
after the date of expiration of the cov-

erage of a facility payment guarantee, 
the exporter or the exporter’s assignee, 
as applicable, must maintain and make 
available all records pertaining to sales 
and deliveries of and extension of cred-
it for goods or services exported in con-
nection with a facility payment guar-
antee, including those records gen-
erated and maintained by agents, and 
related companies involved in special 
arrangements with the exporter. The 
Secretary of Agriculture and the 
Comptroller General of the United 
States, through their authorized rep-
resentatives, must be given full and 
complete access to the premises of the 
exporter or the exporter’s assignee, as 
applicable, during regular business 
hours from the effective date of the fa-
cility payment guarantee until the ex-
piration of such five-year period to in-
spect, examine, audit, and make copies 
of the exporter’s, exporter’s assignee’s, 
or a related company’s books, records, 
and accounts concerning transactions 
relating to the facility payment guar-
antee, including, but not limited to, fi-
nancial records and accounts per-
taining to sales, inventory, manufac-
turing, processing, and administrative 
and incidental costs, both normal and 
unforeseen. 

(2) The exporter must maintain the 
proof of entry required by § 1493.290(b), 
and must provide access to such docu-
ment if requested by the Secretary of 
Agriculture or his authorized rep-
resentative for the five-year period 
specified in paragraph (e)(1) of this sec-
tion. 

(f) Responsibility of program partici-
pants. It is the responsibility of all pro-
gram participants to review, and fully 
acquaint themselves with, this subpart, 
program announcement(s), and no-
tice(s) to participants relating to the 
FGP, as applicable. Applicants for fa-
cility payment guarantees under this 
program are hereby on notice that they 
will be bound by any terms contained 
in applicable program announcement(s) 
or notice(s) to participants issued prior 
to the date of approval of a facility 
payment guarantee. 

(g) Submission of documents by prin-
cipal officers. All required submissions, 
including certifications, applications, 
reports, or requests (i.e., requests for 
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amendments), by exporters or export-
ers’ assignees under this subpart must 
be signed by a principal or officer of 
the exporter or exporter’s assignee or 
their authorized designee(s). In cases 
where the designee is acting on behalf 
of the principal or the officer, the sig-
nature must be accompanied by: 

(1) Wording indicating the delegation 
of authority or, in the alternative, by a 
certified copy of the delegation of au-
thority; and 

(2) The name and title of the author-
ized person or officer. Further, the ex-
porter or exporter’s assignee must en-
sure that all information/reports re-
quired under this subpart are sub-
mitted within the required time limits. 
If requested in writing, CCC will ac-
knowledge receipt of a submission by 
the exporter or the exporter’s assignee. 
If acknowledgment of receipt is re-
quested, the exporter or exporter’s as-
signee must submit an extra copy of 
each document and a stamped self-ad-
dressed envelope for return by U.S. 
mail. If courier services are desired for 
the return receipt, the exporter or ex-
porter’s assignee must also submit a 
self-addressed courier service order 
which includes the recipient’s billing 
code for such service. 

(h) Officials not to benefit. No member 
of or delegate to Congress, or resident 
Commissioner, shall be admitted to 
any share or part of the facility pay-
ment guarantee or to any benefit that 
may arise therefrom, but this provision 
shall not be construed to extend to the 
facility payment guarantee if made 
with a corporation for its general ben-
efit. 

(i) Deadlines. (1) Where a deadline is 
fixed in terms of days, it means busi-
ness days and excludes Saturdays, Sun-
days and federal holidays. 

(2) Where a deadline is fixed in terms 
of months, the deadline falls on the 
same day of the month as the day trig-
gering the deadline period, or if there 
is no same day, the last day of the 
month; and 

(3) Where a deadline would otherwise 
fall on a Saturday, Sunday or federal 
holiday, the deadline shall be the next 
business day. 

Subpart D—CCC Supplier Credit 
Guarantee Program Operations 

SOURCE: 61 FR 33831, July 1, 1996, unless 
otherwise noted. 

§ 1493.400 General statement. 
(a) Overview. (1) This subpart con-

tains the regulations governing the op-
erations of the Supplier Credit Guar-
antee Program (SCGP). The restric-
tions and criteria set forth at subpart 
A for the Commodity Credit Corpora-
tion (CCC) Export Credit Guarantee 
Program (GSM–102) and the Inter-
mediate Credit Guarantee Program 
(GSM–103) will apply to this subpart. 
The SCGP was developed to expand 
U.S. agricultural exports by making 
available payment guarantees to en-
courage U.S. exporters to extend fi-
nancing on credit terms of not more 
than 180 days to importers of U.S. agri-
cultural commodities. 

(2) The SCGP operates in cases where 
credit is necessary to increase or main-
tain U.S. exports to a foreign market 
and where private U.S. exporters would 
be unwilling to provide financing with-
out CCC’s guarantee. The program is 
operated in a manner intended not to 
interfere with markets for cash sales. 
The program is targeted toward those 
countries where the guarantees are 
necessary to secure financing of the ex-
ports but which have sufficient finan-
cial strength so that foreign exchange 
will be available for scheduled pay-
ments. In providing this credit guar-
antee facility, CCC seeks to expand 
market opportunities for U.S. agricul-
tural exporters and assist long-term 
market development for U.S. agricul-
tural commodities. 

(3) The credit facility created by this 
program is the SCGP payment guar-
antee (payment guarantee). The pay-
ment guarantee is an agreement by 
CCC to pay the exporter, or the U.S. fi-
nancial institution that may take as-
signment of the exporter’s right to pro-
ceeds, specified amounts of principal 
and, where applicable, interest due 
from, but not paid by, the importer in-
curring the obligation in connection 
with the export sale to which CCC’s 
guarantee coverage pertains. By ap-
proving an exporter’s application for a 
payment guarantee, CCC encourages 
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private sector, rather than govern-
ment, financing and incurs a substan-
tial portion of the risk of default by 
the importer. CCC assumes this risk, in 
order to be able to operate the program 
for the purposes specified in § 1493.2. 

(b) Credit facility mechanism. (1) For 
the purpose of the SCGP, CCC will con-
sider applications for payment guaran-
tees only in connection with export 
sales of U.S. agricultural commodities 
where the payment for the agricultural 
commodities will be made under an un-
conditional and irrevocable importer 
obligation to a U.S. exporter payable in 
U.S. dollars, as defined in § 1493.410(n). 

(2) The exporter may assign the right 
to proceeds under the importer obliga-
tion to a U.S. bank or other financial 
institution so that the exporter may 
realize the proceeds of the sale prior to 
the deferred payment date(s) as set 
forth in the importer obligation. 

(3) The SCGP payment guarantee is 
designed to protect the exporter or the 
exporter’s assignee against those losses 
specified in the payment guarantee re-
sulting from defaults, whether for com-
mercial or noncommercial reasons, by 
the importer under the importer’s obli-
gation. 

(c) Program administration. The SCGP 
will be administered pursuant to sub-
part A and this subpart and any Pro-
gram Announcements and Notices to 
Participants issued by CCC pursuant 
to, and not inconsistent with, this sub-
part. This program is under the general 
administrative responsibility of the 
General Sales Manager (GSM), Foreign 
Agricultural Service (FAS/USDA). The 
review and payment of claims for loss 
will be administered by the Office of 
the Controller, CCC. Information re-
garding specific points of contact for 
the public, including names, addresses, 
and telephone and facsimile numbers of 
particular USDA or CCC offices, will be 
announced by a public press release 
(see § 1493.410(c), ‘‘Contacts P/R’’). 

(d) Country allocations and program 
announcements. From time to time, 
CCC will issue a Program Announce-
ment to announce a SCGP allocation 
for a specific country. The Program 
Announcement for a country allocation 
will designate specific allocations for 
U.S. agricultural commodities or prod-
ucts thereof, will indicate the form of 

promissory note required by CCC, and 
will provide other pertinent informa-
tion. Exporters may negotiate export 
sales to importers in that country for 
one of the commodities specified in the 
Program Announcement and seek pay-
ment guarantee coverage within the 
dollar amounts of specified coverage 
for that commodity. The Program An-
nouncement will contain a requirement 
that the exporter’s sales contract con-
tain a shipping deadline within the ap-
plicable program year. The final date 
for a contractual shipping deadline will 
be stated in the Program Announce-
ment. Program Announcements may 
also contain a specified ‘‘undesig-
nated’’ or ‘‘unallocated’’ dollar amount 
for the purpose that if dollar amounts 
specified for a specific commodity for a 
country become fully used, an addi-
tional allocation from the 
‘‘unallocated’’ or ‘‘undesignated’’ por-
tion of the total country allocation 
may then be designated for a specific 
commodity. Program Announcements 
that include an ‘‘unallocated’’ or ‘‘un-
designated’’ dollar amount will contain 
further information on the 
‘‘unallocated’’ or ‘‘undesignated’’ por-
tion of the country allocation. 

§ 1493.410 Definition of terms. 
Terms set forth in this subpart and in 

CCC Program Announcements, Notices 
to Participants, and any other CCC- 
originated documents pertaining to the 
SCGP will have the following mean-
ings: 

(a) Assignee. A financial institution 
in the United States which, for ade-
quate consideration given, has ob-
tained the legal rights to receive the 
payment of proceeds under the pay-
ment guarantee. 

(b) CCC. The Commodity Credit Cor-
poration, an agency and instrumen-
tality of the United States within the 
Department of Agriculture, authorized 
pursuant to the Commodity Credit Cor-
poration Charter Act of 1948 (15 U.S.C. 
714 et seq.), and subject to the general 
supervision and direction of the Sec-
retary of Agriculture. 

(c) Contacts P/R. A notice issued by 
FAS/USDA by public press release 
which contains specific names, address-
es, and telephone and facsimile num-
bers of contacts within FAS/USDA and 
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CCC for use by persons interested in 
obtaining information concerning the 
operations of the SCGP. The Contacts 
P/R also contains details about where 
to submit information required to 
qualify for program participation, to 
apply for payment guarantees, to re-
quest amendments of payment guaran-
tees, to submit evidence of export re-
ports, and to give notices of default 
and file claims for loss. 

(d) Date of export. One of the fol-
lowing dates, depending upon the 
method of shipment: the on-board date 
of an ocean bill of lading or the on- 
board ocean carrier date of an inter-
modal bill of lading; the on-board date 
of an airway bill; or, if exported by rail 
or truck, the date of entry shown on an 
entry certificate or similar document 
issued and signed by an official of the 
Government of the importing country. 

(e) Date of sale. The earliest date on 
which a contractual obligation exists 
between the exporter, or an inter-
vening purchaser, if applicable, and the 
importer under which a firm dollar- 
and-cent price for the sale of agricul-
tural commodities to the importer has 
been established or a mechanism to es-
tablish such price has been agreed 
upon. 

(f) Discounts and allowances. Any con-
sideration provided directly or indi-
rectly, by or on behalf of the exporter, 
or an intervening purchaser, to the im-
porter in connection with a sale of an 
agricultural commodity, above and be-
yond the commodity’s value, stated on 
the appropriate FOB, FAS, CFR or CIF 
basis. Discounts and allowances in-
clude, but are not limited to, the provi-
sion of additional goods, services or 
benefits; the promise to provide addi-
tional goods, services or benefits in the 
future; financial rebates; the assump-
tion of any financial or contractual ob-
ligations; the whole or partial release 
of the importer from any financial or 
contractual obligations; or settlements 
made in favor of the importer for qual-
ity or weight. 

(g) Eligible interest. The maximum 
amount of interest, based on the inter-
est rate indicated in CCC’s payment 
guarantee or any amendments to such 
payment guarantee, which CCC agrees 
to pay the exporter or the exporter’s 
assignee in the event that CCC pays a 

claim for loss. The maximum interest 
rate stated in the payment guarantee, 
when determined or adjusted by CCC, 
will not exceed the average investment 
rate of the most recent Treasury 52- 
week bill auction in effect at that 
time. 

(h) Exported value. (1) Where CCC an-
nounces coverage on a FAS or FOB 
basis and: 

(i) Where the commodity is sold on a 
FAS or FOB basis, the value, FAS or 
FOB basis, U.S. point of export, of the 
export sale, reduced by the value of 
any discounts or allowances granted to 
the importer in connection with such 
sale; or 

(ii) Where the commodity was sold on 
a CFR or CIF basis, point of entry, the 
value of the export sale, FAS or FOB, 
point of export, is measured by the 
CFR or CIF value of the agricultural 
commodity less the cost of ocean 
freight, as determined at the time of 
application and, in the case of CIF 
sales, less the cost of marine and war 
risk insurance, as determined at the 
time of application, reduced by the 
value of any discounts or allowances 
granted to the importer in connection 
with the sale of the commodity; or 

(2) Where CCC announces coverage on 
a CFR or CIF basis, and where the com-
modity is sold on a CFR or CIF basis, 
point of entry, the total value of the 
export sale, CFR or CIF basis, point of 
entry, reduced by the value of any dis-
counts or allowances granted to the 
importer in connection with the sale of 
the commodity. 

(3) When a CFR or CIF commodity 
export sale involves the performance of 
non-freight services to be performed 
outside the United States (e.g., services 
such as bagging bulk cargo) which are 
not normally included in ocean freight 
contracts, the value of such services 
and any related materials not exported 
from the U.S. with the commodity 
must also be deducted from the CFR or 
CIF sales price in determining the ex-
ported value. 

(i) Exporter. A seller of U.S. agricul-
tural commodities or products thereof 
that has qualified in accordance with 
the provisions of § 1493.420. 

(j) FAS/USDA. The Foreign Agricul-
tural Service, U.S. Department of Agri-
culture. 
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(k) GSM. The General Sales Manager, 
FAS/USDA, acting in his capacity as 
Vice President, CCC, or his designee. 

(l) Guaranteed value. The maximum 
amount, exclusive of interest, that CCC 
agrees to pay the exporter or assignee 
under CCC’s payment guarantee, as in-
dicated on the face of the payment 
guarantee. 

(m) Importer. A foreign buyer that en-
ters into a contract with an exporter, 
or with an intervening purchaser, for 
an export sale of agricultural commod-
ities to be shipped from the U.S. to the 
foreign buyer. 

(n) Importer obligation. A promissory 
note or notes that conform(s) with the 
requirements for such note(s) specified 
in the applicable country or regional 
Program Announcement(s). 

(o) Incoterms. The following cus-
tomary terms, as defined by the Inter-
national Chamber of Commerce, 
Incoterms© current revision): 

(1) Free Alongside Ship (FAS); 
(2) Free on Board (FOB); 
(3) Cost and Freight (CFR, or alter-

natively, C&F, C and F, or CNF); and 
(4) Cost Insurance and Freight (CIF). 
(p) Intervening purchaser. A party 

that agrees to purchase U.S. agricul-
tural commodities from an exporter 
and sell the same agricultural com-
modities to an importer. 

(q) Late interest. Interest, in addition 
to the interest due under the payment 
guarantee, which CCC agrees to pay in 
connection with a claim for loss, accru-
ing during the period beginning on the 
first day after receipt of a claim which 
CCC has determined to be in good order 
and ending on the day on which pay-
ment is made on such claim for loss. 

(r) Notice to participants. A notice 
issued by CCC by public press release 
which serves one or more of the fol-
lowing functions: to remind partici-
pants of the requirements of the pro-
gram; to clarify the program require-
ments contained in these regulations 
in a manner which is not inconsistent 
with the regulations; to instruct ex-
porters to provide additional informa-
tion in applications for payment guar-
antees under specific country and/or 
commodity allocations; and to supple-
ment the provisions of a payment guar-
antee, in a manner not inconsistent 
with these regulations, before the ex-

porter’s application for such payment 
guarantee is approved. 

(s) Payment guarantee. An agreement 
under which CCC, in consideration of a 
fee paid, and in reliance upon the state-
ments and declarations of the exporter, 
subject to the terms set forth in the 
written guarantee (including the re-
quired form of promissory note), this 
subpart, and any applicable Program 
Announcements or Notices to Partici-
pants, agrees to pay the exporter or the 
exporter’s assignee in the event of a de-
fault by an importer under the im-
porter obligation. 

(t) Port value. (1) Where CCC an-
nounces coverage on a FAS or FOB 
basis and: 

(i) Where the commodity is sold on a 
FAS or FOB basis, U.S. point of export, 
the value, FAS or FOB basis, U.S. 
point of export, of the export sale, in-
cluding the upward tolerance, if any, as 
provided by the export sales contract, 
reduced by the value of any discounts 
or allowances granted to the importer 
in connection with such sale; or 

(ii) Where the commodity was sold on 
a CFR or CIF basis, point of entry, the 
value of the export sale, FAS or FOB, 
point of export, including the upward 
tolerance, if any, as provided by the ex-
port sales contract, is measured by the 
CFR or CIF value of the agricultural 
commodity less the value of ocean 
freight and, in the case of CIF sales, 
less the value of marine and war risk 
insurance, reduced by the value of any 
discounts or allowances granted to the 
importer in connection with the sale of 
the commodity; or 

(2) Where CCC announces coverage on 
a CFR or CIF basis and where the com-
modity was sold on CFR or CIF basis, 
point of entry, the total value of the 
export sale, CFR or CIF basis, point of 
entry, including the upward tolerance, 
if any, as provided by the export sales 
contract, reduced by the value of any 
discounts or allowances granted to the 
importer in connection with the sale of 
the commodity. 

(3) When a CFR or CIF commodity 
export sale involves the performance of 
non-freight services to be performed 
outside the United States (e.g., services 
such as bagging bulk cargo), which are 
not normally included in ocean freight 
contracts, the value of such services 
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and any related materials not exported 
from the U.S. with the commodity 
must also be deducted from the CFR or 
CIF sales price in determining the port 
value. 

(u) Program announcement. An an-
nouncement issued by CCC which pro-
vides information on specific country 
and commodity allocations and may 
identify eligible agricultural commod-
ities and countries, length of credit pe-
riods which may be covered, specify 
dollar limitations for CCC exposure in 
particular countries, the form of prom-
issory note required for a particular 
country or region, and include other 
information and requirements. 

(v) SCGP. The Supplier Credit Guar-
antee Program described by this sub-
part. 

(w) United States or U.S. All of the 50 
states, the District of Columbia, and 
the territories and possessions of the 
United States. 

(x) U.S. agricultural commodity. (1) An 
agricultural commodity or product en-
tirely produced in the United States; or 

(2) A product of an agricultural com-
modity— 

(i) 90 percent or more of the agricul-
tural components of which by weight, 
excluding packaging and added water, 
is entirely produced in the United 
States; and 

(ii) That the Secretary determines to 
be a high value agricultural product. 
For purposes of this definition, fish en-
tirely produced in the United States in-
clude fish harvested by a documented 
fishing vessel as defined in title 46, 
United States Code, in waters that are 
not waters (including the territorial 
sea) of a foreign country. 

(y) USDA. United States Department 
of Agriculture. 

[61 FR 33831, July 1, 1996, as amended at 62 
FR 24561, May 6 1997] 

§ 1493.420 Information required for 
program participation. 

Before CCC will accept an application 
for a payment guarantee under the 
SCGP, the applicant must qualify for 
participation in this program. Based 
upon the information submitted by the 
applicant and other publicly available 
sources, CCC will determine whether 
the applicant is eligible for participa-
tion in the program. 

(a) Submission of documentation. In 
order to qualify for participation in the 
SCGP, an applicant must submit to 
CCC, at the address specified in the 
Contacts P/R, the following informa-
tion: 

(1) The address of the applicant’s 
headquarters office and the name and 
address of an agent in the U.S. for the 
service of process; 

(2) The legal form of doing business 
of the applicant, e.g., sole proprietor-
ship, partnership, corporation, etc.; 

(3) The place of incorporation of the 
applicant, if the applicant is a corpora-
tion; 

(4) The name and U.S. address of the 
office(s) of the applicant, and state-
ment indicating whether the applicant 
is a U.S. domestic corporation, a for-
eign corporation or another foreign en-
tity. If the applicant has multiple of-
fices, the address included in the infor-
mation should be that which is perti-
nent to the particular export sale con-
templated by the applicant under this 
subpart; 

(5) A certified statement describing 
the applicant’s participation, if any, 
during the past three years in U.S. 
Government programs, contracts or 
agreements; and 

(6) A certification that: ‘‘I certify, to 
the best of my knowledge and belief, 
that neither [name of applicant] nor 
any of its principals has been debarred, 
suspended, or proposed for debarment 
from contracting with or participating 
in programs administered by any U.S. 
Government agency. [’’Principals,’’ for 
the purpose of this certification, means 
officers; directors; owners of five per-
cent or more of stock; partners; and 
persons having primary management 
or supervisory responsibility within a 
business entity (e.g., general manager, 
plant manager, head of a subsidiary di-
vision, or business segment, and simi-
lar positions).] I further agree that, 
should any such debarment, suspen-
sion, or notice of proposed debarment 
occur in the future, [name of applicant] 
will immediately notify CCC.’’ 

(b) Previous qualification. Any ex-
porter that is qualified under subpart 
B, § 1493.30 is qualified under this sec-
tion to submit applications for a SCGP 
payment guarantee, and the informa-
tion provided by the exporter pursuant 
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to § 1493.30 will be deemed to also have 
been provided under this section. Each 
application must include the statement 
required by § 1493.430(a)(17) incor-
porating the certifications of § 1493.440, 
including the certification in 
§ 1493.440(e) that the information pre-
viously provided pursuant to § 1493.420 
has not changed. If the exporter is un-
able to provide such certification, such 
exporter must update the information 
required by paragraph (a) of this sec-
tion which has changed and certify 
that the remainder of the information 
previously provided has not changed. 

(c) Additional submissions. CCC will 
promptly notify applicants that have 
submitted information required by this 
section whether they have qualified to 
participate in the program. Any appli-
cant failing to qualify will be given an 
opportunity to provide additional in-
formation for consideration by CCC. 

(d) Ineligibility for program participa-
tion. An applicant may be ineligible to 
participate in the SCGP if: 

(1) Such applicant is currently 
debarred, suspended, or proposed for 
debarment from contracting with or 
participating in any program adminis-
tered by a U.S. Government agency; or 

(2) Such applicant is controlled or 
can be controlled, in whole or in part, 
by any individuals or entities currently 
debarred, suspended or proposed for de-
barment from contracting with or par-
ticipating in programs administered by 
any U.S. Government agency. 

§ 1493.430 Application for a payment 
guarantee. 

(a) A firm export sale must exist be-
fore an exporter may submit an appli-
cation for a payment guarantee. An ap-
plication for a payment guarantee may 
be submitted in writing or may be 
made by telephone, but, if made by 
telephone, it must be confirmed in 
writing to the office specified in the 
Contacts P/R. An application must 
identify the name and address of the 
exporter and include the following in-
formation: 

(1) Name of the destination country; 
(2) Name and address of the importer; 
(3) Name and address of the inter-

vening purchaser, if any, and a state-
ment that the commodity will be 

shipped directly to the importer in the 
destination country; 

(4) Date of sale; 
(5) Exporter’s sale number; 
(6) Delivery period as agreed between 

the exporter and the importer; 
(7) A full description of the com-

modity (including packaging, if any); 
(8) Mean quantity, contract loading 

tolerance and, if the exporter chooses, 
a request for CCC to reserve coverage 
up to the maximum quantity permitted 
by the contract loading tolerance; 

(9) Unit sales price of the commodity, 
or a mechanism to establish the price, 
as agreed between the exporter and the 
importer. If the commodity was sold on 
the basis of CFR or CIF, the actual (if 
known at the time of application) or 
estimated value of freight and, in the 
case of sales made on a CIF basis, the 
actual (if known at the time of applica-
tion) or estimated value of marine and 
war risk insurance, must be specified; 

(10) Description and value of dis-
counts and allowances, if any; 

(11) Port value (includes upward load-
ing tolerance, if any); 

(12) Guaranteed value; 
(13) Guarantee fee; 
(14) The term length for the credit 

being extended and the intervals be-
tween principal payments for each 
shipment to be made under the export 
sale; 

(15) A statement indicating whether 
any portion of the export sale for 
which the exporter is applying for a 
payment guarantee is also being used 
as the basis for an application for par-
ticipation in any of the following CCC 
or USDA export programs: Export En-
hancement Program, Dairy Export In-
centive Program, Sunflowerseed Oil 
Assistance Program, or Cottonseed Oil 
Assistance Program. The number of 
the Agreement assigned by USDA 
under one of these programs should be 
included, as applicable; 

(16) Other information as requested 
by CCC or specified in Program An-
nouncements and Notices to Partici-
pants, as applicable; and 

(17) The exporter’s statement, ‘‘ALL 
SECTION 1493.440 CERTIFICATIONS 
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ARE BEING MADE IN THIS APPLICA-
TION’’ which, when included in the ap-
plication by the exporter, will con-
stitute a certification that it is in com-
pliance with all the requirements set 
forth in § 1493.440. 

(b) An application for a payment 
guarantee may be approved as sub-
mitted, approved with modifications 
agreed to by the exporter, or rejected 
by the GSM. In the event that the ap-
plication is approved, the GSM will 
cause a payment guarantee to be issued 
in favor of the exporter. Such payment 
guarantee will become effective at the 
time specified in § 1493.450(b). If, based 
upon a price review, the unit sales 
price of the commodity does not fall 
within the prevailing commercial mar-
ket level ranges, as determined by CCC, 
the application will not be approved. 

(c) Ineligible exporter. An exporter 
will be ineligible to obtain a payment 
guarantee if such exporter: 

(1) Directly or indirectly owns or 
controls the importer; 

(2) Is directly or indirectly owned or 
controlled by the importer; or 

(3) Is directly or indirectly owned or 
controlled by a person(s) or entity(ies) 
which also owns or controls the im-
porter. 

§ 1493.440 Certification requirements 
for payment guarantee. 

By providing the statement in 
§ 1493.430(a)(17), the exporter is certi-
fying that the information provided in 
the application is true and correct and, 
further, that all requirements set forth 
in this section have been or will be 
met. The exporter will be required to 
provide further explanation or docu-
mentation with regard to applications 
that do not include this statement. The 
exporter, in submitting an application 
for a payment guarantee and providing 
the statement set forth in 
§ 1493.430(a)(17), certifies that: 

(a) The agricultural commodity or 
product to be exported under the pay-
ment guarantee is a U.S. agricultural 
commodity as defined by § 1493.410(x). 

(b) There have not been and will not 
be any corrupt payments or extra sales 
services or other items extraneous to 
the transaction provided, financed, or 
guaranteed in connection with the 
transaction, and that the transaction 

complies with applicable United States 
law; 

(c) If the agricultural commodity is 
vegetable oil or a vegetable oil prod-
uct, that none of the agricultural com-
modity or product has been or will be 
used as a basis for a claim of a refund, 
as drawback, pursuant to section 313 of 
the Tariff Act of 1930, 19 U.S.C. 1313, of 
any duty, tax or fee imposed under 
Federal law on an imported commodity 
or product; 

(d) No person or selling agency has 
been employed or retained to solicit or 
secure the payment guarantee, and 
that there is no agreement or under-
standing for a commission, percentage, 
brokerage, or contingent fee, except in 
the case of bona fide employees or bona 
fide established commercial or selling 
agencies maintained by the exporter 
for the purpose of securing business; 
and 

(e) The information provided pursu-
ant to § 1493.420 has not changed, the 
exporter still meets all of the qualifica-
tion requirements of § 1493.420, and the 
exporter will immediately notify CCC 
if there is a change of circumstances 
which would cause it to fail to meet 
such requirements. If the exporter 
breaches or violates these certifi-
cations with respect to a SCGP pay-
ment guarantee, CCC will have the 
right, notwithstanding any other 
rights provided under this subpart, to 
annul guarantee coverage for any com-
modities not yet exported and/or to 
proceed against the exporter. 

[61 FR 33831, July 1, 1996, as amended at 62 
FR 24561, May 6, 1997] 

§ 1493.450 Payment guarantee. 
(a) CCC’s obligation. The payment 

guarantee will provide that CCC agrees 
to pay the exporter or the exporter’s 
assignee an amount not to exceed the 
guaranteed value, plus eligible inter-
est, in the event that the importer fails 
to pay under the importer obligation. 
unless CCC determines with respect to 
the particular transaction and claim 
that the guaranteed portion of the port 
value exceeded the prevailing U.S. 
market value for the same, or same 
type of agricultural commodity or 
product. In making this determination, 
CCC will adjust the prevailing U.S. 
market value for estimated freight and/ 
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or insurance costs if the export sale 
was made on a CFR or CIF basis. Pay-
ment by CCC will be in U.S. dollars. 

(b) Period of guarantee coverage. The 
payment guarantee will apply to a 
credit period not exceeding 180 days be-
ginning either on the date(s) of ex-
port(s) or from the date when interest 
begins to accrue whichever is earlier, 
and will continue during the credit 
term specified in the payment guar-
antee or amendments thereto. How-
ever, the payment guarantee becomes 
effective on the date(s) of export(s) of 
the agricultural commodities or prod-
ucts thereof specified in the exporter’s 
application for a payment guarantee. 

(c) Terms of the CCC payment guar-
antee. The terms of CCC’s coverage will 
be set forth in the payment guarantee, 
as approved by CCC, and will include 
the provisions of this subpart, which 
may be supplemented by any Program 
Announcements and/or Notices to Par-
ticipants in effect at the time the pay-
ment guarantee is approved by CCC. 

(d) Final date to export. The final date 
to export shown on the payment guar-
antee will be one month, as determined 
by CCC, after the contractual deadline 
for shipping. 

(e) Reserve coverage for loading toler-
ances. The exporter may apply for a 
payment guarantee and, if coverage is 
available, pay the guarantee fee, based 
at least on, the amount of the lower 
loading tolerance of the export sales 
contract; however, the exporter may 
also request that CCC reserve addi-
tional guarantee coverage to accommo-
date up to the amount of the upward 
loading tolerance specified in the ex-
port sales contract. If such additional 
guarantee coverage is available at the 
time of application and CCC deter-
mines to make such reservation, it will 
so indicate to the exporter. In the 
event that the exporter ships a quan-
tity greater than the amount on which 
the guarantee fee was paid (i.e., lower 
loading tolerance), it may obtain the 
additional coverage from CCC, up to 
the amount of the upward loading tol-
erance, by filing for an amendment to 
the payment guarantee, and by paying 
the additional amount of fee applica-
ble. If such amendment to the payment 
guarantee is not filed with CCC by the 
exporter within 30 days after the date 

of the last export against the sales con-
tract, CCC may determine not to re-
serve the coverage originally set aside 
for the exporter. 

(f) Ineligible exports. Commodities 
with a date of export prior to the date 
of receipt by CCC of the exporter’s tele-
phonic or written application for a pay-
ment guarantee, or with a date of ex-
port made after the final date for ex-
port shown on the payment guarantee 
or any amendments thereof, are ineli-
gible for guarantee coverage under this 
subpart, except where it is determined 
by the GSM to be in the best interests 
of CCC to provide guarantee coverage 
on such commodities. 

(g) Foreign agricultural component. 
CCC may approve payment guarantees 
under this subpart only in connection 
with sales of United States agricul-
tural commodities as defined in 
§ 1493.410(x). CCC may not provide guar-
antee coverage under this subpart on 
credit extended for the value of any 
foreign agricultural component. 

(h) Additional requirements. The pay-
ment guarantee may contain such ad-
ditional terms, conditions, and limita-
tions as deemed necessary or desirable 
by the GSM. Such additional terms, 
conditions or qualifications, as stated 
in the payment guarantee are binding 
on the exporter or the exporter’s as-
signee. 

(i) Amendments. A request for an 
amendment of a payment guarantee 
may be submitted only by the exporter 
(with the concurrence of the assignee, 
if any). CCC will consider such a re-
quest only if the amendment sought is 
consistent with this subpart and any 
applicable Program Announcements 
and Notices to Participants. Amend-
ments may include, but will not be lim-
ited to, a change in the credit period 
and an extension of time to export. 
Any amendment to the payment guar-
antee, particularly those that result in 
an increase in CCC’s liability under the 
payment guarantee, may result in an 
increase in the guarantee fee. (Tech-
nical corrections or corrections of a 
clerical error which may be submitted 
by the exporter or the exporter’s as-
signee are not viewed as amendments.) 
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§ 1493.460 Guarantee rates and fees. 
(a) Guarantee fee rates. The current 

payment guarantee fee rate(s) will be 
available by Program Announcement. 

(b) Calculation of fee. The guarantee 
fee will be computed by multiplying 
the guaranteed value by the guarantee 
fee rate. 

(c) Payment of fee. The exporter shall 
remit, with his written application, the 
full amount of the guarantee fee. Ap-
plications will not be approved until 
the guarantee fee has been received by 
CCC. The exporter’s check for the guar-
antee fee shall be made payable to CCC 
and mailed or delivered by courier to 
the office specified in the Contacts P/R. 

(d) Refunds of fee. Guarantee fees paid 
in connection with approved applica-
tions will ordinarily not be refundable. 
CCC’s approval of the application will 
be final and refund of the guarantee fee 
will not be made after approval unless 
the GSM determines that such refund 
will be in the best interest of CCC. If 
the application for a payment guar-
antee is not approved or is approved 
only for a part of the guarantee cov-
erage requested, a full or pro rata re-
fund of the fee remittance will be 
made. 

§ 1493.470 Evidence of export. 
(a) Report of export. The exporter is 

required to provide CCC an evidence of 
export report for each shipment made 
under the payment guarantee. This re-
port must include the following: 

(1) Payment guarantee number; 
(2) Date of export; 
(3) Exporter’s sale number; 
(4) Exported value; 
(5) Quantity; 
(6) A full description of the com-

modity exported; 
(7) Unit sales price received for the 

commodity exported and the basis 
(e.g., FOB, CFR, CIF). Where the unit 
sales price at export differs from the 
unit sales price indicated in the export-
er’s application for a payment guar-
antee, the exporter is also required to 
submit a statement explaining the rea-
son for the difference; 

(8) Description and value of discounts 
and allowances, if any; 

(9) Number of the Agreement as-
signed by USDA under any other pro-
gram if any portion of the export sale 

was also approved for participation in 
any of the following CCC or USDA ex-
port program: Export Enhancement 
Program, Dairy Export Incentive Pro-
gram, Sunflowerseed Oil Assistance 
Program, or Cottonseed Oil Assistance 
Program; and 

(10) The exporter’s statement, ‘‘ALL 
SECTION 1493.480 CERTIFICATIONS 
ARE BEING MADE IN THIS EVI-
DENCE OF EXPORT’’ which, when in-
cluded in the evidence of export by the 
exporter, will constitute a certification 
that it is in compliance with all the re-
quirements set forth in § 1493.480. 

(b) Time limit for submission of evidence 
of export. The exporter must provide a 
written report to the office specified in 
the Contacts P/R within 60 calendar 
days if the export was by rail or truck; 
or 30 calendar days if the export was by 
any other carrier. The time period for 
filing a report of export will commence 
upon each date of export of the com-
modity covered under a payment guar-
antee. If the evidence of export report 
is not received by CCC within the time 
period for filing, the payment guar-
antee will become null and void only if 
and only to the extent that failure to 
make timely filing resulted, or would 
be likely to result, in: 

(1) Significant financial harm to 
CCC; 

(2) The undermining of an essential 
regulatory purpose of the program; 

(3) Obstruction of the fair adminis-
tration of the program; or 

(4) A threat to the integrity of the 
program. The time limit for submis-
sion of an evidence of export report 
may be extended if such extension is 
determined by the GSM to be in the 
best interests of CCC. 

(c) Export sales reporting. Exporters 
may have a mandatory reporting re-
sponsibility under section 602 of the 
Agricultural Trade Act of 1978, as 
amended (7 U.S.C. 5712) for exports of 
wheat and wheat flour, feed grains, oil-
seeds, cotton, and other agricultural 
commodities and products thereof. 

§ 1493.480 Certification requirements 
for the evidence of export. 

By providing the statement con-
tained in § 1493.470(a)(10), the exporter 
is certifying that the information pro-
vided in the evidence of export report 
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is true and correct and, further, that 
all requirements set forth in this sec-
tion have been or will be met. The ex-
porter will be required to provide fur-
ther explanation or documentation 
with regard to reports that do not in-
clude this statement. If the exporter 
breaches or violates these certifi-
cations with respect to a SCGP pay-
ment guarantee, CCC will have the 
right, notwithstanding any other 
rights provided under this subpart, to 
annul guarantee coverage for any com-
modities not yet exported and/or to 
proceed against the exporter. The ex-
porter, in submitting the evidence of 
export and providing the statement set 
forth in § 1493.470(a)(10), certifies that: 

(a) The agricultural commodity or 
product exported under the payment 
guarantee is a U.S. agricultural com-
modity as defined by § 1493.410(x). 

(b) Agricultural commodities of the 
grade, quality and quantity called for 
in the exporter’s sales contract with 
the importer have been exported to the 
country specified in the payment guar-
antee; 

(c) There is an importer obligation as 
defined in § 1493.410(n) to cover the ex-
ported value of the commodity ex-
ported; 

(d) There have not been and will not 
be any corrupt payments or extra sales 
services or other items extraneous to 
the transaction provided, financed, or 
guaranteed in connection with the 
transaction, and that the transaction 
complies with applicable United States 
law; and 

(e) The information provided pursu-
ant to § 1493.420 has not changed, the 
exporter still meets all of the qualifica-
tion requirements of § 1493.420 and the 
exporter will immediately notify CCC 
if there is a change of circumstances 
which would cause it to fail to meet 
such requirements. 

[61 FR 33831, July 1, 1996, as amended at 62 
FR 24561, May 6, 1997] 

§ 1493.490 Proof of entry. 

(a) Diversion. The diversion of com-
modities covered by a SCGP payment 
guarantee to a country other than that 
shown on the payment guarantee is 
prohibited, unless expressly authorized 
by the GSM. 

(b) Records of proof of entry. Exporters 
must obtain and maintain records of an 
official or customary commercial na-
ture and grant authorized USDA offi-
cials access to such documents or 
records as may be necessary to dem-
onstrate the arrival of the agricultural 
commodities exported in connection 
with the SCGP in the country that was 
the intended country of destination of 
such commodities. Records dem-
onstrating proof of entry must be in 
English or be accompanied by a cer-
tified or other translation acceptable 
to CCC. Records acceptable to meet 
this requirement include an original 
certification of entry signed by a duly 
authorized customs or port official of 
the importing country, by the im-
porter, by an agent or representative of 
the vessel or shipline which delivered 
the agricultural commodity to the im-
porting country, or by a private sur-
veyor in the importing country, or 
other documentation deemed accept-
able by the GSM showing: 

(1) That the agricultural commodity 
entered the importing country; 

(2) The identification of the export 
carrier; 

(3) The quantity of the agricultural 
commodity; 

(4) The kind, type, grade and/or class 
of the agricultural commodity; and 

(5) The date(s) and place(s) of unload-
ing of the agricultural commodity in 
the importing country. (Records of 
proof of entry need not be submitted 
with a claim for loss, except as may be 
provided in § 1493.500(b)(4)(ii).) 

§ 1493.500 Notice of default and claims 
for loss. 

(a) Notice of default. If the importer 
fails to make payment pursuant to the 
terms of the importer obligation, the 
exporter or the exporter’s assignee 
must submit a notice of default to CCC 
as soon as possible, but not later than 
10 calendar days after the date that 
payment was due from the importer 
(the due date). A notice of default must 
be submitted in writing to the Treas-
urer, CCC, at the address specified in 
the Contacts P/R. If the exporter or the 
exporter’s assignee fails to promptly 
notify CCC of defaults in accordance 
with this paragraph, CCC may make 
the payment guarantee null and void 
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with respect to any payment(s) appli-
cable to such default. This time limit 
may be extended only under extraor-
dinary circumstances and if such ex-
tension is determined by the Con-
troller, CCC, to be in the best interests 
of CCC. The notice of default must in-
clude: 

(1) Payment guarantee number; 
(2) Name of the country; 
(3) Name of the defaulting importer; 
(4) Due date; 
(5) Total amount of the defaulted 

payment due, indicating separately the 
amounts for principal and interest; 

(6) Date of importer’s refusal to pay, 
if applicable; and 

(7) Reason for importer’s refusal to 
pay, if known. 

(b) Filing a claim for loss. A claim for 
a loss by the exporter or the exporter’s 
assignee will not be paid if it is made 
later than six months from the due 
date of the defaulted payment. A claim 
for loss must be submitted in writing 
to the Treasurer, CCC, at the address 
specified in the Contacts P/R. The 
claim for loss must include the fol-
lowing information and documents: 

(1) Payment guarantee number; 
(2) A certification that the scheduled 

payment has not been received; 
(3) A certification of the amount of 

accrued interest in default, the date in-
terest began to accrue, and the interest 
rate on the importer obligation appli-
cable to the claim; 

(4) A copy of each of the following 
documents, with a cover document con-
taining a signed certification by the 
exporter or the exporter’s assignee that 
each page of each document is a true 
and correct copy: 

(i) The importer obligation; 
(ii) Depending upon the method of 

shipment, the negotiable ocean carrier 
or intermodal bill(s) of lading signed 
by the shipping company with the on-
board ocean carrier date for each ship-
ment, the airway bill, or, if shipped by 
rail or truck, the entry certificate or 
similar document signed by an official 
of the importing country; 

(iii)(A) The exporter’s invoice show-
ing, as applicable, the FAS, FOB, CFR 
or CIF values; or 

(B) If there was an intervening pur-
chaser, both the exporter’s invoice to 
the intervening purchaser and the in-

tervening purchaser’s invoice to the 
importer; 

(iv) An instrument, in form and sub-
stance satisfactory to CCC, sub-
rogating to CCC the respective rights 
of the exporter and the exporter’s as-
signee, if applicable, to the amount of 
payment in default under the applica-
ble export sale. The instrument must 
reference the applicable importer obli-
gation; and 

(v) A copy of the report(s) of export 
previously submitted by the exporter 
to CCC pursuant to § 1493.470(a). 

(c) Subsequent claims for defaults on in-
stallments. If the initial claim is found 
in good order, the exporter or an ex-
porter’s assignee need only provide all 
of the required claims documents with 
the initial claim relating to a covered 
transaction. For subsequent claims re-
lating to failure of the importer to 
make scheduled installments on the 
same export shipment, the exporter or 
the exporter’s assignee need only sub-
mit to CCC a notice of such failure con-
taining the information stated in para-
graph (b) (1), (2), and (3) of this section; 
an instrument of subrogation as per 
paragraph (b)(4)(iv) of this section, and 
including the date the original claim 
was filed with CCC. 

§ 1493.510 Payment for loss. 
(a) Determination of CCC’s liability. 

Upon receipt in good order of the infor-
mation and documents required under 
§ 1493.500, CCC will determine whether 
or not a loss has occurred for which 
CCC is liable under the applicable pay-
ment guarantee, this subpart and any 
applicable supplemental Program An-
nouncements and Notices to Partici-
pants. If CCC determines that it is lia-
ble to the exporter and/or the export-
er’s assignee, CCC will pay the exporter 
or the exporter’s assignee in accord-
ance with paragraphs (b) and (c) of this 
section. 

(b) Amount of CCC’s liability. Subject 
to a determination by CCC with respect 
to prevailing U.S. market value pursu-
ant to § 1493.450(a) of this part, CCC’s 
maximum liability for any claims for 
loss submitted with respect to any pay-
ment guarantee, not including any late 
interest payments due in accordance 
with paragraph (c) of this section, will 
be limited to the lesser of: 
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(1) The guaranteed value as stated in 
the payment guarantee, plus eligible 
interest; or 

(2) The guaranteed percentage (as in-
dicated in the payment guarantee) of 
the exported value indicated in the evi-
dence of export, plus eligible interest. 

(c) Late interest payment. If a claim is 
not paid within one day of receipt of a 
claim which CCC has determined to be 
in good order, late interest will accrue 
in favor of the exporter or the export-
er’s assignee beginning with the first 
day after the day of receipt of a claim 
found by CCC to be in good order and 
continuing until and including the date 
that payment is made by CCC. Late in-
terest will be paid on the guaranteed 
amount, as determined by paragraphs 
(b)(1) and (2) of this section, and will be 
calculated based on the average invest-
ment rate of the most recent Treasury 
91-day bill auction as announced by the 
Department of Treasury as of the due 
date. 

(d) Accelerated payments. CCC will pay 
claims only for losses on amounts not 
paid as scheduled. CCC will not pay 
claims for amounts due under an accel-
erated payment clause in the export 
sales contract or the importer obliga-
tion unless it is determined to be in the 
best interests of CCC by the Controller, 
CCC. Notwithstanding the foregoing, 
CCC at its option may declare the en-
tire amount of the unpaid balance, plus 
accrued interest, in default and make 
payment to the exporter or the export-
er’s assignee in addition to such other 
claimed amount as may be due from 
CCC. 

(e) Action against the assignee. Not-
withstanding any other provision in 
this subpart to the contrary, with re-
gard to commodities covered by a pay-
ment guarantee, CCC will not, except 
pursuant to a determination under 
§ 1493.450(a) of this part, hold the as-
signee responsible or take any action 
or raise any defense against the as-
signee for any action, omission, or 
statement by the exporter of which the 
assignee has no knowledge, provided 
that: 

(1) The exporter complies with the re-
porting requirements under §§ 1493.470 
and 1493.480, excluding post-export ad-
justments (i.e., corrections to evidence 
of export reports); and 

(2) The exporter or the exporter’s as-
signee furnishes the statements and 
documents specified in § 1493.500. 

§ 1493.520 Recovery of losses. 

(a) Notification. Upon payment of loss 
to the exporter or the exporter’s as-
signee, CCC will notify the importer of 
CCC’s rights under the subrogation 
agreement to recover all moneys in de-
fault. 

(b) Receipt of monies. (1) In the event 
that monies for a defaulted payment 
are recovered by the exporter or the ex-
porter’s assignee from the importer or 
any other source whatsoever, such 
monies shall be immediately paid to 
the Treasurer, CCC. If such monies are 
not received by CCC within 15 business 
days from the date of recovery by the 
exporter or the exporter’s assignee, the 
exporter or the exporter’s assignee will 
owe to CCC interest from the date of 
recovery to the date of receipt by CCC. 
This interest will be calculated based 
on the latest average investment rate 
of the most recent Treasury 91-day bill 
auction, as announced by the Depart-
ment of Treasury, in effect on the date 
of recovery and will accrue from such 
date to the date of payment by the ex-
porter or the exporter’s assignee to 
CCC. Such interest will be charged only 
on CCC’s share of the recovery. 

(2) If CCC recovers monies that 
should be applied to a payment guar-
antee for which a claim has been paid 
by CCC, CCC will pay the holder of the 
payment guarantee its pro rata share 
immediately, provided that the re-
quired information necessary for deter-
mining pro rata distribution has been 
furnished. If payment is not made by 
CCC within 15 business days from the 
date of recovery or 15 business days 
from receiving the required informa-
tion for determining pro rata distribu-
tion, whichever is later, CCC will pay 
interest calculated on the latest aver-
age investment rate of the most recent 
Treasury 91-day bill auction, as an-
nounced by the Department of Treas-
ury, in effect on the date of recovery 
and such interest will accrue from such 
date to the date of payment by CCC. 
The interest will apply only to the por-
tion of the recovery payable to the 
holder of the payment guarantee. 
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(c) Allocation of recoveries. Recoveries 
made by CCC from the importer, and 
recoveries received by CCC from the 
exporter, the exporter’s assignee, or 
any other source whatsoever, will be 
allocated by CCC to the exporter or the 
exporter’s assignee and to CCC on a pro 
rata basis determined by their respec-
tive interests in such recoveries. The 
respective interest of each party will 
be determined on a pro rata basis, 
based on the combined amount of prin-
cipal and interest in default. Once CCC 
has paid out a particular claim under a 
payment guarantee, CCC pro rates any 
collections it receives and shares these 
collections proportionately with the 
holder of the guarantee until both CCC 
and the holder of the guarantee have 
been reimbursed in full. Appendix A to 
§ 1493.520—Illustration of Pro Rata Al-
location of Recoveries—provides an ex-
ample of the methodology used by CCC 
in applying this paragraph (c). 

(d) Liabilities to CCC. Notwith-
standing any other terms of the pay-
ment guarantee, the exporter may be 
liable to CCC for any amounts paid by 
CCC under the payment guarantee 
when and if it is determined by CCC 
that the exporter has engaged in fraud, 
or has been or is in material breach of 
any contractual obligation, certifi-
cation or warranty made by the ex-
porter for the purpose of obtaining the 
payment guarantee or for fulfilling ob-
ligations under SCGP. Further, the ex-
porter’s assignee may be liable to CCC 
for any amounts paid by CCC under the 
payment guarantee when and if it is 
determined by CCC that the exporter’s 
assignee has engaged in fraud or other-
wise violated program requirements. 

(e) Good faith. The violation by an ex-
porter of the certifications in 
§§ 1493.440(b) and 1493.480(d) or the fail-
ure of an exporter to comply with the 
provisions of §§ 1493.490 or 1493.530(e) 
will not affect the validity of any pay-
ment guarantee with respect to an as-
signee which had no knowledge of such 
violation or failure to comply at the 
time such exporter applied for the pay-
ment guarantee or at the time of as-
signment of the payment guarantee. 

(f) Cooperation in recoveries. Upon pay-
ment by CCC of a claim to the exporter 
or the exporter’s assignee, the exporter 
or the exporter’s assignee will cooper-

ate with CCC to effect recoveries from 
the importer. 

APPENDIX A TO § 1493.520—ILLUSTRATION OF 
PRO RATA ALLOCATION OF RECOVERIES 

The following example illustrates CCC’s 
policy, as set forth in § 1493.520(c), regarding 
pro rata sharing of recoveries made for 
claims filed under the SCGP. A typical case 
might be as follows: 

1. The U.S. exporter enters into a $200,000, 
180 day credit arrangement with the im-
porter calling for two equal payments of 
principal and two equal payments of interest 
at a rate of 10 percent per annum and a pen-
alty interest rate of 12 percent per annum 
(basis 360 days) on overdue amounts until the 
overdue amount is paid. (Basis for interest 
calculation may be 360 or 365 days.) 

2. The importer fails to make the final 
principal payment of $100,000 and an interest 
payment of $2,500.00 (10% per annum for 90 
days on $100,000), both due on January 31. 

3. On February 10, the U.S. exporter files a 
claim in good order with CCC. 

4. CCC’s guarantee states that CCC’s max-
imum liability is limited to 60 percent of the 
principal amount due ($60,000) and interest at 
a rate of 8 percent per annum (basis 365 days) 
on 60 percent of the principal outstanding 
($1,183.56) (8% per annum for 90 days on 
$60,000). (CCC’s basis for interest calculation 
is 365 days.) 

5. CCC pays the claim on February 22. 
6. The average investment rate of the most 

recent 91-day Treasury Bill auction average 
which has been published by the Department 
of Treasury in effect on the date of non-
payment by CCC (January 31) is 7 percent. 
(CCC’s late interest rate.) 

COMPUTATION OF OBLIGATIONS 

Using the above case, CCC’s payment to 
the holder of the payment guarantee would 
be computed as follows: 

1. CCC’s Obligation under 
the Payment Guarantee: 

(a) Principal coverage— 
(60% $100,000) ............... $60,000.00 

(b) Interest coverage— 
(8% per annum for 90 
days on $60,000, basis 
365 days) ...................... 1,183.56 

.............................. $61,183.56 
(c) Late interest due 

from CCC (7% per 
annum for 11 days on 
$61,183.56, basis 365 
days) ........................... 129.07 

(d) Amount paid by CCC 
on February 22 ............ $61,312.63 
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2. Importer’s obligation 
under the importer obliga-
tion: 

(a) Principal due Janu-
ary 31 .......................... $100,000.00 

Interest due January 
31 (10% per annum 
for 90 days on 
$100,000, basis 360 
days) ..................... 2,500.00 

Amount owed by im-
porter as of Janu-
ary 31 .................... $102,500.00 

(b) Penalty interest due 
(12% per annum for 22 
days on $102,500.00, 
basis 360 days) ............. 751.67 

(c) Amount owed by im-
porter as of February 
22 ................................. $103,251.67 

3. Amount of importer’s ob-
ligation not covered by 
CCC’s payment guarantee: 
$41,939.04 ($103,251.67– 
$61,312.63)..

COMPUTATION OF PRO RATA SHARING IN 
RECOVERY OF LOSSES 

In establishing each party’s respective in-
terest in any recovery of losses, the total 
amount due under the importer obligation 
would be determined as of the date the claim 
is paid by CCC (February 22). Using the 
above example in which the amount owed by 
the importer is $103,251.67, CCC would be en-
titled to 59.38 percent ($61,312.63 divided by 
$103,251.67) and the holder of the payment 
guarantee would be entitled to 40.62 percent 
($41,939.04 divided by $103,251.67) of any recov-
eries of losses after settlement of the claim. 
Since in this example, the losses were recov-
ered after the claim has been paid by CCC, 
§ 1493.520(b) would apply. 

§ 1493.530 Miscellaneous provisions. 
(a) Assignment. (1) The exporter may 

assign the proceeds which are, or may 
become, payable by CCC under a pay-
ment guarantee or the right to such 
proceeds only to a financial institution 
in the U.S. The assignment must cover 
all amounts payable under the pay-
ment guarantee not already paid, may 
not be made to more than one party, 
and may not, unless approved in ad-
vance by CCC, be: 

(i) Made to one party acting for two 
or more parties; or 

(ii) Subject to further assignment. 
(2) An original and two copies of the 

written notice of assignment signed by 
the parties thereto must be filed by the 

assignee with the Treasurer, CCC, at 
the address specified in the Contacts P/ 
R. 

(3) Receipt of the notice of assign-
ment will ordinarily be acknowledged 
to the exporter and its assignee in 
writing by an officer of CCC. In cases 
where a financial institution is deter-
mined to be ineligible to receive an as-
signment, in accordance with para-
graph (b) of this section, CCC will pro-
vide notice thereof, to the financial in-
stitution and to the exporter issued the 
payment guarantee, in lieu of an ac-
knowledgment of assignment. 

(4) The name and address of the as-
signee must be included on the written 
notice of assignment. 

(b) Ineligibility of financial institutions 
to receive an assignment. A financial in-
stitution will be ineligible to receive 
an assignment of proceeds which may 
become payable under a payment guar-
antee if, at the time of assignment, 
such financial institution: 

(1) Is not in sound financial condi-
tion, as determined by the Treasurer of 
CCC; 

(2) Owns or controls the entity 
issuing the importer obligation; or 

(3) Is owned or controlled by an enti-
ty that owns or controls the entity 
issuing the importer obligation. 

(c) Ineligibility of financial institutions 
to receive proceeds. A financial institu-
tion will be ineligible to receive pro-
ceeds payable under a payment guar-
antee approved by CCC if such financial 
institution: 

(1) At the time of assignment of a 
payment guarantee, is not in sound fi-
nancial condition, as determined by 
the Treasurer of CCC; 

(2) Owns or controls the entity 
issuing the importer obligation; or 

(3) Is owned or controlled by an enti-
ty that owns or controls the entity 
issuing the importer obligation. 

(d) Alternative satisfaction of payment 
guarantees. CCC may, with the agree-
ment of the exporter (or if the right to 
proceeds payable under the payment 
guarantee has been assigned, with the 
agreement of the exporter’s assignee), 
establish procedures, terms and/or con-
ditions for the satisfaction of CCC’s ob-
ligations under a payment guarantee 
other than those provided for in this 
subpart if CCC determines that those 
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alternative procedures, terms, and/or 
conditions are appropriate in resched-
uling the debts arising out of any 
transaction covered by the payment 
guarantee and would not result in CCC 
paying more than the amount of CCC’s 
obligation. 

(e) Maintenance of records and access 
to premises. (1) For a period of five years 
after the date of expiration of the cov-
erage of a payment guarantee, the ex-
porter or the exporter’s assignee, as ap-
plicable, must maintain and make 
available all records pertaining to sales 
and deliveries of and extension of cred-
it for agricultural commodities ex-
ported in connection with a payment 
guarantee, including those records gen-
erated and maintained by agents, in-
tervening purchasers, and related com-
panies involved in special arrange-
ments with the exporter. The Sec-
retary of Agriculture and the Comp-
troller General of the United States, 
through their authorized representa-
tives, must be given full and complete 
access to the premises of the exporter 
or the exporter’s assignee, as applica-
ble, during regular business hours from 
the effective date of the payment guar-
antee until the expiration of such five- 
year period to inspect, examine, audit, 
and make copies of the exporter’s, ex-
porter’s assignee’s, agent’s, intervening 
purchaser’s, or related company’s 
books, records and accounts concerning 
transactions relating to the payment 
guarantee, including, but not limited 
to, financial records and accounts per-
taining to sales, inventory, processing, 
and administrative and incidental 
costs, both normal and unforeseen. 
During such period, the exporter or the 
exporter’s assignee may be required to 
make available to the Secretary of Ag-
riculture or the Comptroller General of 
the United States, through their au-
thorized representatives, records that 
pertain to transactions conducted out-
side the program, if, in the opinion of 
the GSM, such records would pertain 
directly to the review of transactions 
undertaken by the exporter in connec-
tion with the payment guarantee. 

(2) The exporter must maintain the 
proof of entry required by § 1493.490(b), 
and must provide access to such docu-
mentation if requested by the Sec-
retary of Agriculture or his authorized 

representative for the five-year period 
specified in paragraph (e)(1) of this sec-
tion. 

(f) Responsibility of program partici-
pants. It is the responsibility of all pro-
gram participants to review, and fully 
acquaint themselves with, all regula-
tions, Program Announcements, and 
Notices to Participants issued pursu-
ant to this subpart. Applicants for pay-
ment guarantees are hereby on notice 
that they will be bound by any terms 
contained in applicable Program An-
nouncements or Notices to Partici-
pants issued prior to the date of ap-
proval of a payment guarantee. 

(g) Submission of documents by prin-
cipal officers. All required submissions, 
including certifications, applications, 
reports, or requests (i.e., requests for 
amendments), by exporters or export-
ers’ assignees under this subpart must 
be signed by a principal or officer of 
the exporter or exporter’s assignee or 
their authorized designee(s). In cases 
where the designee is acting on behalf 
of the principal or the officer, the sig-
nature must be accompanied by: Word-
ing indicating the delegation of author-
ity or, in the alternative, by a certified 
copy of the delegation of authority; 
and the name and title of the author-
ized person or officer. Further, the ex-
porter or exporter’s assignee must en-
sure that all information/reports re-
quired under these regulations are sub-
mitted within the required time limits. 
If requested in writing, CCC will ac-
knowledge receipt of a submission by 
the exporter or the exporter’s assignee. 
If acknowledgment of receipt is re-
quested, the exporter or exporter’s as-
signee must submit an extra copy of 
each document and a stamped self-ad-
dressed envelope for return by U.S. 
mail. If courier services are desired for 
the return receipt, the exporter or ex-
porter’s assignee must also submit a 
self-addressed courier service order 
which includes the recipient’s billing 
code for such service. 

(h) Officials not to benefit. No member 
of or delegate to Congress, or Resident 
Commissioner, shall be admitted to 
any share or part of the payment guar-
antee or to any benefit that may arise 
therefrom, but this provision shall not 
be construed to extend to the payment 
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guarantee if made with a corporation 
for its general benefit. 

(i) OMB control number assigned pur-
suant to the Paperwork Reduction Act. 
The information requirements con-
tained in this part (7 CFR part 1493, 
subpart D) have been approved by the 
Office of Management and Budget 
(OMB) in accordance with the provi-
sions of 44 U.S.C. Chapter 35 and have 
been assigned OMB Control Number 
0551–0037. 

PART 1494—EXPORT BONUS 
PROGRAMS 

Subpart A—Export Enhancement Program 
Criteria 

Sec. 
1494.10 General statement. 
1494.20 Criteria. 

Subpart B—Export Enhancement Program 
Operations 

1494.101 General statement. 
1494.201 Definitions of terms. 
1494.301 Information required for program 

participation. 
1494.401 Performance security. 
1494.501 Submission of offers to CCC. 
1494.601 Acceptance of offers by CCC. 
1494.701 Payment of bonus. 
1494.801 Enforcement and termination of 

agreements with CCC. 
1494.901 Dispute resolution and appeals. 
1494.1001 Miscellaneous provisions. 

Subpart C—Dairy Export Incentive Program 
Criteria 

1494.1100 General statement. 
1494.1101 Criteria. 

Subpart D—Dairy Export Incentive Program 
Operations 

1494.1200 Program operations. 
1494.1201 Paperwork Reduction Act. 

SOURCE: 56 FR 25011, June 3, 1991, unless 
otherwise noted. 

Subpart A—Export Enhancement 
Program Criteria 

AUTHORITY: 7 U.S.C. 5663. 

SOURCE: 56 FR 26324, June 7, 1991, unless 
otherwise noted. 

§ 1494.10 General statement. 

This subpart sets forth the criteria to 
be considered in evaluating and approv-
ing proposals for initiatives to facili-
tate export sales under the Commodity 
Credit Corporation’s (CCC) Export En-
hancement Program (EEP). These cri-
teria are interrelated and will be con-
sidered together in order to select eli-
gible commodities and eligible coun-
tries for EEP initiatives which will 
best meet the program’s objectives. 
The objectives of the program are to 
discourage unfair trade practices by 
other countries, to increase U.S. agri-
cultural commodity exports, and to en-
courage other countries exporting agri-
cultural commodities to undertake se-
rious negotiations on agricultural 
trade problems. Under the EEP, bo-
nuses are made available by CCC to en-
able exporters to meet prevailing world 
prices for targeted commodities in tar-
geted destinations. In the operation of 
the EEP, CCC will make reasonable ef-
forts to avoid the displacement of 
usual marketings of U.S. agricultural 
commodities. 

§ 1494.20 Criteria. 

The criteria considered by CCC in re-
viewing proposals for initiatives will 
include, but not be limited to, the fol-
lowing: 

(a) The expected contribution of pro-
posed initiatives in furthering trade 
policy negotiations and, in particular, 
in furthering the U.S. trade policy ne-
gotiating strategy of countering com-
petitors’ subsidies and other unfair 
trade practices by displacing such 
countries’ subsidized exports in tar-
geted countries; 

(b) The contribution which initia-
tives will make toward realizing U.S. 
agricultural export goals and, in par-
ticular, in developing, expanding, or 
maintaining markets for U.S. agricul-
tural commodities; 

(c) The effect that sales facilitated 
by initiatives would have on non-sub-
sidizing exporters of agricultural prod-
ucts; and 

(d) The subsidy requirements of pro-
posed initiatives compared to the ex-
pected benefits. 
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Subpart B—Export Enhancement 
Program Operations 

AUTHORITY: 15 U.S.C. 714c; 7 U.S.C. 5602, 
5651, 5661, 5662, 5676. 

§ 1494.101 General statement. 
This subpart contains the regulations 

governing the operation of the Export 
Enhancement Program (EEP) of the 
Commodity Credit Corporation (CCC). 
CCC will, from time to time, announce, 
through public press release, initia-
tives to facilitate the export of U.S. ag-
ricultural commodities to targeted 
markets. The public press release, 
which will contain the name of a per-
son for interested parties to contact, 
will be followed by the issuance of an 
Invitation for Offers (Invitation). Invi-
tations will be issued pursuant to this 
subpart by the General Sales Manager 
(GSM) and will specify the eligible 
country(ies) (the targeted market), the 
unit of measure, the eligible com-
modity, the maximum quantity of the 
eligible commodity eligible for a CCC 
bonus, the quality specifications of the 
eligible commodity (including possible 
restrictions on type, kind, grade and/or 
class or other quality specifications), 
the eligible buyer(s), the method and 
rate for determining liquidated dam-
ages and performance security require-
ments, and any other terms and condi-
tions peculiar to that Invitation. Invi-
tations may be one of the following 
two types: Those inviting exporters 
which have a sales contract with an el-
igible buyer to submit a competitive 
offer for a CCC Bonus; and those invit-
ing exporters which have a sales con-
tract with an eligible buyer to apply 
for an Announced CCC Bonus. After an 
interested person has qualified to sub-
mit an offer for an eligible commodity, 
the eligible exporter may submit an 
offer to CCC in response to an Invita-
tion. Such offer must contain the infor-
mation required by this subpart and 
any additional information required by 
the applicable Invitation. The export-
er’s offer will include either the An-
nounced CCC Bonus, if applicable, or an 
amount in dollars and cents for a bonus 
deemed necessary by the exporter to 
make a commercial sale of the eligible 
commodity for export to the eligible 
country competitive with export sales 

of the commodity by other exporting 
countries to buyers in the eligible 
country. If the exporter has furnished 
the required performance security and 
the offer is acceptable to CCC, then 
CCC will notify the exporter that its 
offer has been accepted. CCC and the 
exporter will enter into an Agreement 
in which CCC will agree to pay the 
bonus to the exporter in return for the 
exporter’s submission of proof that the 
eligible commodity has been exported 
from the United States and entered 
into the eligible country, in accordance 
with the terms and conditions of the 
Agreement. 

§ 1494.201 Definitions of terms. 

Terms used in this subpart, Invita-
tions issued pursuant to this subpart, 
and any documents pertaining to the 
EEP shall have the following meaning, 
unless otherwise specified in such Invi-
tations or documents: 

(a) Agreement or EEP Agreement—The 
Agreement entered into between CCC 
and the exporter consisting of: 

(1) The terms and conditions of this 
subpart; 

(2) The terms and conditions of the 
applicable Invitation; 

(3) The exporter’s offer; 
(4) CCC’s acceptance of the exporter’s 

offer; and 
(5) The public press release for the 

Announced CCC Bonus in effect at the 
time of the offer, if applicable. 

(b) Announced CCC bonus—A CCC 
bonus announced by CCC by public 
press release in connection with an In-
vitation which specifies that the CCC 
bonus amount will be pre-determined 
and announced by CCC. 

(c) FSA—The Farm Service Agency, 
U.S. Department of Agriculture. 

(d) Bonus value—The CCC bonus mul-
tiplied by the quantity of the eligible 
commodity exported pursuant to an 
Agreement, provided that the eligible 
commodity enters into the eligible 
country. (The bonus value is paid to 
the exporter in CCC certificates or 
other form of payment.) 

(e) Business day—Days during which 
employees of the U.S. Department of 
Agriculture in Washington, DC or in 
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Kansas City, Missouri, as applicable de-
pending upon the office to which a sub-
mission is to be made, are on official 
duty during normal business hours. 

(f) CCC—The Commodity Credit Cor-
poration, U.S. Department of Agri-
culture. 

(g) CCC bonus—A dollar and cents 
amount, established through CCC’s ac-
ceptance of the exporter’s offer for 
such bonus amount, to be paid to the 
exporter for each unit of the eligible 
commodity exported pursuant to an 
Agreement, provided that the eligible 
commodity enters into the eligible 
country. 

(h) CCC Certificate—The CCC Com-
modity Certificate or Certificates 
issued by CCC that may be transferred 
or exchanged for a CCC-owned com-
modity pursuant to CCC’s regulations 
on Commodity Certificates, In Kind 
Payments, and Other Forms of Pay-
ment, currently codified at 7 CFR part 
1470. 

(i) CCC Operations Division (CCCOD)— 
The CCC Operations Division, FAS, 
U.S. Department of Agriculture. 

(j) Date of entry—Either the date on 
the certificate of entry specified in 
§ 1494.401(f)(2) indicating that the eligi-
ble commodity entered the eligible 
country on that date or the date that 
an entry document was issued by a cus-
toms port authority or other govern-
ment official, whichever is later. 

(k) Date of export—One of the fol-
lowing dates, depending upon the 
method of shipment: 

(1) The on-board date shown on the 
export carrier’s bill of lading, when the 
eligible commodity is shipped from the 
U.S. without being transshipped 
through a Canadian port; 

(2) The on-board date at the Canadian 
port shown on the export carrier’s bill 
of lading, when the eligible commodity 
is shipped from a Canadian trans-
shipment port on the St. Lawrence 
River, provided its identity had been 
preserved until shipped from Canada; 

(3) The on-board date shown on the 
export carrier’s through bill of lading, 
when the eligible commodity is loaded 
to a lash barge for shipment from the 
U.S.; or 

(4) The date of entry shown on an au-
thenticated landing certificate or simi-
lar document issued by an official of 

the government of the eligible country, 
when the eligible commodity is shipped 
by rail or truck from the U.S. 

(l) Date of sale—The earliest date the 
exporter has knowledge that a sales 
contract, as defined in paragraph (bb) 
of this section, exists with an eligible 
buyer. 

(m) Director—The Director, Kansas 
City Commodity Office, FSA, U.S. De-
partment of Agriculture, or the Direc-
tor’s designee. 

(n) Eligible Buyer—Unless otherwise 
specified in the Invitation, a buyer, lo-
cated in the eligible country, that has 
entered, or will enter, into a sales con-
tract with an exporter. (The applicable 
Invitation may limit the eligible buyer 
to one or more particular buyers in an 
eligible country.) 

(o) Eligible country—The country or 
countries, as specified in an Invitation, 
which will be the only country or coun-
tries into which an exported eligible 
commodity must ultimately be entered 
in order for the exporter to earn a 
bonus from CCC under that Invitation. 

(p) Eligible commodity—The U.S. agri-
cultural commodity specified as eligi-
ble for export under the applicable In-
vitation, which is of the kind, type, 
grade and/or class of commodity speci-
fied in the applicable Invitation. (If the 
eligible commodity is grain, it must 
meet the definition applicable for that 
grain under the U.S. Grain Standards 
Act and the regulations issued there-
under.) 

(q) Eligible exporter. A person that has 
been notified by CCC that such person 
is qualified to submit offers in response 
to Invitations. 

(r) Export or exported—The shipment 
of the eligible commodity from the 
United States or from the Canadian 
transshipment port, as permitted by 
this subpart, destined for the eligible 
country. 

(s) Exporter—An eligible exporter 
that enters into an Agreement with 
CCC under this subpart. 

(t) Export carrier—The carrier on 
which the eligible commodity is 
shipped under the Agreement to the el-
igible country or to a port in a nearby 
country, if transshipments other than 
through Canada are allowed by the ap-
plicable Invitation. (‘‘Export carrier’’ 
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may mean an ocean vessel and, on Ca-
nadian transshipments, will mean the 
ocean vessel loaded at the Canadian 
transshipment port; or, on overland 
shipments, a railcar or truck; or a con-
tainer or lash barge loaded with the el-
igible commodity for which a through 
on-board bill of lading is issued for 
shipment to the eligible country, pro-
vided that the loaded container or lash 
barge is subsequently lifted aboard an 
ocean vessel.) 

(u) FAS—The Foreign Agricultural 
Service, U.S. Department of Agri-
culture. 

(v) GSM—The General Sales Manager, 
FAS, U.S. Department of Agriculture, 
acting in the capacity of Vice Presi-
dent, CCC, or the GSM’s designee. 

(w) Invitation—The Invitation for Of-
fers issued by CCC pursuant to this 
subpart, generally specifying the eligi-
ble country, the eligible commodity, 
the maximum quantity of the eligible 
commodity eligible for a CCC bonus, 
the quality specifications of the eligi-
ble commodity, the eligible buyer(s), 
the method and rate for determining 
liquidated damages and performance 
security requirements, allowances for 
transshipments, and any other terms 
and conditions particular to that Invi-
tation. (If the Invitation contains 
terms or conditions that are incon-
sistent with this subpart, the terms 
and conditions of the Invitation will 
prevail for the purposes of Agreements 
entered into pursuant to such Invita-
tion.) 

(x) Notice to exporters—EEP Contacts— 
A notice issued by FAS by public press 
release which contains specific address-
es; telephone, facsimile and telex num-
bers; and contacts within FAS and FSA 
to obtain further information con-
cerning qualification as an eligible ex-
porter, the submission of offers in re-
sponse to Invitations, amendments to 
Agreements, requests for bonus pay-
ments, the submission of export and 
entry documentation, and other mat-
ters related to the EEP. 

(y) Official Inspection Certificate—A 
valid official export inspection or other 
quality analysis certificate, as speci-
fied in the applicable Invitation. 

(z) Official weight certificate—A valid 
official export weight or other quantity 

certificate, as specified in the applica-
ble Invitation. 

(aa) Person—An individual, partner-
ship, corporation, association or other 
legal entity. 

(bb) Sales contract—The sales con-
tract entered into between an eligible 
exporter and an eligible buyer which 
sets forth the terms and conditions of a 
sale of the eligible commodity from the 
eligible exporter to the buyer. (Written 
evidence of sale may be in the form of 
a signed sales contract, an offer and ac-
ceptance between parties, or other doc-
umentary evidence of sale. The written 
evidence of sale for the purposes of the 
EEP must, at a minimum, document 
the following information: the eligible 
commodity, quantity, quality speci-
fications, delivery terms (FOB, C&F, 
etc.) to the eligible country, delivery 
period, unit price, payment terms, date 
of sale, and evidence of agreement be-
tween buyer and seller. A sales con-
tract with an intervening purchaser or 
an affiliate or subsidiary of the eligible 
exporter is not an eligible sales con-
tract for the purpose of this subpart.) 

(cc) Transshipment—The entry of the 
eligible commodity into a country 
other than the eligible country which 
occurs prior to the subsequent entry of 
the eligible commodity into the eligi-
ble country. 

(dd) Time—All references to time 
shall refer to local time in Washington, 
DC. 

(ee) Unit of measure—The unit of 
measure for the eligible commodity, as 
specified in the applicable Invitation. 

(ff) United States or U.S.—All of the 50 
States, the District of Columbia, and 
the territories and possessions of the 
United States. 

(gg) U.S. agricultural commodity. (1) 
An agricultural commodity or product 
entirely produced in the United States; 
or 

(2) A product of an agricultural com-
modity— 

(i) 90 percent or more of the agricul-
tural components of which by weight, 
excluding packaging and added water, 
is entirely produced in the United 
States; and 

(ii) That the Secretary determines to 
be a high value agricultural product. 
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For purposes of this definition, fish en-
tirely produced in the United States in-
clude fish harvested by a documented 
fishing vessel as defined in title 46, 
United States Code, in waters that are 
not waters (including the territorial 
sea) of a foreign country. 

[56 FR 25011, June 3, 1991, as amended at 60 
FR 21039, May 1, 1995; 62 FR 24561, May 6, 
1997] 

§ 1494.301 Information required for 
program participation. 

Before CCC will consider an offer 
from an interested person, such person 
must qualify for participation in the 
program. Based upon information sub-
mitted by the interested person and 
available from public sources, CCC will 
determine whether the interested per-
son is eligible for participation in the 
program. 

(a) Submission of documentation. An 
interested person that wishes to qual-
ify as an eligible exporter must furnish 
the following information or docu-
mentation to CCC at the address ref-
erenced in the Notice to Exporters— 
EEP Contacts: 

(1) The address of the interested per-
son’s office and the name and address 
of an agent in the U.S. for the service 
of process; 

(2) The legal form of doing business 
of the interested person, e.g., sole pro-
prietorship, partnership, corporation, 
etc.; 

(3) The place of incorporation of the 
interested person, if the interested per-
son is a corporation; 

(4) The name and address of an of-
fice(s) of the interested person within 
the U.S., if the interested person is a 
foreign corporation or other foreign en-
tity; and 

(5) A certified statement describing 
the interested person’s participation, if 
any, during the past three years in U.S. 
Government programs, contracts or 
agreements. 

(6) The following certification: ‘‘I 
certify, to the best of my knowledge 
and belief, that neither [name of inter-
ested person] nor any of its principals 
has been debarred, suspended, or pro-
posed for debarment from contracting 
with or participating in programs ad-
ministered by any U.S. Government 
agency. [‘‘Principals,’’ for the purpose 

of this certification, means officers; di-
rectors; owners of five percent or more 
of stock; partners; and persons having 
primary management or supervisory 
responsibility within a business entity 
(e.g., general manager, plant manager, 
head of a subsidiary division or busi-
ness segment, and similar positions).] I 
further agree that, should any such de-
barment, suspension, or notice of pro-
posed debarment occur in the future, 
[name of interested person] will imme-
diately notify CCC.’’ 

(b) Necessity to qualify. An interested 
person may not submit an offer, and 
CCC will not consider any such offer, 
until CCC has notified the interested 
person that such person has qualified 
as an eligible exporter. 

(c) Additional submissions. CCC will 
promptly notify interested persons 
that have submitted information re-
quired by this section whether they 
have qualified to have their offers con-
sidered. Any person failing to qualify 
will be notified of the basis of CCC’s de-
cision and will be given an opportunity 
to provide additional information for 
consideration by CCC. 

(d) Previous performance. CCC may re-
quest additional information with re-
spect to the interested person’s per-
formance under any U.S. Government 
programs or in connection with any 
contracts or agreements with the U.S. 
Government during the past three 
years. 

(e) Ineligibility for program participa-
tion. A person may be ineligible to par-
ticipate in the EEP if such person: 

(1) Is currently debarred, suspended 
or proposed for debarment from con-
tracting with or participating in any 
program administered by a U.S. Gov-
ernment agency; or 

(2) Is controlled or can be controlled, 
in whole or in part, by any individuals 
or entities currently debarred, sus-
pended or proposed for debarment from 
contracting with or participating in 
programs administered by a U.S. Gov-
ernment agency. 

(f) Duty to update information provided 
to CCC. An eligible exporter is under a 
continuing obligation to inform CCC of 
any changes in the information or doc-
umentation submitted to CCC pursuant 
to paragraph (a) of this section and to 
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provide current and accurate informa-
tion to CCC. 

(g) Payment of bonus to exporters with-
out proven EEP participation. An eligi-
ble exporter that has not yet dem-
onstrated its ability to participate suc-
cessfully in the EEP will be eligible to 
receive a bonus payment(s) only after 
the eligible commodity specified in an 
EEP Agreement has entered into the 
eligible country. Such an exporter 
must furnish performance security 
under ‘‘Option B’’ of the applicable In-
vitation and follow the procedure spec-
ified in § 1494.701(d) to request the pay-
ment of the bonus. An eligible exporter 
may demonstrate its ability to partici-
pate successfully in the EEP by enter-
ing or causing to be entered into the el-
igible country at least 95% of the quan-
tity of the eligible commodity specified 
in any one EEP Agreement. CCC will 
consider that an exporter has proven 
its ability to participate successfully 
in the EEP as of the date on which CCC 
pays to the exporter a bonus for entry 
of a quantity that brings the total en-
tered quantity for any one EEP Agree-
ment to at least 95%. For all EEP 
Agreements that such exporter enters 
into with CCC subsequent to that date, 
the exporter may furnish performance 
security under ‘‘Option A’’ of the appli-
cable Invitation and will be eligible to 
receive bonus payments in accordance 
with § 1494.701(c). 

[56 FR 25011, June 3, 1991, as amended at 60 
FR 21039, May 1, 1995] 

§ 1494.401 Performance security. 

(a) Requirement to establish perform-
ance security. Prior to the submission 
of an offer to CCC in response to an In-
vitation, an eligible exporter must es-
tablish performance security, in a form 
which is acceptable to CCC, in order to 
guarantee the eligible exporter’s faith-
ful performance of the Agreement. If 
CCC enters into an Agreement with the 
eligible exporter, this performance se-
curity must remain in effect until its 
cancellation or reduction is authorized 
by CCC pursuant to paragraph (f) of 
this section. An offer made by an eligi-
ble exporter will not be considered if 
proof of the establishment of the per-
formance security is not made avail-
able to CCC by 3 p.m. on the date for 

which the offer is submitted for consid-
eration. 

(b) Form of performance security. The 
performance security must be accept-
able to CCC and may be an irrevocable 
standby letter of credit, a bond, or a 
certified or cashier’s check. If a stand-
by letter of credit is furnished as per-
formance security, the opening bank 
may be a U.S. bank or a foreign bank. 
If the standby letter of credit is opened 
by a foreign bank, it must be 100 per-
cent confirmed by a U.S. bank. If a 
bond is furnished as performance secu-
rity, the surety(ies) must be among 
those appearing on the list of approved 
sureties maintained by the U.S. De-
partment of the Treasury. If a cashier’s 
or certified check is furnished as per-
formance security, the bank issuing 
the cashier’s or certified check must be 
a U.S. bank. 

(c) Amount of performance security. 
The amount of the performance secu-
rity to be furnished to CCC in response 
to a particular Invitation will depend 
upon whether the eligible exporter in-
tends to select ‘‘Option A’’ or ‘‘Option 
B’’ for the timing of the bonus pay-
ment. If the eligible exporter furnishes 
performance security under ‘‘Option 
A’’ of the applicable Invitation, the eli-
gible exporter may request payment of 
the bonus after export of the eligible 
commodity but before entry of the 
commodity into the eligible country. If 
the eligible exporter furnishes perform-
ance security under ‘‘Option B’’ of the 
applicable Invitation, the eligible ex-
porter may request payment of the 
bonus only after the exported eligible 
commodity has entered into the eligi-
ble country. The applicable Invitation 
will specify the exact amount of per-
formance security for the eligible com-
modity required under either ‘‘Option 
A’’ or ‘‘Option B’’ and the method and 
rate for determining liquidated dam-
ages. After the exporter and CCC enter 
into an Agreement, the exporter may 
request CCC to change the performance 
security option for an entire Agree-
ment from ‘‘Option B’’ to ‘‘Option A’’ 
and, if CCC agrees to this change, the 
exporter will increase the performance 
security amount to the level required 
by the applicable Invitation for ‘‘Op-
tion A’’. 
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(d) Additional security. The exporter 
shall promptly furnish such additional 
security as CCC may determine is nec-
essary to protect CCC under an Agree-
ment if the surety(ies) or obligating 
bank: 

(1) Becomes unacceptable to the U.S. 
Government or CCC; and/or 

(2) Fails to furnish reports on its fi-
nancial condition as required by the 
U.S. Government or CCC. 

(e) Right to funds under the perform-
ance security. If CCC enters into an 
Agreement with an exporter under the 
EEP, CCC will have the right to funds 
from the performance security estab-
lished by the exporter for such Agree-
ment to recover: 

(1) The amount of any bonus paid to 
the exporter under the Agreement if 
the exporter fails to perform in accord-
ance with such Agreement; 

(2) Any funds owed by the exporter to 
CCC related to the specific EEP Agree-
ment for which the performance secu-
rity was established, including those 
for liquidated damages, discounts for 
late performance, overpayments made 
by CCC, storage charges, or other dam-
ages or charges as determined by CCC; 
and/or 

(3) Any amounts or funds that could 
be owed by the exporter to CCC in ac-
cordance with subparagraphs (e) (1) and 
(2) of this section for unfulfilled obliga-
tions under the Agreement if the per-
formance security should expire prior 
to the exporter’s fulfillment of these 
obligations. Should the exporter fulfill 
these obligations, in accordance with 
the Agreement, after CCC has drawn 
upon the performance security, CCC 
will return the funds drawn to the ex-
porter or other appropriate party, as 
determined by CCC. CCC may return 
the performance security if it deter-
mines that the exporter is not liable 
for any damages incurred by CCC as a 
result of the exporter’s failure to fulfill 
its obligations under the Agreement 
and that the exporter will not retain 
any bonus payment which was not 
earned. 

(f) Cancellation or reduction of perform-
ance security. (1) CCC will agree, upon 
request by the exporter, to a cancella-
tion of the performance security estab-
lished for an Agreement when CCC de-
termines, on the basis of evidence pro-

vided by the exporter or other evidence 
available to CCC, that: 

(i) The exporter has fully performed 
under the Agreement; 

(ii) The exporter has fully com-
pensated CCC for all costs incurred or 
damages suffered by CCC, unless CCC 
has determined to hold the exporter 
harmless for such damages pursuant to 
§ 1494.801(d) as a result of the exporter’s 
nonperformance of the Agreement; or 

(iii) It is no longer in the best inter-
est of the EEP to require the exporter 
to maintain the performance security, 
and the exporter submits to CCC a 
written statement agreeing that all 
other terms and conditions of the 
Agreement will remain unchanged 
pending final resolution of the export-
er’s liabilities to CCC. 

(2) To support a request for the can-
cellation of performance security fur-
nished in connection with an Agree-
ment, the exporter must provide to 
CCC evidence of the export of the eligi-
ble commodity as provided by 
§ 1494.701(c), and the entry of the eligi-
ble commodity into the eligible coun-
try or countries. The entry certifi-
cation must be in English or accom-
panied by a certified or other trans-
lation acceptable to CCC. To show 
entry of the eligible commodity into 
the eligible country, the exporter must 
furnish to CCC an original certification 
signed by a duly authorized customs or 
port official of the eligible country, by 
the eligible buyer, by an agent or rep-
resentative of the vessel or shipline 
which delivered the eligible commodity 
to the eligible country, or by a private 
surveyor in the target country or other 
documentation deemed acceptable by 
the GSM showing: 

(i) That the eligible commodity en-
tered the eligible country; 

(ii) The identification of the export 
carrier; 

(iii) The quantity of the eligible com-
modity unloaded; 

(iv) The kind, type, grade and/or class 
of the eligible commodity; and 

(v) The date(s) and place(s) of unload-
ing of the eligible commodity in the el-
igible country. 

(3) If the exporter makes multiple 
shipments against a sales contract 
with an eligible buyer, CCC may agree 
to a proportional reduction in the 
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amount of the required performance se-
curity when the exporter has furnished 
evidence that the exporter has per-
formed under the Agreement with re-
spect to a particular shipment. 

(4) Upon the payment of liquidated 
damages by an exporter to CCC under a 
specific Agreement or the determina-
tion by CCC, pursuant to § 1494.801(d), 
to hold the exporter harmless for the 
payment of liquidated damages owed to 
CCC under a specific Agreement, CCC 
will allow the exporter to cancel or re-
assign that portion of the performance 
security opened for such specific 
Agreement that would relate to the 
value of the liquidated damages. 

§ 1494.501 Submission of offers to CCC. 
(a) Consideration of offers. Unless oth-

erwise specified in the Invitation, CCC 
will consider offers on a daily basis 
from the date of issuance of the Invita-
tion until such time that CCC an-
nounces that offers will no longer be 
accepted under the Invitation, the 
total quantity of the eligible com-
modity announced in the Invitation 
has been awarded, or the Invitation has 
expired as indicated by the expiration 
date shown in the Invitation. 

(1) Prior to the submission of an offer 
to CCC, the eligible exporter must have 
entered into a sales contract, as de-
fined in § 1494.201(bb), with an eligible 
buyer for the export sale and the deliv-
ery of the eligible commodity to the el-
igible country. 

(2) The date of sale of the eligible ex-
porter’s sales contract with an eligible 
buyer must be after the issuance date 
of the applicable Invitation. 

(3) The sales contract between the el-
igible exporter and an eligible buyer 
may be conditioned upon the eligible 
exporter’s entering into an Agreement 
with CCC under the EEP for the pay-
ment of a bonus. 

(4) CCC will not be responsible to any 
person for any loss caused by the fail-
ure of the eligible exporter to obtain a 
CCC bonus. 

(5) The eligible exporter must 
promptly notify CCC in writing of any 
amendment to the sales contract with 
an eligible buyer. 

(b) Submission of offers. Eligible ex-
porters must submit offers, or modi-
fications or withdrawals thereof, to the 

address, telephone, telex or facsimile 
numbers specified in the Notice to Ex-
porters—Contacts for EEP. Telephonic 
offers must be confirmed in writing im-
mediately thereafter by telex or fac-
simile. If a telephonic offer is not con-
firmed in writing by 9 a.m. on the next 
business day, the offer will not be con-
sidered. The date and time affixed to 
submissions will be as determined by 
CCC. 

(c) Content of offers. Offers to CCC for 
a CCC bonus under the EEP must con-
tain the information shown below in 
the same numerical order as shown 
below. CCC reserves the right to reject 
any offer that so materially departs 
from this prescribed format that its 
consideration would hinder the offer 
review process. The applicable Invita-
tion may require the submission of fur-
ther information necessary for the con-
sideration of an offer. 

(1) The use of the numerical designa-
tion assigned to the applicable Invita-
tion, which shall signify that the offer 
is submitted subject to all the terms 
and conditions of this subpart and the 
Invitation in response to which the 
offer is being submitted for consider-
ation by CCC. 

(2) The date and time for which the 
offer is submitted for consideration. 
The time shall be stated as ‘‘after 3 
p.m.’’ For example, the information re-
quired by paragraphs (c)(1) and (c)(2) of 
this section could be stated as follows: 
‘‘Invitation No. GSM–500–1, Revision 
No. X, For Consideration After 3 p.m. 
on August 1, 1991.’’ 

(3) The full business name and ad-
dress of the eligible exporter making 
the offer. 

(4) The name and title of the indi-
vidual signing the offer. 

(5) The telephone number and telex 
or facsimile number of the eligible ex-
porter submitting the offer. 

(6) The CCC bonus in dollar and cents 
requested by the eligible exporter for 
each unit of measure of the eligible 
commodity to be exported to the eligi-
ble country. The offer shall contain 
only one CCC bonus. In offers sub-
mitted in response to an Invitation in 
which CCC has announced the bonus 
amount, the eligible exporter shall 
state the dollar and cents amount of 
the Announced CCC Bonus. 
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(7) The quantity, on a net weight 
basis, (less any dockage, if applicable) 
of the eligible commodity for which 
the eligible exporter wishes to receive 
a CCC bonus pursuant to an EEP 
Agreement. This quantity shall be ex-
clusive of tolerances and expressed in 
the unit of measure specified in the ap-
plicable Invitation. This quantity may 
be less than the sales contract quan-
tity. 

(8) The U.S. coast of export. The Invi-
tation may require the eligible ex-
porter to indicate: The coasts of export 
if more than one coast of export is al-
lowed for an offer; the Canadian port if 
the eligible commodity is to be trans-
shipped through a Canadian port on the 
St. Lawrence River; or the U.S. city 
and state from which the shipments 
will cross the border into the eligible 
country if the eligible commodity is to 
be shipped by rail or truck. 

(9) The quality of the eligible com-
modity to be exported to the eligible 
buyer, if required by the applicable In-
vitation, including any additional qual-
ity specifications not found in the Invi-
tation but included in the tender speci-
fications by the eligible buyer or the 
sales contract with the eligible buyer. 
The Invitation may limit an offer to 
one or more quality designations for 
the eligible commodity. 

(10) The names of the eligible buyer 
and the eligible country. Unless other-
wise provided for in the applicable In-
vitation, an offer shall contain only 
one eligible buyer and one eligible 
country. The Invitation may also pro-
vide that the eligible buyer need not 
necessarily be located in the eligible 
country. 

(11) The date of sale of the sales con-
tract with the eligible buyer. 

(12) The number assigned by the eli-
gible exporter to the sales contract. 

(13) The quantity of the eligible com-
modity specified in the sales contract, 
expressed in the unit of measure speci-
fied in the applicable Invitation. 

(14) The sales contract loading toler-
ance, if any, expressed in a percentage. 

(15) The sales contract unit price, de-
livery terms (e.g., FOB, C&F, etc.); the 
nature of any arrangements or under-
standings of the eligible exporter and 
any other person that would affect the 
sales contract, including but not lim-

ited to arrangements or under-
standings concerning commissions, re-
bates, and other payments if applica-
ble; credit payment terms (e.g., GSM– 
102, GSM–103, or other credit arrange-
ments); and, if required by the applica-
ble Invitation, the discharge port. The 
possible credit payment terms ref-
erenced in an offer are for CCC’s infor-
mation only and are not to be con-
strued as a contingency for consider-
ation or acceptance. The eligible ex-
porter is fully responsible for the ar-
rangement of such payment terms 
independently from the EEP offer and 
CCC bears no responsibility if such 
credit payment terms cannot be se-
cured. 

(16) The delivery period specified in 
the sales contract expressed on the 
basis of either shipment from the 
United States or the Canadian trans-
shipment port or arrival in the eligible 
country. If an arrival period is shown, 
the offer must also indicate an antici-
pated shipment period. If a multiple 
month delivery schedule is agreed upon 
in the sales contract the offer must 
specify the quantity of the eligible 
commodity to be delivered each month 
or at other specified intervals. 

(17) Any options which may be exer-
cised by the eligible buyer under the 
sales contract. If the offer is accepted 
by CCC, the exporter must imme-
diately inform CCC if any such options 
are exercised by the buyer. 

(18) The name and address of the 
sales agent, if any, for the sales con-
tract. 

(19) The designation of bonus pay-
ment under ‘‘Option A’’ or ‘‘Option B,’’ 
as described in § 1494.401(c). 

(20) The words ‘‘ALL ITEM 20 CER-
TIFICATIONS ARE BEING MADE IN 
THIS OFFER’’ which, when included in 
the offer by the eligible exporter, will 
indicate that the eligible exporter is 
certifying that: 

(i) The information furnished to CCC 
with respect to the sales contract is 
correct; 

(ii) The date of sale with an eligible 
buyer was after the issuance date of 
the applicable Invitation; 

(iii) The sale does not replace any 
sale made to the eligible buyer by the 
eligible exporter, or any affiliate or 
subsidiary of the eligible exporter, 
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prior to the issuance date of the appli-
cable Invitation; 

(iv) There are no other arrangements 
or understandings between the eligible 
exporter and any other person that 
would alter the information provided 
under paragraph (c) of this section; 

(v) There were and will be no corrupt 
payments or extra sales services, or 
other items extraneous to the export 
sale provided in connection with the 
export sale, and the transaction com-
plied with applicable U.S. law; 

(vi) The CCC bonus requested in the 
offer has been arrived at independ-
ently, without any consultation, com-
munication, or agreement with any 
other eligible exporter or competitor 
relating to: 

(A) The amount of the CCC bonus; 
(B) The intention to submit an offer; 

or 
(C) The methods or factors used to 

calculate the CCC bonus requested; 
(vii) The CCC bonus requested in the 

offer has not been and will not know-
ingly be disclosed by the eligible ex-
porter, directly or indirectly, to any 
other eligible exporter or competitor 
before the time the offer is to be con-
sidered by CCC, unless otherwise re-
quired by law; 

(viii) No attempt has been made, or 
will be made, by the eligible exporter 
to induce any other concern to submit, 
or not to submit, an offer for the pur-
pose of restricting competition; 

(ix) The signatory of the offer: 
(A) Is the person in the eligible ex-

porter’s organization responsible for 
determining the CCC bonus being re-
quested and has not participated and 
will not participate in any action con-
trary to subparagraphs (c)(20) (vi), (vii), 
and (viii) of this section; or 

(B) Has been authorized in writing to 
act as agent for the eligible exporter 
for the purposes of paragraphs (b) and 
(c) of this section and certifies that the 
eligible exporter named in the offer 
and the signatory have not partici-
pated and will not participate in any 
action contrary to subparagraphs 
(c)(20) (vi), (vii), and (viii) of this sec-
tion; 

(x) If the eligible commodity is vege-
table oil or a vegetable oil product, 
that none of the eligible commodity 
has been or will be used as the basis of 

a claim of a refund, as drawback, pur-
suant to Section 313 of the Tariff Act of 
1930 (19 U.S.C. 1313) of any duty, tax or 
fee imposed under Federal law on an 
imported commodity or product; 

(xi) The agricultural commodity or 
product to be exported under an EEP 
Agreement is a U.S. agricultural com-
modity as defined by § 1494.201(gg). 

(xii) The eligible exporter is pro-
viding the assurances required by §§ 15.4 
and 15b.5 of this title (7 CFR part 15 re-
lates to various non-discrimination 
provisions); 

(xiii) The eligible exporter still meets 
all of the qualification and program 
eligibility requirements of § 1494.301 
and will immediately notify CCC if 
there is a change of circumstances 
which should cause it to fail to meet 
such requirements; and 

(xiv) The eligible exporter is pro-
viding any other certification required 
by the applicable Invitation. 
Any eligible exporter which is unable 
to make the certifications specified in 
this subparagraph (c)(20) must provide 
a written statement to that effect to 
CCC and may include any explanation 
or any additional information for the 
consideration of CCC. CCC will reject 
an offer if the eligible exporter states 
that it is unable to provide the re-
quired certifications, unless CCC deter-
mines that acceptance of the offer 
would be in the best interests of the 
EEP. 

(d) Conditional offers. Any qualifica-
tion or condition in, or added to, the 
offer and not expressly authorized by 
this subpart or the applicable Invita-
tion may make such offer ineligible for 
consideration by CCC. 

(e) CCC’s right to additional informa-
tion. CCC may require the individual 
who signed the offer to provide docu-
mentary evidence of such individual’s 
authority to execute an Agreement 
with CCC on behalf of the eligible ex-
porter making the offer. CCC may re-
quire the eligible exporter to submit 
any other information which CCC 
deems necessary for consideration of 
the eligible exporter’s offer. The ex-
porter must furnish a copy of the sales 
contract to CCC upon request. 

(f) Considerations in making an offer. 
In making an offer, the eligible ex-
porter should take into consideration 
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that the exchange of CCC Certificates 
which may be issued as a bonus will be 
governed by the terms and conditions 
stated on the certificates and by any 
applicable regulations or procedures 
issued by or on behalf of CCC. 

[56 FR 25011, June 3, 1991, as amended at 62 
FR 24561, May 6, 1997] 

§ 1494.601 Acceptance of offers by 
CCC. 

(a) Establishment of acceptable sales 
prices and CCC bonuses. For each Invi-
tation, CCC will establish sales prices 
for the eligible commodity and CCC 
bonus amounts which would be accept-
able to CCC in terms of furthering the 
objectives of the EEP. 

(1) In establishing acceptable sales 
prices for the eligible commodity, CCC 
will consider available relevant market 
data. 

(2) In determining acceptable CCC 
bonus amounts, CCC may take into 
consideration factors such as, but not 
limited to, the following: The pre-
vailing domestic market price of the 
eligible commodity; the price of the 
same agricultural commodity exported 
by other exporting countries to the eli-
gible country; ocean freight rates for 
the export of the eligible commodity 
from the U.S. and other exporting 
countries to the eligible country; the 
particular preferences or purchasing 
practices of buyers in the eligible coun-
try which would customarily affect the 
acceptability of the eligible commodity 
relative to that of competing exports of 
the same agricultural commodity to 
the eligible country from other export-
ing countries; and the cost effective-
ness of the payment of a CCC bonus 
amount in view of CCC’s obligation to 
maximize the use of resources avail-
able for the operation of the EEP. 

(3) The acceptable sales prices and 
bonus amounts will be modified by CCC 
as necessary to take advantage of up-
dated information that becomes avail-
able to CCC. 

(b) Acceptance of offers for a CCC 
bonus on a competitive basis. An offer 
from an eligible exporter for a CCC 
bonus on a competitive bonus that 
meets all of the requirements of this 
subpart will first be reviewed to deter-
mine if the offer contains an accept-
able sales price. If the sales price con-

tained in the offer is found to be ac-
ceptable, then the CCC bonus contained 
in the offer will be reviewed to deter-
mine if the CCC bonus requested is 
found to be acceptable. Offers with ac-
ceptable sales prices and acceptable 
CCC bonuses will be accepted under 
each Invitation beginning with the 
offer having the lowest CCC bonus 
amount, subject to the limitations in 
paragraphs (f) and (h) of this section. 

(c) Acceptance of offers for an an-
nounced CCC bonus. Offers from eligible 
exporters for an Announced CCC Bonus 
that meet all of the requirements of 
this subpart and which contain an ac-
ceptable sales price will be accepted 
under each Invitation on a first-come, 
first-served basis according to the time 
of receipt of the offer, as determined by 
CCC, subject to the limitations in para-
graphs (f) and (h) of this section. 

(d) Notification of acceptance of offers. 
CCC will notify an eligible exporter by 
telephone of the acceptance or rejec-
tion of its offer as soon as possible 
after review of the exporter’s offer by 
CCC but not later than 10 a.m. of the 
next business day after the date the 
offer was submitted for consideration. 
If an offer is rejected, CCC will notify 
the eligible exporter of the basis for 
the rejection. Acceptance of offers will 
be confirmed in writing. The date of 
the telephonic notification of accept-
ance by CCC of the eligible exporter’s 
offer will be the effective date of the 
exporter’s Agreement with CCC. 

(e) Announcement of acceptance of of-
fers. CCC will generally announce the 
acceptance of offers by public press re-
lease as soon as possible after the noti-
fication to the exporter. The announce-
ment will generally include the eligible 
commodity, the eligible country, the 
exporter, the delivery period, the CCC 
bonus, and, if applicable, the class of 
the eligible commodity. 

(f) Limitation on acceptance of offers. 
The total quantity of the eligible com-
modity, exclusive of tolerances, to be 
exported under all offers that are ac-
cepted by CCC pursuant to a particular 
Invitation will not be greater than the 
total quantity of the eligible com-
modity stated in such Invitation. CCC 
may refuse to accept further offers 
under an applicable Invitation if the 
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quantity of the eligible commodity, ex-
clusive of tolerances, already accepted 
totals the quantity, exclusive of toler-
ances, that is being tendered for by the 
eligible buyer, even though such quan-
tity may be less than the total quan-
tity available under that Invitation. 

(g) Rejection of offers. Any offer or 
part of an offer submitted for consider-
ation that is not accepted by CCC by 10 
a.m. of the next business day after the 
date for which the offer was submitted 
for consideration will be deemed to 
have been rejected. 

(h) CCC’s right of rejection. Notwith-
standing any other provisions of this 
subpart, CCC reserves the right to re-
ject any or all offers submitted for con-
sideration on a particular day, includ-
ing those offers that have acceptable 
sales prices and CCC bonus amounts. 

§ 1494.701 Payment of bonus. 
(a) Forms of bonus. The bonus may be 

paid to the exporter in CCC Certifi-
cates or in any other form specified in 
the applicable Invitation which CCC 
determines to be appropriate. 

(b) Quantity on which bonus is paid. 
The quantity of the eligible commodity 
exported from the U.S. which is eligi-
ble for the payment of a CCC bonus is 
the net weight (less any dockage, if ap-
plicable) or count which is established 
by the Official Inspection Certificate, 
the Official Weight Certificate or the 
export bill of lading, whichever is less. 
If the exporter has furnished perform-
ance security under ‘‘Option A’’ of the 
applicable Invitation and wishes the 
bonus to be paid prior to the entry of 
the eligible commodity into the eligi-
ble country, this quantity will be used 
in calculating the bonus value for the 
purposes of making payment to the ex-
porter. If the exporter is not paid the 
bonus until the commodity enters into 
the eligible country, then this quantity 
will also be used in calculating the 
bonus value for the purposes of making 
payment to the exporter, unless in the 
determination of CCC, there is evi-
dence to suggest that there was de-
struction, diversion or loss of the eligi-
ble commodity prior to entry into the 
eligible country. The payment of a 
bonus value to an exporter does not in-
dicate that the bonus has been earned 
by the exporter under the Agreement; 

pursuant to § 1494.801(a)(3), the bonus is 
not earned by the exporter until the el-
igible commodity enters into the eligi-
ble country in accordance with the 
Agreement and the exporter submits 
proof of such entry to CCC. 

(c) Request for bonus payment under 
‘‘Option A.’’ If the exporter has fur-
nished performance security under 
‘‘Option A’’ of the applicable Invitation 
and wishes the bonus to be paid after 
export of the eligible commodity, the 
exporter must, within 30 calendar days 
after the date of export of the eligible 
commodity, furnish to the Director, at 
the address referenced in the Notice to 
Exporters—Contacts for EEP, a written 
request for payment of the bonus. All 
documents submitted to support such a 
request must be acceptable to the Di-
rector. 

(1) To support each bonus payment 
request, the exporter must furnish to 
the Director the following: 

(i) The original or an original copy of 
the on-board bill of lading issued for 
the export carrier and signed by an 
agent of the export carrier. The bill of 
lading must show: 

(A) The identification of the export 
carrier; 

(B) The date and place of issuance; 
(C) The quantity of the eligible com-

modity; 
(D) An on-board date; and 
(E) That the eligible commodity is 

destined for the eligible country. 
(ii) The original or an original copy 

of the Official Weight Certificate, as 
required in the applicable Invitation. 
The certificate must show: 

(A) The identification of the export 
carrier, if known at the time of 
issuance; 

(B) The date and place of issuance; 
and 

(C) The weight or count of the eligi-
ble commodity. 

(iii) The original or an original copy 
of the Official Inspection Certificate, 
as required in the applicable Invita-
tion. The certificate must show: 

(A) The identification of the export 
carrier, if known at the time of 
issuance; 

(B) The date and place of issuance; 
(C) The quantity of the eligible com-

modity to which the certificate relates; 
and 
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(D) The quality description of the eli-
gible commodity. 

(iv) If the documents submitted 
under paragraphs (c)(1)(ii) and (iii) of 
this section do not specify the export 
carrier, the exporter must also submit 
a signed certification that the com-
modity represented by the Official In-
spection and/or the Official Weight cer-
tificates is the identical eligible com-
modity represented on the export bill 
of lading. 

(2) If the export of the eligible com-
modity was by lash barge, the exporter 
must furnish, in addition to the docu-
ments required by paragraph (c)(1) of 
this section, a statement from the ves-
sel’s agent showing that the lash barge 
was loaded to the lash vessel named in 
the on-board lash bill of lading and 
that the eligible commodity is destined 
for the eligible country. 

(3) If the export of the eligible com-
modity was from a Canadian trans-
shipment port on the St. Lawrence 
River, the exporter must furnish to the 
Director the following, in addition to 
the documents required by paragraph 
(c)(1) of this section: 

(i) Documentary evidence covering 
the movement of the eligible com-
modity from the United States to the 
export carrier described in the on- 
board bill of lading issued at the Cana-
dian transshipment port and showing 
the information provided in paragraphs 
(c)(1) and, if applicable, (c)(2) of this 
section; and 

(ii) A certification that the eligible 
commodity exported is the identical el-
igible commodity that was shipped 
from the United States. 

(4) If the export of the eligible com-
modity was by railcar or truck, the ex-
porter must furnish to the Director the 
following, in addition to the documents 
required by paragraphs (c)(1)(ii) and 
(iii) of this section: 

(i) The authenticated landing certifi-
cate or similar document issued by the 
government of the eligible country; 
and 

(ii) The original or an original copy 
of the bill of lading issued at the point 
of loading the railcar or truck. The bill 
of lading must show: 

(A) The identification of the export 
carrier; 

(B) The date and place of issuance; 

(C) The quantity of the eligible com-
modity; 

(D) The date that the railcar or truck 
was loaded; and 

(E) That the eligible commodity is 
destined for the eligible country. 

(d) Request for bonus payment under 
‘‘Option B.’’ If the exporter has fur-
nished performance security under 
‘‘Option B’’ of the applicable Invitation 
and wishes the bonus to be paid after 
the entry of the exported eligible com-
modity into the eligible country, the 
exporter must, within 60 calendar days 
after the date of entry of the eligible 
commodity into the eligible country, 
furnish to the Director at the address 
referenced in the Notice to Exporters— 
Contracts for EEP, a written request 
for payment of the bonus. To support 
each request, the exporter must furnish 
to the Director, in a form acceptable to 
the Director, the documents specified 
in paragraph (c) of this section, as ap-
plicable, along with the certification of 
entry specified in § 1494.401(f)(2). 

(e) Time frame for payment of a bonus. 
CCC will endeavor to pay the bonus to 
the exporter within 10 business days 
after CCC determines that the docu-
ments supporting the bonus request are 
acceptable. 

(f) Certificate amount. If CCC decides 
to pay the bonus in the form of a CCC 
Certificate(s), the dollar value of the 
certificate(s) issued to the exporter 
will be determined by multiplying the 
CCC bonus specified in the Agreement 
by the net quantity of the eligible com-
modity on which the bonus is to be 
paid, as specified in paragraph (b) of 
this section, less any dockage if appli-
cable. 

(g) Late requests for bonus payment. If 
CCC decides to pay the bonus in the 
form of a CCC Certificate(s) and the ex-
porter fails to request issuance of the 
certificate(s) within 30 calendar days 
after the date of export of the eligible 
commodity, if the exporter has chosen 
performance security ‘‘Option A,’’ or 
within 60 days after the entry of the el-
igible commodity into the eligible 
country, if the exporter has chosen per-
formance security ‘‘Option B’’, CCC 
may, upon issuing the certificate(s), 
discount the certificate(s) in an 
amount determined appropriate by CCC 
to compensate it for costs which may 
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be incurred by CCC as a result of the 
exporter’s delay. 

§ 1494.801 Enforcement and termi-
nation of agreements with CCC. 

(a) Performance in accordance with an 
Agreement with CCC. (1) An exporter 
which enters into an Agreement with 
CCC must ensure that the eligible com-
modity is exported from the U.S. and 
enters the eligible country in accord-
ance with the terms and conditions of 
the Agreement. 

(2) The diversion of the eligible com-
modity to a country other than the eli-
gible country is prohibited. Trans-
shipments of the eligible commodity 
are permitted only if specifically al-
lowed in the applicable Invitation or 
for shipment through a Canadian 
transshipment port on the St. Law-
rence River if the eligible commodity 
had been shipped from the United 
States via the Great Lakes coastal 
range and its identity had been pre-
served until shipped from Canada. 

(3) Regardless of whether or not a 
bonus has been paid by CCC to the ex-
porter pursuant to § 1494.701, the bonus 
is not earned by the exporter until the 
eligible commodity enters into the eli-
gible country in accordance with the 
Agreement. In order to retain a bonus 
or request payment of a bonus, depend-
ing upon the option chosen for fur-
nishing performance security, and to 
request cancellation of the perform-
ance security, the exporter must pro-
vide evidence to CCC, as specified in 
§ 1494.401(f)(2), that the eligible com-
modity entered into the eligible coun-
try. If, on the basis of evidence avail-
able to it, CCC determines that there 
was destruction, diversion or loss of 
the eligible commodity prior to entry 
into the eligible country, CCC will not 
release the amount of performance se-
curity corresponding to the amount of 
eligible commodity for which insuffi-
cient evidence of entry into the eligible 
country was presented to CCC until: 

(i) CCC recovers from the exporter 
the amount of the bonus corresponding 
to such amount of the eligible com-
modity, if the exporter has already 
been paid the bonus under performance 
security ‘‘Option A’’; and 

(ii) The requirements of either 
§ 1494.401(f)(1)(ii) or § 1494.401(f)(1)(iii) 
have been met. 

(4) The failure of an exporter to per-
form in full and to fulfill all of its obli-
gations under the Agreement will con-
stitute a breach of the Agreement. An 
exporter which breaches the Agree-
ment may be required to forfeit its 
right to receive or retain part or all of 
the bonus authorized or paid under the 
Agreement and may also be liable to 
CCC for damages. Examples of an ex-
porter’s failure to perform under the 
Agreement include, but are not limited 
to, the following: 

(i) The exporter does not ship all of 
the required amount of the eligible 
commodity in accordance with the de-
livery period stated in the Agreement; 

(ii) The exporter exports an amount 
of the eligible commodity that is in-
consistent with the quality specifica-
tions in the Agreement; 

(iii) The exporter is unable to provide 
a certification that all of the eligible 
commodity exported pursuant to the 
Agreement was entered into the eligi-
ble country; 

(iv) The eligible commodity is trans-
shipped through any country, other 
than Canada, unless specifically al-
lowed in the applicable Invitation; or 

(v) The eligible commodity is trans-
shipped through Canada without hav-
ing its identity preserved. 

(5) If the eligible commodity is to be 
delivered to the eligible buyer in mul-
tiple shipments, CCC may decide to 
consider the shipments separately in 
determining whether the exporter has 
failed to perform under the Agreement. 

(b) Return of bonus. An exporter that 
fails to fulfill all of its obligations 
under the Agreement shall be in de-
fault. If an exporter that has already 
been paid the bonus value defaults, 
CCC shall have the right to recover the 
bonus value paid for the quantity of 
the eligible commodity with respect to 
which the exporter failed to perform 
under the Agreement. 

(1) If CCC has paid this bonus value 
in the form of a CCC Certificate(s), the 
exporter shall pay to CCC the higher 
of: 

(i) The dollar value of the CCC Cer-
tificate(s); 
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(ii) The dollar amount received for 
the CCC Certificate(s) if the CCC Cer-
tificate(s) was transferred to another 
party; or 

(iii) The dollar amount of the pro-
ceeds from the sale of the CCC-owned 
commodities exchanged for the CCC 
Certificate(s) if the commodities were 
sold to another party. 

(2) If CCC has paid this bonus value 
in some other form, as specified in the 
applicable Invitation, the exporter 
shall pay to CCC the dollar and cents 
amount or equivalent of the bonus 
value paid to the exporter. 

(c) Liability for liquidated damages. 
The exporter’s failure to perform under 
the Agreement will cause serious and 
substantial losses to CCC, such as dam-
ages to the EEP and CCC’s domestic 
price support program, storage 
charges, and administrative and other 
costs incurred. If the exporter breaches 
the Agreement, the exporter will be 
liable to pay to CCC as liquidated dam-
ages an amount obtained by applying 
the method or rate for determining 
damages specified in the applicable In-
vitation to the quantity of the eligible 
commodity with respect to which the 
exporter failed to perform under such 
Agreement. In submitting an offer in 
response to an Invitation issued under 
this subpart, the exporter agrees that 
such liquidated damages are reasonable 
estimates of the probable actual dam-
ages which may be incurred by CCC. 

(d) Decision to hold the exporter harm-
less for liquidated damages. CCC will 
hold an exporter harmless for the pay-
ment of liquidated damages if: 

(1) The exporter’s failure to perform 
under the Agreement was due to causes 
solely without the exporter’s fault or 
negligence and the exporter had taken 
the necessary action to enable it to ex-
port the required quantity of the eligi-
ble commodity and enter it into the el-
igible country; or 

(2) The eligible commodity was lost 
or destroyed after it had been placed 
aboard the export carrier. 

In making the decision whether to hold 
an exporter harmless pursuant to this 
paragraph, CCC may consider any in-
formation available to CCC, including 
any information provided to it by the 
exporter. 

(e) Fraud, scheme or device. Notwith-
standing any other provision of law, 
CCC may take action to recover any 
bonus paid or to hold the exporter lia-
ble for the payment of damages caused 
to CCC if the exporter engages in fraud 
with respect to the EEP, or adopts or 
participates in adopting a scheme or 
device which is designed to evade this 
subpart or which has the effect of evad-
ing this subpart. Such acts shall in-
clude, but are not limited to: 

(1) Concealing information which is 
required by this subpart; or 

(2) Submitting information which is 
known by the exporter to be false or er-
roneous. 

(f) CCC’s right to recover amounts due 
CCC by exporters. If the exporter 
breaches its obligations under the 
Agreement and becomes liable to CCC 
for repayment of the bonus value or for 
liquidated or other damages, CCC re-
serves the right to recover such 
amounts due CCC by making a claim 
against the performance security fur-
nished to CCC, as described under 
§ 1494.401, or by taking any other meas-
ures available to CCC as a result of this 
subpart or any laws or regulations, in-
cluding debt settlement regulations, 
applicable to CCC. 

(g) Shipping tolerances. If the exporter 
exports and enters into the eligible 
country, in accordance with the re-
quirements of the Agreement, a quan-
tity of the eligible commodity which is 
less than the quantity specified in 
§ 1494.501(c)(7) but not less than such 
quantity minus 5 percent, the exporter 
shall not be required to pay liquidated 
damages for failure to perform under 
the Agreement for the quantity which 
failed to be exported and entered into 
the eligible country. If an exporter ex-
ports and enters into the eligible coun-
try, in accordance with the require-
ments of the Agreement, a quantity of 
the eligible commodity which is great-
er than the quantity specified in 
§ 1494.501(c)(7), the exporter may re-
quest payment of the bonus value 
based upon the actual quantity, on a 
net weight basis, exported and entered 
into the eligible country, but not 
greater than the quantity specified in 
§ 1494.501(c)(7), plus 5 percent. 

(h) Termination of agreements. (1) CCC 
may, by written notice to the exporter, 
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terminate an Agreement, in whole or 
in part, as a result of: 

(i) the failure of the exporter to carry 
out any provisions of the Agreement; 

(ii) the failure of the exporter to 
maintain a business office in the U.S.; 

(iii) the failure of the exporter to 
maintain an agent in the U.S. for serv-
ice of process; or 

(iv) the suspension or debarment of 
the exporter from participation in CCC 
or other U.S. Government programs. 
If an Agreement is terminated by CCC 
pursuant to this subparagraph, CCC 
will not compensate the exporter for 
any costs incurred by the exporter. The 
exporter will be liable to CCC for any 
funds owed to CCC for the repayment 
of any bonus already paid and may be 
liable to CCC for liquidated or other 
damages suffered by CCC. If CCC in-
tends to hold the exporter liable for 
liquidated damages, and it has not al-
ready so notified the exporter prior to 
the termination of the Agreement, CCC 
will generally do so at the time that it 
notifies the exporter of the termi-
nation of the Agreement. 

(2) CCC may, by written notice to the 
exporter, terminate an Agreement, in 
whole or in part, if CCC determines it 
to be in the best interest of CCC. If an 
agreement is so terminated, the ex-
porter will be compensated for reason-
able losses, as determined by CCC, re-
sulting from such termination. These 
losses will not include lost profits and 
will not exceed the bonus value under 
the Agreement. 

(i) Amendment of agreements. (1) CCC 
will have the authority to amend an 
Agreement, either before or after such 
Agreement has been breached by the 
exporter, if the exporter requests that 
the Agreement be amended and CCC de-
termines that such amendment would 
serve the best interests of the EEP. 
The exporter may be required to sub-
mit documentary evidence to CCC to 
demonstrate that it is making progress 
toward fulfilling the Agreement before 
CCC will consider amending the Agree-
ment. All requests for amendments 
submitted by exporters, and all amend-
ments made by CCC to an Agreement, 
under this subpart shall be in writing. 

(2) Prior to amending an Agreement 
with the exporter, CCC will consider 
whether the amendment to the Agree-

ment should include a reduction in the 
CCC bonus or a modification of the 
sales price. If CCC determines that the 
CCC bonus and the sales price are still 
acceptable, it may amend the Agree-
ment to incorporate the exporter’s re-
quested change, while maintaining the 
current CCC bonus and sales price, pro-
vided that the amendment would oth-
erwise serve the best interests of the 
EEP. If CCC determines that the CCC 
bonus and/or the sales price are no 
longer acceptable, due to changes in 
market or other conditions, it will so 
inform the exporter. If the exporter 
still requests that the Agreement be 
amended, CCC and the exporter will 
enter into discussions in an attempt to 
arrive at a new CCC bonus and/or sales 
price which would be acceptable to 
CCC. If these discussions are success-
ful, then CCC may amend the Agree-
ment to incorporate the exporter’s re-
quested change as well as the new CCC 
bonus and/or sales price, provided that 
the amendment would otherwise serve 
the best interests of the EEP. If these 
discussions are unsuccessful, then the 
Agreement will not be amended and 
the exporter will be considered to be in 
breach of the Agreement if it fails to 
perform under the terms of the Agree-
ment. 

(j) Amendments to sales contracts. In 
the event of an amendment to the sales 
contract between the exporter and the 
eligible buyer or a change in the deliv-
ery schedule, CCC will determine 
whether the amendment or change 
would constitute a breach of the Agree-
ment. If CCC determines that the 
amendment or change would constitute 
a breach of the Agreement, CCC may 
terminate the Agreement. In the alter-
native, if CCC determines that a con-
tinuation of the Agreement would 
serve the best interests of the EEP, and 
if the exporter requests an amendment, 
CCC may amend the Agreement to take 
into account the amendment to the 
sales contract or change in delivery 
schedule. An amendment to an Agree-
ment will be in accordance with para-
graph (i)(1) of this section. CCC will 
promptly advise the exporter of its de-
termination in writing by letter, fac-
simile, or telex. 
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§ 1494.901 Dispute resolution and ap-
peals. 

(a) Dispute resolution. (1) The Director 
of the CCC Operations Division (Direc-
tor, CCCOD) and the exporter will at-
tempt to resolve any disputes, includ-
ing any adverse determinations made 
by CCC, arising under the EEP, this 
subpart, the applicable Invitation, or 
the Agreement. 

(2) The exporter may seek reconsider-
ation of a determination by the Direc-
tor, CCCOD relating to the Agreement 
by submitting a letter requesting re-
consideration to the Director, CCCOD, 
within 30 days of the date of the deter-
mination. For the purposes of this sec-
tion, the date of a determination will 
be the date of the letter or other means 
of notification to the exporter of the 
determination. The exporter may in-
clude with the letter requesting recon-
sideration any additional information 
which it wishes the Director, CCCOD, 
to consider in reviewing its request. 
The Director, CCCOD, will respond to 
the request for reconsideration within 
30 days of the date on which the re-
quest or the final documentary evi-
dence submitted by the exporter is re-
ceived by him, whichever is later, un-
less the GSM extends the time per-
mitted for response. If the exporter 
fails to request reconsideration of a de-
termination by the Director, CCCOD, 
that the exporter owes any funds to 
CCC under the Agreement, then such 
funds will become a debt of the ex-
porter to CCC at the expiration of the 
30-day period for submitting such a re-
quest. 

(3) If the exporter requested a recon-
sideration of a determination by the 
Director, CCCOD, pursuant to subpara-
graph (a)(2) of this section, and the Di-
rector, CCCOD, upheld the original de-
termination, then the exporter may ap-
peal the determination to the GSM in 
accordance with the procedures set 
forth in paragraph (b) of this section. If 
the exporter fails to appeal the deter-
mination to the GSM, then any funds 
owed to CCC will become a debt of the 
exporter to CCC at the expiration of 
the 30-day period for submitting an ap-
peal to the GSM. 

(b) Appeal procedures. (1) An exporter 
which has exhausted the procedures set 
forth in paragraph (a) of this section 

may appeal to the GSM a determina-
tion of the Director, CCCOD, relating 
to the Agreement between the exporter 
and CCC. An appeal to the GSM must 
be in writing and filed with the office 
of the GSM no later than 30 days fol-
lowing the date of the final determina-
tion by the Director, CCCOD. In this 
appeal to the GSM, the exporter shall 
be entitled to an administrative hear-
ing before the GSM, if the exporter in-
dicates in its appeal letter that it de-
sires such a hearing. 

(2) If the exporter does not desire an 
administrative hearing, the exporter 
may submit any additional written in-
formation or documentation which it 
desires the GSM to consider in acting 
upon its appeal. This information or 
documentation may be submitted to 
the GSM up until the time that a deci-
sion is made by the GSM. The GSM 
will base the determination upon infor-
mation contained in the administra-
tive record. The GSM will endeavor to 
make a decision on an appeal not in-
volving a hearing within 60 days of the 
date on which the GSM receives the ap-
peal or the date that final documen-
tary evidence is submitted by the ex-
porter to the GSM, whichever is later. 

(3) If the exporter has indicated that 
it desires an administrative hearing, 
the GSM will set a date and time for 
the hearing which is mutually conven-
ient for the GSM and the exporter. 
This date will ordinarily be within 60 
days of the date on which the GSM re-
ceives the request for hearing. The 
hearing will be an informal procedure. 
The exporter and/or its counsel may 
present any administrative or docu-
mentary evidence to the GSM which it 
desires to have the GSM consider in 
making a determination. A transcript 
of the hearing will not ordinarily be 
prepared unless the exporter bears the 
costs involved in preparing the tran-
script, although the GSM may arrange 
to have a transcript prepared at the ex-
pense of the Government if it is deter-
mined to be appropriate. The exporter 
may provide additional written infor-
mation to the GSM up until the time 
that the GSM makes a determination. 
The GSM will base the determination 
upon the information contained in the 
administrative record and will endeav-
or to make a decision within 60 days of 
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the date of the hearing or the date of 
receipt of the transcript, if one is to be 
prepared, whichever is later. 

(4) The decision of the GSM will be 
the final determination of CCC and the 
exporter will be entitled to no further 
administrative appellate rights. 

(5) If the GSM upholds a determina-
tion of the Director, CCCOD, that the 
exporter owes any funds to CCC under 
the Agreement, then such funds will 
become a debt of the exporter to CCC. 

(c) Failure to comply with determina-
tion. If, for any reason, the exporter 
has failed to pay funds to CCC which 
have been determined to be owed to 
CCC under the Agreement and the ex-
porter has exhausted its rights under 
this section or has failed to exercise 
such rights, then CCC will have the 
right to withdraw funds from the per-
formance security established by the 
exporter or to take any other measures 
available to CCC as result of this sub-
part or any laws or regulations, includ-
ing debt settlement regulations, appli-
cable to CCC. 

(d) Exporter’s obligation to perform. 
The exporter will continue to have an 
obligation to perform under the Agree-
ment pending the conclusion of all pro-
cedures under this section. 

§ 1494.1001 Miscellaneous provisions. 
(a) Assignments. The exporter may 

not assign the Agreement or any rights 
thereunder, including the right to re-
ceive a bonus under the Agreement. 

(b) Maintenance of records and access 
to premises. (1) For a period of five years 
after CCC agrees to the cancellation of 
an exporter’s performance security for 
an Agreement, the exporter must 
maintain accurate records showing 
sales and deliveries of the eligible com-
modity exported in connection with 
the Agreement. The Secretary of Agri-
culture and the Comptroller General of 
the United States, through their au-
thorized representatives, will have full 
and complete access to the premises of 
the exporter during regular business 
hours from the effective date of the 
Agreement until the expiration of such 
five-year period to inspect, examine, 
audit and make copies of the exporter’s 
books, records and accounts concerning 
transactions relating to the Agree-
ment, including, but not limited to, fi-

nancial records and accounts per-
taining to sales, inventory, processing, 
and administrative and incidental 
costs, both normal and unforeseen. 
From the effective date of the Agree-
ment and until the expiration of such 
five-year period, the exporter may be 
required to make available to the Sec-
retary of Agriculture and the Comp-
troller General of the United States, 
through their authorized representa-
tives, records that pertain to trans-
actions conducted outside the program, 
if, in the opinion of the GSM, such 
records would pertain directly to the 
review of transactions undertaken by 
the exporter in connection with the 
performance of an EEP Agreement. 

(2) The exporter must maintain the 
certification of entry specified in 
§ 1494.401(f)(2), and must provide access 
to such document if requested by the 
Secretary of Agriculture or an author-
ized representative, for the five-year 
period specified in subparagraph (b)(1) 
of this section. 

(c) Arrival verification reviews. CCC 
will review, on an annual basis, a suffi-
cient number of exports made in con-
nection with EEP Agreements to en-
sure that the eligible commodity which 
was exported pursuant to each such 
Agreement arrived in the eligible coun-
try specified in the Agreement. 

(d) Signatory on certifications. Any 
certification required from a person 
pursuant to this subpart or an Invita-
tion must be signed by the person, if an 
individual, or by a partner or officer of 
the person, if the person is a partner-
ship or a corporation, respectively. 

(e) Officials not to benefit. No member 
of or Delegate to Congress, or Resident 
Commissioner, will participate or 
share in any of the benefits of any 
Agreement entered into pursuant to 
the EEP, but this provision may not be 
construed to extend to an Agreement 
made by CCC with a corporation for its 
general benefit. 

(f) Paperwork Reduction Act. The in-
formation collection requirements con-
tained in this subpart have been ap-
proved by the Office of Management 
and Budget (OMB) in accordance with 
the provisions of 44 U.S.C. chapter 35 
and have been assigned OMB control 
number 0551–0028. 
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(g) Waiver of irregularities. CCC re-
serves the right to waive any infor-
mality or minor irregularity with re-
spect to any aspect of the operation of 
the EEP or any Agreement executed 
thereunder in order to best accomplish 
the purposes of the program. 

Subpart C—Dairy Export Incentive 
Program Criteria 

AUTHORITY: 7 U.S.C. 5663. 

SOURCE: 56 FR 26324, June 7, 1991, unless 
otherwise noted. 

§ 1494.1100 General statement. 
This subpart sets forth the criteria to 

be considered in evaluating and approv-
ing proposals for initiatives to facili-
tate export sales under the Commodity 
Credit Corporation’s (CCC) Dairy Ex-
port Incentive Program (DEIP). These 
criteria are interrelated and will be 
considered together in order to select 
eligible commodities and eligible coun-
tries for DEIP initiatives which will 
best meet the program’s objectives. 
The objectives of the program are to 
increase U.S. agricultural commodity 
exports and to encourage other coun-
tries exporting agricultural commod-
ities to undertake serious negotiations 
on agricultural trade problems. Under 
the DEIP, bonuses are made available 
by CCC to enable exporters to meet 
prevailing world prices for targeted 
dairy products in targeted destina-
tions. In the operation of the DEIP, 
CCC will make reasonable efforts to 
avoid the displacement of commercial 
export sales of U.S. dairy products and 
to ensure that sales facilitated by the 
DEIP are in addition to, and not in 
place of, any export sales of dairy prod-
ucts that the exporter would have oth-
erwise made in the absence of the pro-
gram. 

§ 1494.1101 Criteria. 
The criteria considered in evaluating 

and approving proposals for the DEIP 
are those set forth in § 1494.20 of this 
part. 

Subpart D—Dairy Export Incentive 
Program Operations 

AUTHORITY: 15 U.S.C. 713a–14, 714c. 

SOURCE: 57 FR 45263, Oct. 1, 1992, unless 
otherwise noted. 

§ 1494.1200 Program operations. 
This subpart contains the regulations 

governing the operation of the Dairy 
Export Incentive Program (DEIP) of 
the Commodity Credit Corporation 
(CCC). Under the DEIP, CCC facilitates 
the export of U.S. dairy products by 
paying bonuses to exporters which ex-
port U.S. dairy products to targeted 
markets in accordance with the terms 
and conditions of an Agreement en-
tered into between the exporter and 
CCC. Except as otherwise provided in 
this subpart, the program operations 
provisions of subpart B of this part, re-
lating to the Export Enhancement Pro-
gram, will also apply to the DEIP. Any 
terms or conditions applicable to a par-
ticular Invitation for Offers (Invita-
tion) under the DEIP, beyond those 
terms or conditions set forth in this 
subpart or subpart B of this part, will 
be specifically provided for in such In-
vitation. 

§ 1494.1201 Paperwork Reduction Act. 
The information collection require-

ments contained in this subpart have 
been approved by the Office of Manage-
ment and Budget (OMB) in accordance 
with the provisions of 44 U.S.C. chapter 
35 and have been assigned OMB control 
No. 0551–0029. 

PART 1495 [RESERVED] 

PART 1499—FOOD FOR PROGRESS 
PROGRAM 

Sec. 
1499.1 General statement. 
1499.2 Definitions. 
1499.3 Eligibility determination. 
1499.4 Application process. 
1499.5 Agreements. 
1499.6 Payments. 
1499.7 Transportation of goods. 
1499.8 Entry and handling of commodities. 
1499.9 Damage to or loss of commodities. 
1499.10 Claims for damage to or loss of com-

modities. 
1499.11 Use of commodities and sales pro-

ceeds. 
1499.12 Subrecipients. 
1499.13 Recordkeeping and reporting re-

quirements. 
1499.14 Noncompliance with an agreement. 
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1499.15 Suspension, termination, and close-
out of agreements. 

1499.16 Appeals. 
1499.17 Paperwork Reduction Act. 

AUTHORITY: 7 U.S.C. 1736o; and 15 U.S.C. 
714b and 714c. 

SOURCE: 74 FR 13066, Mar. 26, 2009, unless 
otherwise noted. 

§ 1499.1 General statement. 
(a) This part sets forth the general 

terms and conditions governing the do-
nation of commodities by the Com-
modity Credit Corporation (CCC) to 
participants in the Food for Progress 
Program (FFPr). Under FFPr, partici-
pants use the donated commodities or 
proceeds from the sale of such com-
modities to implement activities in a 
foreign country pursuant to an agree-
ment with CCC. The Foreign Agricul-
tural Service (FAS) of the Department 
of Agriculture (USDA) administers 
FFPr on behalf of CCC. 

(b) In addition to the provisions of 
this part, other regulations of general 
application issued by USDA, including 
the regulations set forth in Chapter 30 
of this title, are applicable to the 
FFPr. All provisions of the CCC Char-
ter Act (15 U.S.C. 714 et seq.) and any 
other statutory provisions that are 
generally applicable to CCC are appli-
cable to FFPr and the regulations set 
forth in this part. 

(c) This part shall not apply to a do-
nation by CCC to a foreign government 
or an intergovernmental agency or or-
ganization (such as the United Nations’ 
World Food Program) under FFPr. 

§ 1499.2 Definitions. 
The following definitions are applica-

ble to this part: 
Activity means a project to be carried 

out by a participant, directly or 
through a subrecipient, to fulfill the 
objectives of an agreement. 

Agreement means a legally binding 
agreement entered into between CCC 
and a participant to implement activi-
ties under FFPr. 

CCC means the Commodity Credit 
Corporation and includes any official 
of the United States delegated the re-
sponsibility to act on behalf of CCC. 

CCC-provided funds means U.S. dol-
lars provided under an agreement to a 
participant for expenses for the inter-

nal transportation, storage and han-
dling of the donated commodities, ex-
penses involved in the administration 
and monitoring of the activities under 
the agreement, and technical assist-
ance related to the monetization of do-
nated commodities. 

Commodities mean U.S. agricultural 
commodities or products of U.S. agri-
cultural commodities. 

Donated commodities means the com-
modities donated by CCC to a partici-
pant under an agreement. The term 
may include donated commodities that 
are used to produce a further processed 
product for use under the agreement. 

FAS means the Foreign Agricultural 
Service acting on behalf of CCC. 

FFPr means the Food for Progress 
Program. 

Force majeure is a common clause in 
contracts, exempting the parties for 
non-fulfillment of their obligations as 
a result of conditions beyond their con-
trol, such as earthquakes, floods or 
war. 

Income means interest earned on sale 
proceeds and other resources received 
by a participant, other than sale pro-
ceeds, as a result of carrying out an 
agreement. The term may include re-
sources from VAT refunds, activity 
fees, interest on loans, and other 
sources. 

Participant means an entity with 
which CCC has entered into an agree-
ment. 

Subrecipient means a legal entity that 
receives donated commodities, income, 
sale proceeds or other resources from a 
participant for the purpose of imple-
menting in the targeted country activi-
ties described in a FFPr agreement and 
that is accountable to such participant 
for the use of such commodities, funds, 
or resources. The term may include 
foreign or international organizations 
(such as agencies of the United Na-
tions) at the discretion of FAS. 

Sale proceeds mean funds received by 
a participant from the sale of donated 
commodities. 

Targeted country means the country 
in which activities are implemented 
under an agreement. 
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§ 1499.3 Eligibility determination. 
(a) An entity will be eligible to be-

come a participant only after FAS de-
termines that the entity has: 

(1) Organizational experience in im-
plementing and managing awards, and 
the capability and personnel to de-
velop, implement, monitor, report on, 
and provide accountability for activi-
ties in accordance with this part; 

(2) Experience working in the pro-
posed targeted country; 

(3) An adequate financial framework 
to implement the activities the entity 
proposes to carry out under FFPr. In 
order to determine whether the entity 
is financially responsible, FAS may re-
quire it to submit corporate policies 
and financial materials that have been 
audited or otherwise reviewed by a 
third party; 

(4) A person or agent located in the 
United States with respect to which 
service of judicial process may be ob-
tained by FAS on behalf of the entity; 
and 

(5) An operating financial account in 
the proposed targeted country, or a 
satisfactory explanation for not having 
such an account and a description of 
how a FFPr agreement would be ad-
ministered without such an account. 

(b) In determining whether an entity 
will be eligible to be a participant, 
FAS may consider the entity’s pre-
vious compliance or noncompliance 
with the provisions of this part and 
part 1599 of this title. FAS may con-
sider matters such as whether the enti-
ty corrected deficiencies in the imple-
mentation of an agreement in a timely 
manner and whether the entity has 
timely and accurately filed reports and 
other submissions that are required to 
be filed with FAS and other agencies of 
the United States. 

§ 1499.4 Application process. 
(a) An entity seeking to enter into an 

agreement with CCC shall submit an 
application, in accordance with this 
section, that sets forth its proposal to 
carry out activities under FFPr in the 
proposed targeted country. An applica-
tion shall contain the items specified 
in paragraph (b) of this section and 
shall be submitted electronically to 
FAS at the address set forth at http:// 
www.fas.usda.gov. An entity that has 

not yet met the eligibility require-
ments in § 1499.3 may submit an appli-
cation, but FAS will not enter into an 
agreement with an entity until FAS 
had made a determination of eligibility 
under § 1499.3. 

(b) An applicant shall include the fol-
lowing items in its application: 

(1) A completed Form SF–424, which 
is a standard application for Federal 
assistance; 

(2) An introduction that contains the 
elements specified in paragraph (c) of 
this section; and 

(3) A plan of operation that contains 
the elements specified in paragraph (d) 
of this section. 

(c) The introduction shall include: 
(1) An explanation of the need for the 

food aid in the targeted country and 
how the applicant’s proposed activities 
would address that need; 

(2) Information regarding the appli-
cant’s ability to become registered and 
operate in the targeted country; 

(3) Information about the applicant’s 
past food aid projects; and 

(4) A budget that details the amount 
of any sale proceeds, income, and CCC- 
provided funds that the applicant pro-
poses to use to fund: 

(i) Administrative costs; 
(ii) Inland transportation, storage 

and handling costs; and 
(iii) Activity costs. 
(d) A plan of operation shall include: 
(1) The name of the targeted country 

where the proposed activities would be 
implemented; 

(2) The kind, quantity, and proposed 
use of the commodities requested, and 
any commodities that would be accept-
able substitutions therefor, and the 
proposed delivery schedule; 

(3) If monetization or barter is pro-
posed: 

(i) The quantity of the requested 
commodities that would be sold or 
bartered; 

(ii) The amount of sale proceeds an-
ticipated; 

(iii) The amount of income expected 
to be generated; 

(iv) The anticipated monetization 
completion date; 

(v) The goods or services to be gen-
erated from the barter of the requested 
commodities; and 
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(vi) The value of the goods or services 
anticipated to be generated from the 
barter of the requested commodities. 

(4) A list of each of the activities 
that would be implemented, with a 
brief statement of the objectives to be 
accomplished under each activity; 

(5) For each proposed activity, the 
targeted geographic area, anticipated 
beneficiaries, and methods that the ap-
plicant would use to choose such bene-
ficiaries, including obtaining and con-
sidering statistics on poverty levels, 
food deficits, and any other required 
items set forth on the FAS Web site at 
http://www.fas.usda.gov. 

(6) For each proposed activity: 
(i) An explanation of whether the ac-

tivity would be carried out through the 
distribution or barter of the requested 
commodities or funded by sale pro-
ceeds, income, or a combination there-
of; and 

(ii) The amount of commodities re-
quested and of any sale proceeds and 
income expected to be generated to 
carry out such activity; and 

(iii) A detailed description of the ac-
tivity, including the steps involved in 
its implementation and the anticipated 
completion date; 

(7) Any cash or non-cash contribu-
tions that the applicant expects to re-
ceive from non-CCC sources that: 

(i) Are critical to the implementa-
tion of the proposed activities; or 

(ii) Enhance the implementation of 
the activities; 

(8) Any subrecipient that would be 
involved and a description of each sub-
recipient’s responsibilities and its ca-
pability to perform responsibilities; 

(9) Any governmental or nongovern-
mental entities that would be involved 
and the extent to which FFPr will 
strengthen or increase the capabilities 
of such entities to further economic de-
velopment in the targeted country; 

(10) The method by which the appli-
cant intends to inform beneficiaries of 
an activity about the source of the re-
quested commodities or funding for the 
activity and, where the beneficiaries 
will be receiving the commodities di-
rectly, how to prepare and use them 
properly; 

(11) Established baselines, a timeline, 
and proposed outcomes that would en-
able FAS to measure the applicant’s 

progress towards achieving the objec-
tives of the proposed activities; 

(12) If the proposed activities would 
involve the use of sale proceeds or in-
come: 

(i) The process that the applicant 
would use to sell the requested com-
modities, including steps the applicant 
would take to use, to the extent pos-
sible, the private sector in the mone-
tization process; and 

(ii) The procedures that the applicant 
would use to assure that sale proceeds 
and income are received and deposited 
into a separate, interest-bearing ac-
count and disbursed from such account 
for use only in accordance with the 
agreement; 

(13) A description of any port, trans-
portation, storage, and warehouse fa-
cilities that would be used with suffi-
cient detail to demonstrate that they 
would be adequate to handle the re-
quested commodities without undue 
spoilage or waste, and, in cases where 
the applicant proposes to distribute 
some or all of the requested commod-
ities, a description of how they would 
be transported from the receiving port 
to the point at which distribution 
would be made to the beneficiaries; 

(14) Any reprocessing or repackaging 
of the requested commodities that 
would take place prior to the distribu-
tion, sale or barter by the applicant; 

(15) The action the applicant would 
take to ensure that any commodities 
to be distributed to beneficiaries, rath-
er than sold, would be imported and 
distributed free from all customs, du-
ties, tolls, and taxes; 

(16) A plan that shows how the re-
quested commodities could be imported 
and distributed without a disruptive 
impact upon production, prices and 
marketing of the same or like products 
in the country where they will be deliv-
ered, and the extent to which any sale 
or barter of the requested commodities 
would displace or interfere with any 
sales that may otherwise be made by 
the applicant or any other entity in 
the country where they will be deliv-
ered; and 

(17) Any additional required items set 
forth on the FAS Web site at http:// 
www.fas.usda.gov. 
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§ 1499.5 Agreements. 

(a) After FAS approves an applicant’s 
proposal, FAS will develop an agree-
ment in consultation with the appli-
cant. The agreement will set forth the 
obligations of CCC and the participant. 
A participant must comply with the 
terms of the agreement to receive as-
sistance. 

(b) A participant shall not use do-
nated commodities, sale proceeds, in-
come or CCC-provided funds for any ac-
tivity or any expenses incurred by the 
participant prior to the date of the 
agreement or after the agreement is 
suspended or terminated, except as ap-
proved by FAS. 

(c) The agreement will include a 
budget that sets forth the maximum 
amounts of sale proceeds and CCC-pro-
vided funds that may be expended for 
various purposes under the agreement. 
A participant may make adjustments 
to this budget without prior approval 
from FAS only as specified in the 
agreement. 

(d) Prior to providing any donated 
commodities or CCC-provided funds to 
a participant under an agreement, FAS 
may require the participant to com-
plete a training program administered 
by FAS that is designed to ensure that 
the participant is aware of, and has the 
capacity to complete, all required re-
porting and audit functions set forth in 
this part. 

(e) A participant will be prohibited 
from using CCC-provided funds to ac-
quire goods and services, either di-
rectly or indirectly through another 
party, from certain countries that will 
be specified in the agreement. Any vio-
lation of this provision of the agree-
ment will be a basis for immediate ter-
mination by CCC of the agreement, in 
addition to the imposition of any other 
applicable civil and criminal penalties. 

(f) The agreement will prohibit the 
sale or transshipment of the donated 
commodities to a country not specified 
in the agreement for as long as such 
donated commodities are controlled by 
the participant. 

(g) CCC may enter into a multi-
country agreement in which donated 
commodities are delivered to one coun-
try and activities are carried out in an-
other. 

(h) CCC may provide donated com-
modities and CCC-provided funds under 
a multiyear agreement contingent 
upon the availability of commodities 
and funds. 

§ 1499.6 Payments. 
(a) If the participant arranges for 

transportation in accordance with 
§ 1499.7(b)(2), and the participant seeks 
payment directly, the participant 
shall, as specified in the agreement, ei-
ther submit to FAS, or maintain on 
file and make available to FAS, the 
following documents: 

(1) A signed copy of the completed 
Form CCC–512; 

(2) The original, or a true copy of, 
each on-board bill of lading indicating 
the freight rate and signed by the orig-
inating carrier; 

(3) For all non-containerized cargoes: 
(i) A signed copy of the Federal Grain 

Inspection Service (FGIS) Official 
Stowage Examination Certificate (Ves-
sel Hold Certificate); 

(ii) A signed copy of the National 
Cargo Bureau Certificate of Readiness 
(Vessel Hold Inspection Certificate); 
and, 

(iii) A signed copy of the National 
Cargo Bureau Certificate of Loading; 

(4) For all containerized cargoes, a 
copy of the FGIS Container Condition 
Inspection Certificate; 

(5) A signed copy of the liner booking 
note or charter party covering ocean 
transportation of the cargo; 

(6) In the case of charter shipments, 
a signed notice of arrival at the first 
discharge port, unless FAS has deter-
mined that circumstances of force 
majeure have prevented the vessel’s ar-
rival at the first port of discharge; 

(7) A request by the participant for 
reimbursement of freight, survey costs 
other than at load port, and other ex-
penses approved by CCC, indicating the 
amount due and accompanied by a cer-
tification from the carrier or other par-
ties that payments have been received 
from the participant; and 

(8) A document on letterhead and 
signed by an officer or agent of the par-
ticipant specifying the name of the en-
tity to receive payment; the bank ABA 
number to which payment is to be 
made; the account number for the de-
posit at the bank; the participant’s 
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taxpayer identification number; and 
the type of the account into which the 
payment will be deposited. 

(b) If the participant arranges for 
transportation in accordance with 
§ 1499.7(b)(2), and the participant has 
used a freight forwarder, the partici-
pant shall cause the freight forwarder 
to submit the documents specified in 
§ 1499.6(a) in order to receive payment 
from CCC. 

(c) In no case will CCC reimburse a 
participant for demurrage costs or pay 
demurrage to any other entity. 

(d) If FAS has agreed to pay the costs 
of transporting, storing, and distrib-
uting the donated commodities from 
the designated port or point of entry, 
the participant will be reimbursed in 
the manner set forth in the agreement. 

(e) If the agreement authorizes the 
payment of CCC-provided funds, CCC 
will pay these funds to the participant 
on a reimbursement for expenses basis, 
except as provided in paragraph (f)(1) of 
this section. The participant shall re-
quest the payment of CCC-provided 
funds to reimburse it for authorized ex-
penses in the manner set forth in the 
agreement. 

(f)(1) A participant may request an 
advance of the amount of funds speci-
fied in the agreement. FAS will not ap-
prove any request for an advance if: 

(i) It is received earlier than 60 days 
after the date of a previous advance 
made in connection with the same 
agreement; or 

(ii) Any required reports, as specified 
in § 1499.13 and in the agreement, are 
more than six months in arrears. 

(2) Except as may otherwise be pro-
vided in the agreement, the participant 
shall deposit and maintain in a bank 
account located in the United States 
all funds advanced by CCC. The ac-
count shall be interest-bearing, unless 
the exceptions in § 3019.22(k) of this 
title apply, or FAS determines that 
this requirement would constitute an 
undue burden. The participant shall 
remit semi-annually to CCC any inter-
est earned on the advanced funds. The 
participant shall, no later than 10 days 
after the end of each calendar quarter, 
submit a financial statement to FAS 
accounting for all funds advanced and 
all interest earned. 

(3) The participant shall return to 
CCC any funds that are advanced by 
CCC if such funds have not been obli-
gated as of the 180th day after the ad-
vance was made. Such funds and inter-
est shall be transferred to FAS within 
30 days of such date. 

(g) If a participant is required to pay 
funds to CCC in connection with an 
agreement, the participant shall make 
such payment in U.S. dollars, unless 
otherwise approved in advance by FAS. 

(h) Suppliers of commodities shall 
seek payment according to the pur-
chase contract with CCC. 

§ 1499.7 Transportation of goods. 

(a) Shipments of donated commod-
ities are subject to the requirements of 
46 U.S.C. 55305 and 55314, regarding car-
riage on U.S.-flag vessels. 

(b) Transportation of donated com-
modities and other goods such as bags 
that may be provided by CCC under 
FFPr will be acquired under a specific 
agreement in the manner determined 
by FAS. Such transportation will be 
acquired by: 

(1) CCC in accordance with the Fed-
eral Acquisition Regulations (FAR), 
USDA’s procurement regulations set 
forth in chapter 4 of title 48 of the Code 
of Federal Regulations (the AGAR), 
and directives issued by the Director, 
Office of Procurement and Property 
Management, USDA; or 

(2) The participant, with reimburse-
ment by CCC, in the manner specified 
in the agreement. 

(c) A participant that acquires trans-
portation in accordance with para-
graph (b)(2) of this section may only 
use the services of a freight forwarder 
that is licensed by the FMC and that 
would not have a conflict of interest in 
carrying out the freight forwarder du-
ties. To assist FAS in determining 
whether there is a potential conflict of 
interest, the participant must submit 
to FAS a certification indicating that 
the freight forwarder: 

(1) Is not engaged in, and will not en-
gage in, supplying commodities or fur-
nishing ocean transportation or ocean 
transportation-related services for 
commodities provided under any FFPr 
agreement to which the participant is 
a party; and 
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(2) Is not affiliated with the partici-
pant and has not made arrangements 
to give or receive any payment, kick-
back, or illegal benefit in connection 
with its selection as an agent of the 
participant. 

(d) A participant that is responsible 
for transportation under paragraph 
(b)(2) of this section shall declare in 
the transportation contract the point 
at which the ocean carrier will take 
custody of commodities to be trans-
ported. 

§ 1499.8 Entry and handling of com-
modities. 

(a) The participant shall make all 
necessary arrangements for receiving 
the donated commodities in the tar-
geted country, including obtaining ap-
propriate approvals for entry and tran-
sit. The participant shall store and 
maintain the donated commodities in 
good condition from the time of deliv-
ery at the port of entry or the point of 
receipt from the originating carrier 
until their distribution, sale or barter. 

(b) The participant shall, as provided 
in the agreement, arrange for trans-
porting, storing, and distributing the 
donated commodities from the des-
ignated point and time where title to 
the commodities passes to the partici-
pant by contracting directly with sup-
pliers of services, as set forth in the 
agreement. 

(c)(1) If a participant arranges for the 
packaging or repackaging of donated 
commodities that are to be distributed, 
the participant shall ensure that the 
packaging: 

(i) Is plainly labeled in the language 
of the targeted country; 

(ii) Contains the name of the donated 
commodities; 

(iii) Includes a statement indicating 
that the donated commodities are fur-
nished by the people of the United 
States of America; and, 

(iv) Includes a statement indicating 
that the donated commodities shall not 
be sold, exchanged or bartered. 

(2) If a participant arranges for the 
reprocessing and repackaging of do-
nated commodities that are to be dis-
tributed, the participant shall ensure 
that the packaging: 

(i) Is plainly labeled in the language 
of the targeted country; 

(ii) Contains the name of the reproc-
essed product; 

(iii) Includes a statement indicating 
that the reprocessed product was made 
with commodities furnished by the peo-
ple of the United States of America; 
and, 

(iv) Includes a statement indicating 
that the reprocessed product shall not 
be sold, exchanged or bartered. 

(3) If a participant distributes do-
nated commodities that are not pack-
aged, the participant shall, to the ex-
tent practicable, display: 

(i) Banners, posters or other media 
informing the public of the name and 
source of the donated commodities; and 

(ii) A statement that the donated 
commodities may not be sold, ex-
changed, or bartered. 

(d) A participant shall arrange with 
the government of the targeted coun-
try that all donated commodities to be 
distributed will be imported and dis-
tributed free from all customs, duties, 
tolls, and taxes. A participant is en-
couraged to make similar arrange-
ments, where possible, with the govern-
ment of the country where donated 
commodities to be sold or bartered are 
delivered. 

§ 1499.9 Damage to or loss of commod-
ities. 

(a) FAS will be responsible for the 
donated commodities prior to the 
transfer of title to the commodities to 
the participant. The participant will be 
responsible for the donated commod-
ities following the transfer of title to 
the commodities to the participant. 
The title will transfer as specified in 
the agreement. 

(b) A participant shall inform FAS, 
in the manner and within the time pe-
riod set forth in the agreement, of any 
damage to or loss of the donated com-
modities that occurs following the 
transfer of title to the commodities to 
the participant. The participant shall 
take all steps necessary to protect its 
interests and the interests of CCC with 
respect to any damage to or loss of the 
donated commodities that occurs after 
title has been transferred to the partic-
ipant. The agreement will specify 
whether the participant is responsible 
for obtaining a survey in the event 
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that the donated commodities are dam-
aged or lost following the transfer of 
title to the commodities to the partici-
pant. 

(c) If the donated commodities are 
damaged or lost during the time that 
they are in the care of the carrier: 

(1) And either FAS or the participant 
engages the services of an independent 
cargo surveyor, the surveyor will pro-
vide to FAS and the participant any re-
port, narrative chronology or other 
commentary that it prepares; 

(2) FAS and the participant will pro-
vide to each other the names and ad-
dresses of any individuals known to be 
present at the time of discharge or dur-
ing the survey who can verify the 
quantity of damaged or lost commod-
ities; 

(3) And the participant engages the 
services of the surveyor, CCC will reim-
burse the participant for the reason-
able costs, as determined by FAS, of 
the survey, unless: 

(i) The participant was required by 
the agreement to pay for the survey; 

(ii) The survey was a delivery survey 
and the surveyor did not also prepare a 
discharge survey; or 

(iii) The survey was not conducted 
contemporaneously with the discharge 
of the vessel, unless FAS determines 
that such action was justified under 
the circumstances; 

(4) Any survey obtained by the par-
ticipant shall, to the extent prac-
ticable, be conducted jointly by the 
surveyor, the participant, and the car-
rier, and the survey report shall be 
signed by all parties; 

(5) And the damage or loss occurred 
with respect to a bulk grain shipment, 
if the agreement provides that the par-
ticipant is responsible for survey and 
outturn reports, the participant shall 
engage the services of an independent 
cargo surveyor to: 

(i) Observe the discharge of the 
cargo; 

(ii) Report on discharging methods, 
including scale type, calibrations and 
any other factor that may affect the 
accuracy of scale weights, and, if scales 
are not used, state the reason therefor 
and describe the actual method used to 
determine weight; 

(iii) Estimate the quantity of cargo, 
if any, lost during discharge through 
carrier negligence; 

(iv) Advise on the quality of 
sweepings; 

(v) Obtain copies of port or vessel 
records, if possible, showing the quan-
tity discharged; and 

(vi) Notify the participant imme-
diately if the surveyor has reason to 
believe that the correct quantity was 
not discharged or if additional services 
are necessary to protect the cargo; and 

(6) And the damage or loss occurred 
with respect to a container shipment, 
if the agreement provides that the par-
ticipant is responsible for survey and 
outturn reports, the participant shall 
engage the services of an independent 
cargo surveyor to list the container 
numbers and seal numbers shown on 
the containers, indicate whether the 
seals were intact at the time the con-
tainers were opened, and note whether 
the containers were in any way dam-
aged. 

(d) If the participant has title to the 
donated commodities, and the value of 
any damaged donated commodities is 
in excess of $1,000, the participant shall 
immediately arrange for an inspection 
by a public health official or other 
competent authority approved by FAS 
and provide to FAS a certification by 
such public health official or other 
competent authority regarding the 
exact quantity and condition of the 
damaged commodities. The value of 
damaged donated commodities shall be 
determined on the basis of the com-
modity acquisition, transportation, 
and related costs incurred by CCC with 
respect to such commodities. The par-
ticipant shall inform FAS of the re-
sults of the inspection and indicate 
whether the damaged commodities are: 

(1) Fit for the use authorized in the 
agreement and, if so, whether there has 
been a diminution in quality; or 

(2) Unfit for the use authorized in the 
agreement. 

(e)(1) If the participant has title to 
the donated commodities, the partici-
pant shall arrange for the recovery of 
that portion of the donated commod-
ities designated as suitable for the use 
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authorized in the agreement. The par-
ticipant shall dispose of donated com-
modities that are unfit for such use in 
the following order of priority: 

(i) Sale for the most appropriate use, 
i.e., animal feed, fertilizer, industrial 
use, or another use approved by FAS, 
at the highest obtainable price; 

(ii) Donation to a governmental or 
charitable organization for use as ani-
mal feed or for other non-food use; or 

(iii) Destruction of the commodities 
if they are unfit for any use, in such 
manner as to prevent their use for any 
purpose. 

(2) The participant shall arrange for 
all U.S. Government markings to be 
obliterated or removed before the do-
nated commodities are transferred by 
sale or donation. 

(f) A participant may retain any pro-
ceeds generated by the disposal of the 
donated commodities in accordance 
with paragraph (e)(1) of this section 
and shall use the proceeds for expenses 
related to the disposal of the donated 
commodities and for activities speci-
fied in the agreement. 

(g) The participant shall notify FAS 
immediately and provide detailed in-
formation about the actions taken in 
accordance with paragraph (e)(1) of this 
section, including the quantities, val-
ues, and dispositions of commodities 
determined to be unfit. 

§ 1499.10 Claims for damage to or loss 
of commodities. 

(a) FAS will be responsible for claims 
arising out of damage to or loss of a 
quantity of the donated commodities 
prior to the transfer of title to the 
commodities to the participant. 

(b) If the participant has title to the 
donated commodities, and the value of 
the damaged or lost donated commod-
ities is estimated to be $20,000 or great-
er, the participant will be responsible 
for: 

(1) Initiating a claim arising out of 
such damage or loss, including actions 
relating to collections pursuant to 
commercial insurance contracts; and 

(2) Notifying FAS immediately and 
providing detailed information about 
the circumstances surrounding such 
damage or loss, the quantity of dam-
aged or lost donated commodities, and 
the value of the damage or loss. 

(c) If the participant has title to the 
donated commodities, and the value of 
the damaged or lost donated commod-
ities is estimated to be less than 
$20,000, the participant will be respon-
sible for providing detailed information 
about the damage or loss in the next 
report required to be filed under 
§ 1499.13(c)(1) or (2) and shall not be re-
quired to initiate a claim collection ac-
tion. 

(d)(1) The value of a claim for lost do-
nated commodities shall be determined 
on the basis of the commodity acquisi-
tion, transportation, and related costs 
incurred by CCC with respect to such 
commodities. 

(2) The value of a claim for damaged 
donated commodities shall be deter-
mined on the basis of the commodity 
acquisition, transportation, and re-
lated costs incurred by CCC with re-
spect to such commodities, less any 
funds generated if such commodities 
are sold in accordance with 
§ 1499.9(e)(1). 

(e) If FAS determines that a partici-
pant is not exercising due diligence in 
the pursuit of a claim, FAS may re-
quire the participant to assign its 
rights to pursue the claim to FAS. 

(f)(1) The participant may retain any 
funds obtained as a result of a claims 
collection action initiated by it in ac-
cordance with this section, or recov-
ered pursuant to any insurance policy 
or other similar form of indemnifica-
tion, but such funds shall only be ex-
pended for purposes approved in ad-
vance by FAS. 

(2) FAS will retain any funds ob-
tained as a result of a claims collection 
action initiated by it under this sec-
tion; provided, however, that if the par-
ticipant paid for the freight or a por-
tion thereof, FAS will use a portion of 
such funds to reimburse the partici-
pant for such expense on a prorated 
basis. 

§ 1499.11 Use of commodities and sale 
proceeds. 

(a) A participant must use the do-
nated commodities in accordance with 
the agreement. 

(b) A participant shall not permit the 
distribution, handling, or allocation of 
donated commodities on the basis of 
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political affiliation, geographic loca-
tion, or the ethnic, tribal or religious 
identity or affiliation of the potential 
consumers or beneficiaries. 

(c) A participant shall not permit the 
distribution, handling, or allocation of 
donated commodities by the military 
forces or any government or insurgent 
group without the specific authoriza-
tion of FAS. 

(d) A participant may sell or barter 
donated commodities only if such sale 
or barter is provided for in the agree-
ment or the participant is disposing of 
damaged commodities as specified in 
§ 1499.9. The participant shall sell the 
donated commodities at a reasonable 
market price in the economy where the 
sale occurs. The participant shall use 
any sale proceeds, income, or goods or 
services derived from the sale or barter 
of the donated commodities only as 
provided in the agreement. 

(e) The participant shall deposit all 
sale proceeds and income into a sepa-
rate, interest-bearing account unless 
the exceptions in § 3019.22(k) of this 
title apply, the account is in a country 
where the laws or customs prohibit the 
payment of interest, or FAS deter-
mines that this requirement would 
constitute an undue burden. 

(f) A participant may use sale pro-
ceeds or income to purchase real or 
personal property only if local law per-
mits the participant to retain title to 
such property. However, the partici-
pant shall not use sale proceeds or in-
come to pay for the acquisition, devel-
opment, construction, alteration or up-
grade of real property that is: 

(1) Owned or managed by a church or 
other organization engaged exclusively 
in religious pursuits; or 

(2) Used in whole or in part for sec-
tarian purposes, except that a partici-
pant may use sale proceeds or income 
to pay for repairs to or rehabilitation 
of a structure located on such real 
property to the extent necessary to 
avoid spoilage or loss of donated com-
modities, but only if such structure is 
not used in whole or in part for any re-
ligious or sectarian purposes while the 
donated commodities are stored in it. 
If such use is not specifically provided 
for in the agreement, such use may 
only occur after receipt of written ap-
proval from FAS. 

(g) A participant shall endeavor to 
comply with §§ 3019.41 through 3019.43 of 
this title when procuring goods and 
services and when engaging in con-
struction work to implement the 
agreement. The participant shall also 
establish procedures to prevent fraud. 
As provided for in the agreement, the 
participant shall enter into a written 
contract with each provider of goods, 
services or construction work that re-
quires the provider to maintain ade-
quate records to account for all do-
nated commodities or funds or both 
provided to the provider by the partici-
pant and to submit periodic reports to 
the participant. The participant shall 
submit a copy of the signed contracts 
to FAS. 

§ 1499.12 Subrecipients. 

(a) If provided for in the agreement, a 
participant may utilize the services of 
a subrecipient to implement activities 
under this agreement. The participant 
shall enter into a written subagree-
ment with the subrecipient, and pro-
vide a copy of such subagreement to 
FAS, in the manner set forth in the 
agreement, prior to the transfer of any 
donated commodities, sale proceeds, 
income or CCC-provided funds to the 
subrecipient. Such written subagree-
ment shall require the subrecipient to 
pay to the participant the value of any 
donated commodities, sale proceeds, 
income, or CCC-provided cash funds 
that are not used in accordance with 
the subagreement or are lost, damaged, 
or misused as a result of the subrecipi-
ent’s failure to exercise reasonable 
care. 

(b) If a participant demonstrates to 
FAS that it is not feasible to enter into 
a subagreement with a subrecipient, 
FAS may grant approval to proceed 
without a subagreement; provided, 
however, that the participant must ob-
tain such approval from FAS prior to 
transferring any donated commodities, 
sale proceeds, income, or CCC-provided 
funds to the subrecipient. 

(c) The participant shall monitor the 
actions of a subrecipient as necessary 
to ensure that donated commodities or 
funds provided to the subrecipient are 
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used for authorized purposes in compli-
ance with applicable laws and regula-
tions and the agreement and that per-
formance goals are achieved. The par-
ticipant shall provide in the subagree-
ment that the subrecipient must com-
ply with applicable provisions of the 
regulations set forth in Chapter XXX 
of this title. 

§ 1499.13 Recordkeeping and reporting 
requirements. 

(a) A program participant shall re-
tain records and permit access to 
records in accordance with the require-
ments of § 3019.53 of this title. The date 
of submission of the final expenditure 
report, as referenced in § 3019.53(b) of 
this title, shall be the final date of sub-
mission of the forms required by para-
graphs (c)(1) and (2) of this section as 
prescribed by FAS. 

(b) A participant shall, within 30 days 
after export of all or a portion of the 
donated commodities, submit evidence 
of such export to FAS, in the manner 
set forth in the agreement. The evi-
dence may be submitted through an 
electronic media approved by FAS or 
by providing the carrier’s on board bill 
of lading. The evidence of export must 
show the kind and quantity of com-
modities exported, the date of export, 
and the country where commodities 
were delivered. 

(c)(1) A participant shall submit to 
FAS information, using a form as pre-
scribed by FAS, covering the receipt, 
handling and disposition of the donated 
commodities. Such report shall be sub-
mitted to FAS, by the dates and for the 
reporting periods specified in the 
agreement, until all of the donated 
commodities have been distributed, 
sold or bartered and such disposition 
has been reported to FAS. 

(2) If the agreement authorizes the 
sale or barter of donated commodities, 
the participant shall submit to FAS in-
formation, using a form as prescribed 
by FAS, covering the receipt and use of 
sale proceeds and income, and, in the 
case of bartered commodities, covering 
the services and goods derived from the 
barter of donated commodities. Such 
reports shall be submitted to FAS, by 
the dates and for the reporting periods 
specified in the agreement, until all of 
the sale proceeds and income have been 

disbursed and reported to FAS. When 
reporting financial information, the 
participant shall include the amounts 
in U.S. dollars and the exchange rate. 

(3) The participant shall report, in 
the manner specified in the agreement, 
its progress, measured against estab-
lished baselines, towards achieving the 
objectives of the activities under the 
agreement. 

(4) The participant shall retain copies 
of and make available to FAS all bar-
ter receipts, contracts or other docu-
ments related to the barter of the do-
nated commodities and the services or 
goods derived from such barter, for a 
minimum of two years after the agree-
ment has been closed out. 

(5) The participant shall provide to 
FAS additional information or reports 
relating to the agreement if requested 
by FAS. 

(d) A participant shall submit to 
FAS, in the manner specified in the 
agreement, an annual audit in accord-
ance with § 3019.26 of this title. If FAS 
requires an annual financial audit with 
respect to a particular agreement, and 
CCC provides funds for this purpose, 
the participant shall arrange for such 
audit and submit it to FAS, in the 
manner specified in the agreement. 

(e)(1) A participant shall, as provided 
in the agreement, submit to FAS in-
terim and final evaluations of the im-
plementation of the agreement. Unless 
otherwise provided in the agreement, 
the evaluations shall be submitted at 
the mid-point and end-point of the im-
plementation period. The participant 
shall arrange for the evaluations to be 
conducted by an independent third 
party that: 

(i) Is financially and legally separate 
from the participant’s organization; 

(ii) Has staff with demonstrated 
knowledge, analytical capability, lan-
guage skills and experience in con-
ducting evaluations of development 
programs involving agriculture, edu-
cation, and nutrition; 

(iii) Uses acceptable analytical 
frameworks such as comparison with 
non-project areas, surveys, involve-
ment of stakeholders in the evaluation, 
and statistical analyses; 

(iv) Uses local consultants, as appro-
priate, to conduct portions of the eval-
uation; and, 
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(v) Provides a detailed outline of the 
evaluation, major tasks, and specific 
schedules prior to initiating the eval-
uation. 

(2) Receipt by FAS of the evaluations 
referred to in paragraph (e)(1) of this 
section is a condition for the partici-
pant to retain any funds provided by 
CCC to carry out the evaluations. 

(f) A participant shall submit to FAS 
the financial reports and information 
outlined in § 3019.52 of this title. The 
agreement will specify the acceptable 
forms and time requirements for sub-
mission. 

§ 1499.14 Noncompliance with an 
agreement. 

If a participant fails to comply with 
a term of an agreement, FAS may take 
one or more of the enforcement actions 
set forth in § 3019.62 of this title and, if 
appropriate, initiate a claim against 
the participant. FAS may also initiate 
a claim against a participant if the do-
nated commodities are damaged or lost 
or the sale proceeds, income, or CCC- 
provided funds are lost due to an action 
or omission of the participant. 

§ 1499.15 Suspension, termination, and 
closeout of agreements. 

(a) An agreement may be suspended 
or terminated by CCC if it determines 
that: 

(1) The continuation of the assistance 
provided under the agreement is no 
longer necessary or desirable; or 

(2) Storage facilities are inadequate 
to prevent spoilage or waste, or dis-
tribution of the donated commodities 

will result in substantial disincentive 
to, or interference with, domestic pro-
duction or marketing in the targeted 
country. 

(b) An agreement may be terminated 
in accordance with § 3019.61 of this 
title. If an agreement is terminated, 
the participant shall: 

(1) Be responsible for the safety of 
any undistributed donated commod-
ities and dispose of such commodities 
only as agreed to by FAS; and 

(2) Follow the closeout procedures in 
§§ 3019.71 through 3019.73 of this title. 

(c) An agreement will be considered 
completed when CCC and the partici-
pant have fulfilled their responsibil-
ities under the agreement or the agree-
ment has been terminated. The proce-
dures in sections §§ 3019.71 through 
3019.73 of this title will apply to the 
closeout of a completed agreement. 

§ 1499.16 Appeals. 
A participant may appeal a deter-

mination arising under this part to 
FAS. Such appeal will be in writing 
and submitted to the FAS official and 
in the manner set forth in the agree-
ment. The participant will be given an 
opportunity to have a hearing before a 
final decision is made regarding its ap-
peal. 

§ 1499.17 Paperwork Reduction Act. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget under provi-
sions of 44 U.S.C. Chapter 35 and have 
been assigned OMB Number 0551–0035. 
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