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(4) Debt incurred by a distribution or 
power supply borrower to finance fa-
cilities, equipment or other assets that 
are not part of the borrower’s electric 
system or one of the four community 
infrastructure systems cited in para-
graph (a)(3) of this section, except for 
certain rural development investments 
eligible for a lien subordination under 
§ 1717.858. 

(c) Lien subordination for electric util-
ity investments. RUS will consider sub-
ordinating its lien on specific electric 
utility assets financed by the lender, 
when the assets can be split off without 
materially reducing the stability, safe-
ty, reliability, operational efficiency, 
or liquidation value of the rest of the 
system. 

[58 FR 53843, Oct. 19, 1993, as amended at 59 
FR 3986, Jan. 28, 1994; 60 FR 67409, Dec. 29, 
1995] 

§ 1717.853 Loan terms and conditions. 
(a) Terms and conditions. A loan, bond 

or other financing instrument, for 
which a lien accommodation or subor-
dination is requested from RUS, must 
comply with the following terms and 
conditions: 

(1) The maturity of the loan or bond 
used to finance facilities or other cap-
ital assets must not exceed the weight-
ed average of the expected remaining 
useful lives of the assets being fi-
nanced; 

(2) The loan or bond must have a ma-
turity of not less than 5 years, except 
for loans or bonds used to refinance 
debt that has a remaining maturity of 
less than 5 years; 

(3) The principal of the loan or bond 
must be amortized at a rate that will 
yield a weighted average life not great-
er than the weighted average life that 
would result from level payments of 
principal and interest; and 

(4) The loan, or any portion of the 
loan, may bear either a variable (set 
annually or more frequently) or a fixed 
interest rate. 

(b) RUS approval. Loan terms and 
conditions and the loan agreement be-
tween the borrower and the lender are 
subject to RUS approval. However, 
RUS will usually waive its right of ap-
proval for distribution borrowers that 
meet the conditions for advance ap-
proval of a lien accommodation or sub-

ordination set forth in § 1717.854. RUS 
may also waive its right of approval in 
other cases. RUS’s decision to waive its 
right of approval will depend on the 
adequacy of security for RUS’s loans, 
the current and projected financial 
strength of the borrower and its ability 
to meet its financial obligations, RUS’s 
familiarity with the lender and its 
lending practices, whether the trans-
action is ordinary or unusual, and the 
uncertainty and credit risks involved 
in the transaction. 

§ 1717.854 Advance approval—100 per-
cent private financing of distribu-
tion, subtransmission and head-
quarters facilities, and certain 
other community infrastructure. 

(a) Policy. Requests for a lien accom-
modation or subordination from dis-
tribution borrowers for 100 percent pri-
vate financing of distribution, sub-
transmission and headquarters facili-
ties, and for community infrastructure 
listed in § 1717.852(a)(3), qualify for ad-
vance approval by RUS if they meet 
the conditions of this section and all 
other applicable provisions of this sub-
part. Advance approval means RUS 
will approve these requests once RUS 
is satisfied that the conditions of this 
section and all other applicable provi-
sions of this subpart have been met. 

(b) Eligible purposes. Lien accom-
modations or subordinations for the fi-
nancing of distribution, subtrans-
mission, and headquarters facilities 
and community infrastructure listed in 
§ 1717.852(a)(3) are eligible for advance 
approval, except those that involve the 
purchase of existing facilities and asso-
ciated service territory. 

(c) Qualification criteria. To qualify 
for advance approval, the following re-
quirements, as well as all other appli-
cable requirements of this subpart, 
must be met: 

(1) The borrower has achieved a TIER 
of at least 1.25 and a DSC of at least 
1.25 for each of 2 calendar years imme-
diately preceding, or any 2 consecutive 
12 month periods ending within 180 
days immediately preceding, the 
issuance of the debt; 

(2) The ratio of the borrower’s equity, 
less deferred expenses, to total assets, 
less deferred expenses, is not less than 
27 percent, after adding the principal 
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amount of the proposed loan to the 
total assets of the borrower; 

(3) The borrower’s net utility plant 
as a ratio to its total outstanding long- 
term debt is not less than 1.0, after 
adding the principal amount of the pro-
posed loan to the existing outstanding 
long-term debt of the borrower; 

(4) There are no actions or pro-
ceedings against the borrower, pending 
or overtly threatened in writing before 
any court, governmental agency, or ar-
bitrator that would materially ad-
versely affect the borrower’s oper-
ations and/or financial condition; 

(5) The borrower is current on all 
debt payments and all other financial 
obligations, and is not in default under 
the RUS mortgage, the RUS loan con-
tract, the borrower’s wholesale power 
contract, any debt restructuring agree-
ment, or any other agreement with 
RUS; 

(6) The borrower has: 
(i) Submitted the annual auditor’s re-

port, report on compliance, report on 
internal controls, and management let-
ter in accordance with 7 CFR part 1773; 

(ii) Received an unqualified opinion 
in the most recent auditor’s report; 

(iii) Resolved all material findings 
and recommendations made in the 
most recent Loan Fund and Account-
ing Review; 

(iv) Resolved all material findings 
and recommendations made in the 
most recent financial statement audit, 
including those material findings and 
recommendations made in the report 
on internal control, report on compli-
ance, and management letter; 

(v) Resolved all outstanding material 
accounting issues with RUS; and 

(vi) Resolved any significant irreg-
ularities to RUS’s satisfaction; and 

(7) If the borrower has a power supply 
contract with a power supply borrower, 
the power supply borrower is current 
on all debt payments and all other fi-
nancial obligations, and is not in de-
fault under the RUS mortgage, the 
loan contract, any debt restructuring 
agreement, or any other agreement 
with RUS. 

(d) Right of normal review reserved. 
RUS reserves the right to review any 
request for lien accommodation or sub-
ordination under its normal review 
process rather than under advance ap-

proval procedures if RUS, in its sole 
discretion, determines there is reason-
able doubt as to whether the require-
ments of paragraphs (b) and (c) of this 
section have been or will be met, or 
whether the borrower will be able to 
meet all of its present and future finan-
cial obligations. 

[58 FR 53843, Oct. 19, 1993, as amended at 60 
FR 67410, Dec. 29, 1995; 65 FR 51748, Aug. 25, 
2000] 

§ 1717.855 Application contents: Ad-
vance approval—100 percent pri-
vate financing of distribution, sub-
transmission and headquarters fa-
cilities, and certain other commu-
nity infrastructure. 

Applications for a lien accommoda-
tion or subordination that meet the re-
quirements of § 1717.854 must include 
the following information and docu-
ments: 

(a) A certification by an authorized 
official of the borrower that the bor-
rower and, as applicable, the loan are 
in compliance with all conditions set 
forth in § 1717.854(c) and all applicable 
provisions of §§ 1717.852 and 1717.853; 

(b) A resolution of the borrower’s 
board of directors requesting the lien 
accommodation or subordination and 
including the amount and maturity of 
the proposed loan, a general descrip-
tion of the facilities or other purposes 
to be financed, the name and address of 
the lender, and an attached term sheet 
summarizing the terms and conditions 
of the proposed loan; 

(c) The borrower’s financial and sta-
tistical report, the data in which shall 
not be more than 60 days old when the 
complete application is received by 
RUS; 

(d) Draft copy of any new mortgage 
or mortgage amendment (supplement) 
required by RUS or the lender, unless 
RUS has notified the borrower that it 
wishes to prepare these documents 
itself; 

(e) A copy of the loan agreement, 
loan note, bond or other financing in-
strument, unless RUS has notified the 
borrower that these documents need 
not be submitted; 

(f) Borrower’s environmental report 
and/or other environmental docu-
mentation, if required by 7 CFR part 
1794; 
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