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7 CFR Ch. XVIII (1–1–12 Edition) § 1980.471 

§ 1980.471 Liquidation. 
(See § 1980.64 of subpart A of this 

part.) 
Refer to appendix G of this subpart 

(available in any FmHA or its suc-
cessor agency under Public Law 103–354 
Office) for advice on how to interact 
with the lender on liquidations and 
property management. 

(a) Collateral acquired by the lender 
can only be released after a complete 
review of the proposal. 

(1) There may be instances when the 
lender acquires the collateral of a busi-
ness where the cost of liquidation ex-
ceeds the potential recovery value of 
the collection. Whenever this occurs 
the lender with the concurrence of 
FmHA or its successor agency under 
Public Law 103–354on the collateral in 
lieu of liquidation. 

(2) Sale of acquired collateral to the 
former borrower, former borrower’s 
stockholder(s) or officer(s), the lender 
or lender’s stockholder(s) or officer(s) 
must be based on an arm’s length 
transaction with the concurrence of 
FmHA or its successor agency under 
Public Law 103–354. 

Administrative 

A. The State Director determines which 
FmHA or its successor agency under Public 
Law 103–354 personnel will attend meetings 
with the lender. 

B. Introduction to Paragraph XI and Para-
graph XI B of the Lender’s Agreement. 
FmHA or its successor agency under Public 
Law 103–354 will exercise the option to liq-
uidate only when there is reason to believe 
the lender is not likely to initiate liquida-
tion efforts that will result in maximum re-
covery. When there is reason to believe the 
lender will not initiate efforts that will 
maximize recovery through liquidation, the 
State Director will forward the lender’s liq-
uidation plan, if available with appropriate 
recommendations, along with the State Di-
rector’s exceptions to the lender’s plan, if 
any, to the Director, Business and Industry 
Division, for evaluation and approval or re-
jection of the State Director’s recommenda-
tion regarding liquidation. Only when com-
promise cannot be reached between FmHA or 
its successor agency under Public Law 103– 
354 and the lender on the best means of liq-
uidation will FmHA or its successor agency 
under Public Law 103–354 consider con-
ducting the liquidation. The State Director 
has no authority to exercise the option to 
liquidate without National Office approval. 
When FmHA or its successor agency under 

Public Law 103–354 liquidates, reasonable liq-
uidation expenses will be assessed against 
the proceeds derived from the sale of the col-
lateral. In such instances the State Director 
will send to the Finance Office Form FmHA 
or its successor agency under Public Law 
103–354 1980–45, ‘‘Notice of Liquidation Re-
sponsibility.’’ 

C. State Directors are authorized to ap-
prove lender liquidation plans as authorized 
on separate written approval authorities 
issued in accordance with Subpart A of Part 
1901 of this chapter. Within delegated au-
thorities, the State Director may approve a 
written partial liquidation plan submitted 
by the lender covering collateral that must 
be immediately protected or cared for in 
order to preserve or maintain its value. Ap-
proval of the partial liquidation plan must 
be in the best interest of the government. 
The approved partial liquidation plan is only 
good for those actions necessary to imme-
diately preserve and protect the collateral 
and must be followed by a complete liquida-
tion plan prepared by the lender in accord-
ance with the requirements of paragraph XII 
A of the Lender’s Agreement. 

D. Paragraph XI D. State Directors are re-
sponsible for review and acceptance of ac-
counting reports as submitted by lenders and 
for submission of such reports to lenders 
when FmHA or its successor agency under 
Public Law 103–354 is conducting liquidation, 
after they have been submitted with the 
State’s recommendations to the Director, 
Business and Industry Division for prior re-
view. 

E. Paragraph XI E 2. State Directors are 
authorized to approve final reports of loss 
from the lender in separate written approval 
authorities issued in accordance with Sub-
part A of Part 1901 of this chapter. The State 
Director will submit to the Finance Office 
for payment any loss claims of the lender on 
Form FmHA or its successor agency under 
Public Law 103–354 499–30, ‘‘Loan Note Guar-
antee Report of Loss.’’ The Finance Office 
forwards loss payment checks to the State 
Director for delivery to lender. When a loss 
claim is involved on a particular loan guar-
antee, ordinarily one ‘‘Estimated Loss Re-
port’’ will be authorized. Only one final ‘‘Re-
port of Loss’’ will be authorized. A final 
Form FmHA or its successor agency under 
Public Law 103–354 449–30 must be filed with 
the Finance Office at the completion of all 
liquidations. Finance Office will use this 
form to close out the account. 

F. Paragraph XI E 3. Final loss payments 
will be made within the 60 days required but 
only after a review by FmHA or its successor 
agency under Public Law 103–354 to assure 
that all collateral for the loan has been prop-
erly accounted for and liquidation expenses 
are reasonable and within approved limits. 
State Directors are responsible to see that 
such reviews are accomplished by the State 
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within 30 days and final loss claims in excess 
of the State Director’s approval authority 
are forwarded to be accepted or otherwise re-
solved by the Director, Business and Indus-
try Division within the 60-day period. Any 
estimated loss payments made to the lender 
must be taken into consideration when pay-
ing a final loss on the FmHA or its successor 
agency under Public Law 103–354 guaranteed 
loan. The estimated loss payment must be 
treated as a deduction from the principal 
amount of the loan and interest cannot be 
accrued on the principal amount of the loan 
that is equal to the estimated loss payment. 
Community and Business Program Chiefs 
(C&BP), Business and Industry Chiefs or 
Loan Specialists will conduct such reviews. 
The State Director may request National Of-
fice assistance in the conduct of any review. 
All reviews for final loss claim in excess of 
the State Director’s approval authority (See 
Subpart A of Part 1901 of this Chapter) will 
be submitted to the National Office, Business 
and Industry Division, for concurrence prior 
to the State Director’s approval of the claim. 
Close scrutiny of liquidation proceeds and 
their application in accordance with lien pri-
orities is required. Before final loss pay-
ments are approved and to assist in the re-
quired review, the C&BP Chief, B&I Chief or 
Loan Specialist will prepare a narrative his-
tory of the guarantee transaction which will 
serve as the summary of occurrence which 
led to failure of the borrower and actions 
taken to maximize loan recovery. The origi-
nal of this report will be filed in the loan 
case file. A copy of this report together with 
the review of the final loss claim will be in-
cluded in the material sent to the Director, 
B&I Division, for review prior to approval of 
final loss payments. 

§ 1980.472 Protective advances. 
[See § 1980.65 subpart A of this part.] 

Administrative 

Refer to Appendix G of this subpart (avail-
able in any FmHA or its successor agency 
under Public Law 103–354 Office) for advice 
on how to interact with the lender on liq-
uidations and property management. 

A. Protective advances will not be made in 
lieu of additional loans, in particular, work-
ing capital loans. Protective advances are 
advances made by the lender for the purpose 
of preserving and protecting the collateral 
where the debtor has failed to and will not or 
cannot meet its obligations. Ordinarily, pro-
tective advances are made when liquidation 
is contemplated or in process. A precise rule 
of when a protective advance should be made 
is impossible to state. A common, but by no 
means the only, period when protective ad-
vances might be needed is during liquida-
tion. At this point, the borrower and success 
of the project are no longer of paramount 

importance, but preserving collateral for 
maximum recovery is of vital importance. 
Elements which should always be considered 
include how close the project is to liquida-
tion or default, how much control the bor-
rower will have over the funds, what danger 
is there that collateral may be destroyed and 
whether there will be a good chance of sav-
ing the collateral later if a protective ad-
vance in contemplation of liquidation is 
made immediately. A protective advance 
must be an indebtedness of the borrower. 

B. The State Director must approve, in 
writing, all protective advances on loans 
within his/her loan approval authority which 
exceed a total commulative advance of $500 
to the same borrower. Protective advances 
must be reasonable when associated with the 
value of collateral being preserved. 

C. When considering protective advances, 
sound judgment must be exercised in deter-
mining that the additional funds advanced 
will actually preserve collateral interests 
and recovery is actually enhanced by making 
the advance. 

§ 1980.473 Additional loans or ad-
vances. 

(Refer to paragraph XIII of Form 
FmHA or its successor agency under 
Public Law 103–354 449–35.) 

Administrative 

Only the State Director shall approve 
within his/her loan approval authority addi-
tional nonguaranteed loans or advances prior 
to or subsequent to the issuance of the Loan 
Note Guarantee. The State Director shall de-
termine that there will be no adverse 
changes in the borrower’s financial situation 
and that such loan or advance is not likely 
to adversely affect the collateral or the guar-
anteed loan. 

§ 1980.474 [Reserved] 

§ 1980.475 Bankruptcy. 

(a) It is the lender’s responsibility to 
protect the guaranteed loan debt and 
all the collateral securing it in bank-
ruptcy proceedings. These responsibil-
ities include but are not limited to the 
following: 

(1) The lender will file a proof of 
claim where necessary and all the nec-
essary papers and pleadings concerning 
the case. 

(2) The lender will attend and where 
necessary participate in meetings of 
the creditors and all court proceedings. 

(3) The lender, whose collateral is 
subject to being used by the trustee in 

VerDate Mar<15>2010 08:12 Mar 06, 2012 Jkt 226025 PO 00000 Frm 00309 Fmt 8010 Sfmt 8010 Y:\SGML\226025.XXX 226025er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2012-03-20T11:07:10-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




