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access to submitter’s business informa-
tion if the Secretary of the Board rea-
sonably believes that disclosure of the 
information may cause substantial 
competitive harm to the submitter. 

(iii) The notice given to the sub-
mitter by mail, return receipt re-
quested, shall be given as soon as prac-
ticable after receipt of the request for 
access, and shall describe the request 
and provide the submitter seven work-
ing days from the date of notice, to 
submit written objections to disclosure 
of the information. Such statement 
shall specify all grounds for with-
holding any of the information and 
shall demonstrate why the information 
which is considered to be commercial 
or financial information, and that the 
information is a trade secret, is privi-
leged or confidential, or that its disclo-
sure is likely to cause substantial com-
petitive harm to the submitter. If the 
submitter fails to respond to the notice 
within the time specified, the sub-
mitter will be considered to have no 
objection to the release of the informa-
tion. Information a submitter provides 
under this paragraph may itself be sub-
ject to disclosure under the FOIA. 

(3) Exceptions to notice to submitter. 
Notice to the submitter need not be 
given if: 

(i) The Secretary of the Board deter-
mines that the request for access 
should be denied; 

(ii) The requested information law-
fully has been made available to the 
public; 

(iii) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); or 

(iv) The submitter’s claim of con-
fidentiality under 5 U.S.C. 552(b)(4) ap-
pears obviously frivolous or has al-
ready been denied by the Secretary of 
the Board, except that in this last in-
stance the Secretary of the Board shall 
give the submitter written notice of 
the determination to disclose the infor-
mation at least seven working days 
prior to disclosure. 

(4) Notice to requester. At the same 
time the Secretary of the Board noti-
fies the submitter, the Secretary of the 
Board also shall notify the requester 
that the request is subject to the provi-
sions of this section. 

(5) Determination by Secretary of the 
Board. The Secretary of the Board’s de-
termination whether or not to disclose 
any information for which confidential 
treatment has been requested pursuant 
to this section shall be communicated 
to the submitter and the requester im-
mediately. If the Secretary of the 
Board determines to disclose the busi-
ness information over the objection of 
a submitter, the Secretary of the Board 
shall give the submitter written notice 
via mail, return receipt requested, or 
similar means, which shall include: 

(i) A statement of reason(s) why the 
submitter’s objections to disclosure 
were not sustained; 

(ii) A description of the business in-
formation to be disclosed; and 

(iii) A statement that the component 
intends to disclose the information 
seven working days from the date the 
submitter receives the notice. 

(6) Notice of lawsuit. The Secretary of 
the Board shall promptly notify any 
submitter of information covered by 
this section of the filing of any suit 
against the Board to compel disclosure 
of such information, and shall prompt-
ly notify a requester of any suit filed 
against the Board to enjoin the disclo-
sure of requested documents. 

[68 FR 74416, Dec. 23, 2003] 

PART 2201—LOCAL TELEVISION 
LOAN GUARANTEE PROGRAM— 
PROGRAM REGULATIONS 

Subpart A—General 

Sec. 
2201.1 Definitions. 
2201.2–2201.8 [Reserved] 
2201.9 Limitation on the applicability of the 

definition of Local Television Broadcast 
signals. 

Subpart B—Loan Guarantees 

2201.10 Loan amount and Guarantee per-
centage. 

2201.11 Application requirements. 
2201.12 Applicant. 
2201.13 Lender. 
2201.14 Eligible Loan purposes. 
2201.15 Ineligible Loan purposes. 
2201.16 Environmental requirements. 
2201.17 Submission of applications. 
2201.18 Application selection. 
2201.19 Loan terms. 
2201.20 Collateral. 
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2201.21 Fees. 
2201.22 Issuance of Guarantees. 
2201.23 Funding for the Program. 
2201.24 Insurance. 
2201.25 Performance Agreement. 
2201.26 Lender standard of care. 
2201.27 Assignment or transfer of Loans. 
2201.28 Participation in guaranteed Loans. 
2201.29 Supplemental guarantees. 
2201.30 Adjustments. 
2201.31 Indemnification. 
2201.32 Termination of obligations. 
2201.33 Defaults. 
2201.34 OMB Control Number. 

AUTHORITY: 47 U.S.C. 1101 et seq.; Pub. L. 
106–553; Pub. L. 107–171. 

SOURCE: 68 FR 74422, Dec. 23, 2003, unless 
otherwise noted. 

Subpart A—General 
§ 2201.1 Definitions. 

Act means Title X of Public Law 106– 
553, entitled the Launching Our Com-
munities’ Access to Local Television 
(LOCAL TV) Act of 2000, as amended. 

Administrator means the Adminis-
trator of the Rural Utilities Service, 
U.S. Department of Agriculture, acting 
pursuant to the Act and on behalf of 
the Board. 

Affiliate means any person or entity 
that controls, or is controlled by, or is 
under common control with, another 
person or entity; and may include any 
individual who is a director or senior 
management officer of an Affiliate, a 
shareholder controlling more than 25 
percent of the voting securities of an 
Affiliate, or more than 25 percent of 
the ownership interest in an Affiliate 
not organized in stock form. 

Agent means that Lender authorized 
to take such actions, exercise such 
powers, and perform such duties on be-
half and in representation of all Lend-
ers party to a Guarantee of a single 
Loan, as is required by, or necessarily 
incidental to, the terms and conditions 
of the Guarantee. 

Applicant means any party that is 
seeking financing under the Act in 
order to provide access to Local Tele-
vision Broadcast Signals for house-
holds in Nonserved Areas and Under-
served Areas. 

Asset means anything owned by the 
Applicant that has commercial or ex-
change value including, but not limited 
to, cash flows and rights thereto. 

Banking Institution means a bank or 
bank holding company. 

Board means the LOCAL Television 
Loan Guarantee Board authorized by 
the Act to approve Guarantees to fa-
cilitate access, on a technologically 
neutral basis, to Local Television 
Broadcast Signals for households lo-
cated in Nonserved Areas and Under-
served Areas. 

Borrower means the entity liable for 
the payment of principal and interest 
on any Loan guaranteed under the Act, 
where such entity shall be a corpora-
tion, partnership, joint venture trustee 
or government entity, agency or in-
strumentality. An individual cannot be 
a Borrower. 

Collateral means all Assets economi-
cally pledged by the Applicant, any Af-
filiate of the Applicant, or both that is 
required under the provisions of the 
Act or the Loan Documents to secure 
the repayment of the indebtedness of 
the Borrower under the Loan Docu-
ments. 

Default means a failure by a Bor-
rower, other than a Payment Default, 
on its obligations under the Loan Doc-
uments which has not been cured by 
the Borrower or duly waived by the 
Lender within any applicable cure pe-
riod. 

Designated Market Area (DMA) means 
an area designated as such by Nielsen 
Media Research and published in the 
most recent Nielsen Station Index Di-
rectory and Nielsen Station Index 
United States Television Household Es-
timates. 

Generally Accepted Accounting Prin-
ciples (GAAP) means a common set of 
accounting standards and procedures 
that are either promulgated by an au-
thoritative accounting rulemaking 
body or accepted as appropriate due to 
wide-spread application in the United 
States. 

Guarantee means the written agree-
ment, including all terms and condi-
tions and all exhibits thereto, guaran-
teeing repayment of a specified per-
centage of the principal of a Loan pur-
suant to the Act. 

Guaranteed Portion means the portion 
of the principal of a loan that is sub-
ject to the Guarantee. 
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High-Speed Internet means a data con-
nection to the Internet providing an in-
formation rate exceeding 200 kilobits 
per second (kbps) in the consumer’s 
connection to the network in at least 
one direction, either from the provider 
to the consumer (downstream) or from 
the consumer to the provider (up-
stream). 

Lender means an entity that has 
committed to make a Loan to an Ap-
plicant, where such entity shall be: 

(1) An entity currently engaged in 
commercial lending in the normal 
course of its business; or 

(2) A nonprofit corporation, including 
the National Rural Utilities Coopera-
tive Finance Corporation, engaged pri-
marily in commercial lending, but does 
not include any governmental entity or 
any Affiliate thereof, the Federal Agri-
cultural Mortgage Corporation, any in-
stitution supervised by the Office of 
Federal Housing Enterprise Oversight, 
the Federal Housing Finance Board, or 
any Affiliate of such entities. 

Loan means a Loan guaranteed pur-
suant to the Act and includes the funds 
made available to the Borrower by the 
Lender. 

Loan Agreement means the contract 
between the Lender and the Borrower, 
approved by the Board, setting forth 
the terms applicable to the Loan. 

Loan Documents means the Loan 
Agreement, Guarantee and all other in-
struments, and all documentation be-
tween or among the Lender, the Bor-
rower, and the Board or Administrator, 
evidencing the making, disbursing, se-
curing, collecting, or otherwise admin-
istering of the Loan. 

Local Television Broadcast means the 
signals of all Television Broadcast Sta-
tions located in a DMA. However, when 
more than one commercial Television 
Broadcast Station within the same 
DMA is affiliated with a particular Tel-
evision Network, the signal of any one 
of these commercial Television Broad-
cast Stations will qualify as the Local 
Television Broadcast Signal of the net-
work at that location, unless such sta-
tions are licensed to communities in 
different States, in which case both 
stations must be counted. Even if they 
are not affiliated with the same Tele-
vision Network, when two or more 
commercial Television Broadcast Sta-

tions simultaneously broadcast the 
identical programming for more than 
50 percent of the broadcast week, the 
signal of any one of these Television 
Broadcast Stations will qualify as the 
Local Television Broadcast Signal. 
When two or more noncommercial tele-
vision stations simultaneously broad-
cast the same programming for more 
than 50 percent of prime time as de-
fined in 47 CFR 76.5(n), and more than 
50 percent outside of prime time over a 
3-month period, the signal of any one 
of these Television Broadcast Stations 
will qualify as the Local Television 
Broadcast Signal. In areas not included 
in a DMA, but under the jurisdiction of 
the Federal Communications Commis-
sion (FCC), an appropriate set of Local 
Television Broadcast Signals will be 
determined on a case-by-case basis, 
subject to the approval of the Board. 

Low Power Television Station means a 
station authorized by the FCC under 
subpart G of part 74 of title 47, Code of 
Federal Regulations, that may re-
transmit the programs and signals of a 
Television Broadcast Station and that 
may originate programming in any 
amount greater than 30 seconds per 
hour and/or operates a subscription 
service. 

Net equity means the value of the 
total Assets of an entity, less the total 
liabilities of that entity, as recorded 
under Generally Accepted Accounting 
Principles for the fiscal quarter ended 
immediately prior to the date on which 
the subject Loan is approved. 

Net Worth Ratio means the book value 
of equity over total Assets. 

Nonserved Area means any area that 
is outside the grade B contour (as de-
termined using standards employed by 
the Federal Communications Commis-
sion (FCC)) of the Local Television 
Broadcast Signals serving a particular 
Designated Market Area and does not 
have access to such signals by any 
commercial, for profit, multichannel 
video provider. 

Offer of Guarantee means the Board’s 
decision to approve an application for, 
and extend a Guarantee under, the 
LOCAL TV Act. 

Payment Default means any failure of 
a Borrower to pay any amount of prin-
cipal or interest on the Loan when and 
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as due under the Loan Agreement (in-
cluding, without limitation, following 
any acceleration thereunder) which has 
not been cured within any applicable 
cure period. 

Payment Demand means a request, by 
the Lender or Agent, following a Pay-
ment Default, in writing to the Board, 
for payment under the Guarantee in re-
spect of the defaulted principal. 

Performance Agreement means the 
written agreement between the Admin-
istrator and the Borrower (and Lender, 
if applicable), pursuant to which the 
Borrower provides stipulated perform-
ance schedules with respect to Local 
Television Broadcast Signals provided 
through the Project. 

Program means the LOCAL Television 
Loan Guarantee Program (LOCAL TV 
Program) established under the Act. 

Project means a proposal for the ac-
quisition, improvement, enhancement, 
construction, deployment, launch, or 
rehabilitation of the means to deliver 
Local Television Broadcast Signals to 
a Nonserved Area or Underserved Area. 

Regulatory Capital Ratio means tier 1 
and total capital ratios as shown on a 
Banking Institution’s balance sheet. 

Security means all Collateral required 
by the provisions of the Act or the 
Loan Documents to secure repayment 
of any indebtedness of the Borrower 
under the Loan Documents. 

Separate Tier of Local Television 
Broadcast Signals means a category or 
package of services provided by the ap-
plicant, to include the Local Television 
Broadcast Signals and all over-the-air 
television broadcast signals carried 
pursuant to the must-carry require-
ment of the Communications Act of 
1934, as amended, offered as a distinct 
and separate service choice to the ap-
plicant’s subscribers at a specified 
lower rate when compared to other pro-
gram service choices. 

Television Broadcast Station means an 
over-the-air commercial or non-
commercial Television Broadcast Sta-
tion licensed by the FCC under subpart 
E of part 73 of title 47, Code of Federal 
Regulations, except that such term 
does not include a Low Power Tele-
vision Station or Television Broadcast 
Translator Station. 

Television Broadcast Translator Station 
means a station in the broadcast serv-

ice operated for the purpose of re-
transmitting the programs and signals 
of a Television Broadcast Station, 
without significantly altering any 
characteristic of the original signal 
other than its frequency and ampli-
tude, for the purpose of providing tele-
vision reception to the general public. 

Television Network means an entity 
which offers an interconnected pro-
gram service on a regular basis for 15 
or more hours per week to at least 25 
affiliated broadcast stations in 10 or 
more States. 

Term Sheet means an executed agree-
ment between the Applicant and the 
Lender or Agent that sets forth the key 
business terms and conditions of the 
proposed Loan. Execution of this agree-
ment represents evidence of the com-
mitment between the Applicant and 
Lender or Agent. 

Underserved Area means any area 
that is outside the grade A contour (as 
determined using standards employed 
by the Federal Communications Com-
mission) of the Local Television Broad-
cast Signals serving a particular Des-
ignated Market Area and has access to 
such signals from not more than one 
commercial, for profit, multichannel 
video provider. 

Unguaranteed Portion means the por-
tion of the principal of a Loan that is 
not covered by the Guarantee. 

§§ 2201.2–2201.8 [Reserved] 

§ 2201.9 Limitation on the applicability 
of the definition of Local Television 
Broadcast Signals. 

Notwithstanding the definition of 
Local Television Broadcast Signals 
provided in § 2201.1 of this part, if an 
area is being served by either a sat-
ellite carrier which rebroadcasts sig-
nals of Television Broadcast Stations 
located in the DMA or a cable tele-
vision system, and that satellite car-
rier or cable television system is cur-
rently in compliance with the rules ad-
ministered by the Federal Communica-
tions Commission (FCC) as described in 
part 76 of title 47, Code of Federal Reg-
ulations, the group of signals of Tele-
vision Broadcast Stations located in 
the DMA being retransmitted by such 
satellite carrier or cable television sys-
tem will be considered to meet the def-
inition of Local Television Broadcast 
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Signals for the purposes of the regula-
tion. 

Subpart B—Loan Guarantees 
§ 2201.10 Loan amount and Guarantee 

percentage. 
(a) Aggregate Value of Loans. The ag-

gregate value of all Loans for which 
Guarantees are issued under the Pro-
gram, including the Unguaranteed Por-
tions of such Loans, may not exceed 
$1,250,000,000. 

(b) Guarantee Percentage. (1) A Guar-
antee approved by the Board may not 
exceed an amount equal to 80 percent 
of the principal amount of a Loan made 
to finance the acquisition, improve-
ment, enhancement, construction, de-
ployment, launch, or rehabilitation of 
the means by which Local Television 
Broadcast Signals are delivered to a 
Nonserved Area or Underserved Area; 

(2) If only a portion of a Loan is 
meant to achieve the purposes de-
scribed in paragraph (b)(1) of this sec-
tion, the Board shall determine that 
portion of the Loan meant to achieve 
such purpose and may approve a Guar-
antee in an amount not exceeding 80 
percent of that portion of the Loan. 

(3) The portion of the Loan meant to 
achieve the purposes described in para-
graph (b)(1) of this section will not be 
lowered simply because the means by 
which Local Television Broadcast Sig-
nals are delivered to a Nonserved Area 
or Underserved Area also enable either 
the provision of signals other than 
Local Television Broadcast Signals or 
the provision of signals to areas other 
than Nonserved or Underserved Areas. 
However, any amounts of a Loan which 
the Board determines will be used for 
separable costs not essential to funding 
the means by which Local Television 
Broadcast Signals are delivered to a 
Nonserved Area or Underserved Area, 
will be excluded from the portion of the 
Loan eligible for a Guarantee. 

(c) Minimum Loan Amount. The Board 
will not approve a Guarantee for a 
Loan in an amount less than $1,000,000 
(inclusive of both the Guaranteed and 
Unguaranteed Portions of the Loan). 

§ 2201.11 Application requirements. 
A completed application consists of 

the following information: 

(a) An executive summary of the 
Project. The Applicant must provide the 
Board with a general Project overview 
that addresses each of the following six 
categories: 

(1) A general overview of the system 
to be developed and description of the 
Project including the types of equip-
ment, technologies, and facilities to be 
used; 

(2) An explanation of how the Appli-
cant will provide Local Television 
Broadcast Signals to Nonserved Areas 
and Underserved Areas; 

(3) A short description of the Appli-
cant including a written narrative de-
scribing its demonstrated capability 
and experience in providing access to 
Local Television Broadcast Signals for 
households; 

(4) An explanation of the total 
Project cost including a breakdown of 
the Loan required and the source of 
funding for the remainder of the 
Project, if a portion of the Project is to 
be paid with non-Loan funds; 

(5) The name of the Lender or Agent 
(including a listing of other partici-
pating Lenders, if applicable) and a de-
scription of the financing structure of 
the proposed Loan; and 

(6) A general description of the geo-
graphic area to be served. 

(b) Background information. General 
information concerning the Applicant, 
its Affiliates, and its Lender or Agent, 
including a description of any financial 
and contractual arrangements among 
the parties. Specific information re-
quired of all Applicants is as follows: 

(1) Evidence of legal authority and ex-
istence of the applicant. The Applicant 
must provide evidence of its legal ex-
istence and authority to execute the 
Loan Documents under the proposed 
Loan and perform the activities pro-
posed under the Project. Such evidence 
must include Articles of Incorporation 
and bylaws for incorporated Appli-
cants; other types of Applicants should 
submit appropriate documentation for 
their forms of organization. If the Ap-
plicant is a special purpose entity 
(SPE) formed for the purpose of the 
Project, then the Applicant must pro-
vide a copy of the Deed of Partnership 
or Articles of Organization for the 
SPE. 
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(2) Affiliates descriptions. A listing of 
all Affiliates of the Applicant including 
a description of the nature of the Ap-
plicant’s relationship to each Affiliate. 
Any existing or proposed contractual 
arrangements with each Affiliate 
should be described. 

(3) Legal name. The legal name and 
form of organization of the proposed 
Lender or Agent. 

(4) Cover Form. A signed copy of 
Standard Form 424. 

(5) Management Credentials. A descrip-
tion of the experience and capabilities 
of the Applicant’s management to 
carry out the Project. 

(c) A business plan. A plan, satisfac-
tory to the Board, presenting in detail 
the fundamentals of the business and 
providing sufficient financial data to 
indicate that the business will be eco-
nomically sustainable. The business 
plan should include, at a minimum: 

(1) Risk Assessments. An assessment of 
the risks related to construction, per-
formance, demand, and financing struc-
ture, including a narrative statement 
detailing planned risks mitigation 
strategies; 

(2) Plans. A comprehensive operations 
and maintenance plan, as well as a 
marketing strategy; 

(3) Economic and Financial Analysis. A 
review of economic and financial fac-
tors affecting the business in general 
and the Project in particular. Appli-
cants should refer to economic and fi-
nancial conditions in the past three 
years, and also discuss expectations of 
such conditions in the future, includ-
ing: 

(i) The adequacy and stability of the 
business’ customer base. Applicants 
should provide information on the 
number of subscribers, subscriber 
churn, subscriber acquisition cost or 
cost per gross added, subscriber pene-
tration, geographic concentration of 
customers, nature of the terms of cus-
tomer contracts, customer technical 
support, customer satisfaction and re-
tention; 

(ii) The demand for services; 
(iii) The sensitivity of the business to 

economic cycles; 
(iv) Future capital needs; 
(v) The adequacy, competitiveness 

and affordability of service fees; 

(vi) An overview of the prevailing 
economic and demographic trends in 
the target service area; and 

(vii) Information on programming 
content and costs. 

(4) Project Market Analysis. A break-
down of the key elements of the 
Project, including: 

(i) All proposed services to be offered, 
including High-speed Internet Service, 
and whether a Separate Tier of Local 
Television Broadcast Signals will be 
provided; 

(ii) The total number of households, 
by DMA, and by Nonserved and Under-
served Area, which will have access to 
Local Television Broadcast Signals 
under the Project; 

(iii) The total number of households, 
by DMA, and by Nonserved and Under-
served Area, which will have access 
under the Project to any other services 
as described pursuant to paragraph 
(c)(4)(i) of this section, including an ex-
planation if this number is greater 
than the total identified in paragraph 
(c)(4)(ii); 

(iv) Estimates of the number of 
households identified in paragraphs 
(c)(4)(ii) and (c)(4)(iii) which will sub-
scribe to each of the services identified 
in paragraph (c)(4)(i) of this section by 
DMA, including a breakdown of Non-
served and Underserved households; 

(v) A breakdown of the Applicant’s 
proposed pricing coupled with an eval-
uation of any competitor’s services of-
ferings and pricings; and 

(vi) A service deployment plan and a 
deployment performance schedule, by 
DMA, for the services to access the 
Local Television Broadcast Signals. 

(d) Financial forecast and information. 
The Applicant must demonstrate its fi-
nancial ability to complete and main-
tain the Project and repay its obliga-
tions. The financial data must include 
the following: 

(1) Audited financial statements. In-
come statements, balance sheets, and 
cash flow statements for at least the 
last three years or from the date of in-
ception if less than three years. If the 
Applicant is an SPE, then the Appli-
cant must provide at least the last 
three years of audited financial state-
ments of the shareholders or partners 
of the SPE. If an Affiliate has been des-
ignated by the Applicant as a source of 
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credit support, then at least three 
years audited financial statements for 
the Affiliate must be submitted as 
well. 

(2) Plan of finance. An identification 
and explanation of all sources and uses 
of funds throughout the proposed loan 
period, including, but not limited to, 
any payments to Affiliates or share-
holders of the Applicant, estimated 
Project costs, and proposed terms. 

(3) A Pro-forma financial forecast cov-
ering the life of the proposed loan, in-
cluding balance sheets, income state-
ments and cash flow statements, with 
an explanation of assumptions. These 
Projections must be prepared in ac-
cordance with Generally Accepted Ac-
counting Principles and should discuss 
such issues as the effects of inflation, 
competition, ongoing repair and re-
placement needs, technological obso-
lescence, working capital require-
ments, and other factors that may af-
fect the Applicant’s ability to meet its 
debt service obligations. 

(4) Project budget. A detailed cost 
breakdown of all facilities to be con-
structed as part of the Project. This 
breakdown should be on a per unit 
basis. It should also clearly show what 
will be financed with guaranteed loan 
funds and what will be financed with 
other funds, consistent with the plan of 
finance in paragraph (d)(2) of this sec-
tion. 

(5) Commitments. The Applicant must 
disclose all reasonably foreseeable fi-
nancial obligations, contingent liabil-
ities, or other commitments that could 
affect its financial health over the pro-
posed financing term. At the Board’s 
request, the Applicant must take all 
reasonable measures to insulate the 
Project and the Loan from external 
factors that could affect timely pay-
ment of principal and interest. The 
Board may ask for additional detailed 
information on commitments where it 
is deemed necessary. 

(6) Credit enhancement. In cases where 
an Affiliate provides credit enhance-
ment, the Applicant must provide doc-
umentation demonstrating the Affil-
iate is sufficiently capitalized and evi-
dencing the strength, extent, limita-
tions, and priority of the credit en-
hancement relative to the other obliga-
tions of the Affiliate. 

(e) A certified system plan, technical 
analysis, and design. Prepared by quali-
fied personnel on the Applicant’s staff 
or by a licensed consulting engineer, 
consisting of the following: 

(1) A detailed description of the pro-
posed service area including maps of 
the service area; 

(2) A TV Signals Coverage Diagram 
and detailed description of all existing 
and proposed facilities. The diagram 
must include proposed route miles of 
cable plant, if applicable, the esti-
mated area served, types of facilities to 
be deployed (terrestrial microwave or 
satellite microwave, wireless, trans-
lator, fiber optic cable or coaxial cable, 
electronic equipment, etc.), the capac-
ity of the facilities (number of fibers, 
size of the cables, and intended number 
of channels, frequencies used, band-
width capacity, etc.), and the serving 
area of the proposed facilities; 

(3) The intended capabilities of the 
Project’s facilities, including band-
width, proposed television signal topol-
ogy, standards, and television signal 
transmission protocols. In addition, 
the Applicant must explain the manner 
in which the transmission facilities 
will deliver the proposed Local Tele-
vision Broadcast Signals, including any 
equipment necessary to receive the sig-
nals which will be located at the sub-
scribers’ premises, and/or, near or on 
the subscribers’ television sets; 

(4) A listing of all regulatory approv-
als required to operate facilities, in-
cluding licenses, permits, and fran-
chises and the status of any required 
approvals not obtained at the time of 
the application. For any approvals not 
yet received, the Applicant should pro-
vide details on the nature of the needed 
approval, the justification for expect-
ing such an approval, the track-record 
of the Applicant in obtaining such ap-
provals, and the contingency plan in 
the event the approval is delayed; 

(5) A description of the television sig-
nal sources (including, but not limited 
to local, regional and national tele-
vision signal broadcasters, other tele-
vision signal providers, content pro-
viders, cable television operators and 
providers, enhanced service providers, 
providers of satellite services, and the 
anticipated role of such providers in 
the proposed Project); 
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(6) The results of discussions, if any, 
with local television broadcasters serv-
ing the Project area; 

(7) An identification of all Local Tel-
evision Broadcast Signals that will be 
carried by the Project; 

(8) An identification of the digital 
signal quality and capacity in megabits 
per second (Mb/s) that will be required 
to digitally broadcast all Local Tele-
vision Broadcast Signals to be provided 
by the Project; 

(9) An identification of the net usable 
bandwidth, in Mb/s, that are surplus to 
the provision of the Local Television 
Broadcast Signals to be provided by 
the Project and that will be used to 
provide High Speed Internet Service; 
and 

(10) A description of the extent to 
which the Project will enable the deliv-
ery of Local Television Broadcast Sig-
nals by a means reasonably compatible 
with existing systems or devices pre-
dominantly in use for the reception of 
television signals. 

(f) Lender information—(1) Lender. The 
Application shall include the informa-
tion described in § 2201.13(b), (c) and (d) 
of this part concerning the Lender or 
Lenders. 

(2) Term Sheet. The Application shall 
include a signed Term Sheet. 

(3) Lender’s Analysis. The Applicant 
shall submit the Lender’s detailed 
analysis of the creditworthiness of the 
transaction at the time of application 
and any supporting due diligence docu-
mentation, including a complete un-
derwriting analysis of the Project (as-
sessing Applicant creditworthiness and 
Project feasibility) exercising the 
Lender’s standard of care as set forth 
at § 2201.26(a). 

(4) Certification. The Lender must cer-
tify that the information provided pur-
suant to paragraphs (f)(1), (2) and (3) of 
this section is true and accurate. 

(5) Additional Information. The Board 
will request any other information the 
Board deems material to its assess-
ment of the Lender. 

(g) Other Financial Information—(1) 
Collateral. The Applicant shall provide 
a detailed description and valuation of 
all Collateral to be used to secure the 
Loan. This valuation shall be sup-
ported by an independent, third party 
appraisal for existing Assets, and/or 

adequate cost substantiation for Assets 
to be constructed for purposes of the 
Project, and in all cases shall be ac-
ceptable to the Board. Such a valu-
ation should address, at a minimum, 
pledged Assets of the Applicant, any 
designated Affiliate of the Applicant, 
or both as identified in the Loan Docu-
ments, including primary Assets to be 
used in the delivery of the service for 
which the Loan sought would be guar-
anteed. The Applicant also must pro-
vide a depreciation schedule (as classi-
fied under and in accordance with 
GAAP) for the major Assets in order 
for the Board to determine the eco-
nomically useful life of the primary 
Assets to be used in delivery of the sig-
nals concerned. Appraisals of real prop-
erty must be prepared by State li-
censed or certified appraisers, and be 
consistent with the ‘‘Uniform Stand-
ards of Professional Appraisal Prac-
tice,’’ promulgated by the Appraisal 
Standards Board of the Appraisal 
Foundation. 

(2) Credit Opinion. With respect to ap-
plications for a Loan of $15 million or 
more, the Applicant is required to ob-
tain and submit to the Board a prelimi-
nary credit rating opinion letter on the 
proposed transaction at the time of ap-
plication, prepared by a nationally rec-
ognized statistical rating organization 
(rating agency) approved by the Board. 
This preliminary credit rating opinion 
shall be based on the financing struc-
ture proposed by the Applicant for the 
Project absent the Federal Guarantee, 
without regard to recovery expecta-
tions. The Board will utilize this pre-
liminary credit assessment to assist in 
evaluating the creditworthiness of the 
proposed transaction and determining 
whether it provides a reasonable assur-
ance of repayment. In addition, appli-
cants for loans less than $15 million 
that have a credit rating shall provide 
that credit rating to the Board. The 
Board will utilize this preliminary 
credit assessment (for loans over $15 
million) or an existing credit rating 
(for loans less than $15 million) to as-
sist in evaluating the creditworthiness 
of the proposed transaction and deter-
mining whether it provides a reason-
able assurance of repayment. The 
Board may approve a Guarantee over 
$15 million only if it receives a final 
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credit rating opinion letter from the 
rating agency on the Loan that is in 
form and substance acceptable to the 
Board. 

(3) Evidence of Lack of Credit Else-
where. The Applicant shall provide the 
information required pursuant to 
§ 2201.12(b)(2)(v) of this part. 

(h) Compliance with other Federal stat-
utes, regulations and Executive Orders. 
The Applicant must certify compliance 
with other applicable Federal statutes, 
regulations, and Executive Orders. 

(i) Environmental impact. The Appli-
cant must provide information describ-
ing the Project’s impact on the envi-
ronment as required pursuant to 
§ 2201.16 of this part. The application 
may be submitted prior to final deter-
mination of a Project’s environmental 
impacts; however, a Guarantee shall 
not be made and no Loan funds will be 
advanced prior to such determination 
and demonstrated compliance with all 
environmental statutes, regulations 
and executive orders. 

(j) Federal debt certification. The Ap-
plicant must provide a certification 
that it is not delinquent on any obliga-
tion owed to the government (7 CFR 
parts 3016 and 3019). No Guarantee will 
be made if either the Applicant or 
Lender has an outstanding, delinquent 
Federal debt until: 

(1) The delinquent account has been 
paid in full; 

(2) A negotiated repayment schedule 
is established and at least one payment 
has been received; or 

(3) Other arrangements, satisfactory 
to the agency responsible for collecting 
the debt, are made. 

(k) Supplemental information. The Ap-
plicant should provide any additional 
information it considers relevant to 
the Project and likely to be helpful in 
determining the extent to which the 
Project would further the purposes of 
the Act. 

(l) Additional information required by 
the Board. The Applicant must provide 
any additional information the Board 
determines is necessary to adequately 
evaluate the application. 

(m) Application Fee. For an applica-
tion to be considered complete, the Ap-
plicant must submit a check payable to 
the United States Treasury in the 

amount of the application fee as set 
forth in § 2201.21(a) of this part. 

(n) Incomplete application. An incom-
plete application, including any fee 
submitted therewith, will be returned 
to the Applicant without action. 

§ 2201.12 Applicant. 

(a) Eligibility. (1) The Board will make 
a determination of eligibility of an Ap-
plicant to be a Borrower under the Pro-
gram based upon the Applicant’s abil-
ity to directly provide, as a result of fi-
nancing received under the Program, 
Local Television Broadcast Signals to 
households in Nonserved Areas and/or 
Underserved Areas and the information 
provided pursuant to paragraph (b) of 
this section. 

(2) A determination that an Appli-
cant is eligible does not assure that the 
Board will approve a Guarantee sought, 
or otherwise preclude the Board from 
declining to approve a Guarantee. 

(b) Documentation for Eligibility Deter-
mination. (1) An Applicant must provide 
a Term Sheet evidencing a commit-
ment of that Lender or Agent, and the 
Lenders it represents, to make a Loan 
to the Applicant upon an Offer of Guar-
antee by the Board, subject to the re-
quirements of the Act and the regula-
tions set forth in this part. 

(2) An Applicant must provide docu-
mentation demonstrating that: 

(i) The Assets, facilities, or equip-
ment covered by the Loan will be uti-
lized economically and efficiently; 

(ii) The terms, conditions, security, 
and schedule and amount of repay-
ments of principal and the payment of 
interest with respect to the Loan pro-
tect the financial interests of the 
United States and are reasonable; 

(iii) Appropriate and adequate Collat-
eral secures the Loan sought to be 
guaranteed; 

(iv) All necessary and required regu-
latory and other approvals, spectrum 
licenses, and delivery permissions for 
the Loan and the Project under the 
Loan have been applied for or obtained 
(a Guarantee shall not be made and no 
Loan funds will be advanced until all 
such approvals, licenses and permis-
sions have been obtained); 

(v) The Loan would not be available 
on reasonable terms and conditions 
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without a Guarantee under this Pro-
gram. To satisfy this requirement, an 
Applicant must provide, with its appli-
cation, documentation from at least 
one lending institution other than the 
Lender to which the Applicant has ap-
plied for financial assistance dated 
within six months of submission of the 
application, indicating that the Appli-
cant was unable to obtain substan-
tially the same Loan it is applying for 
on reasonable terms and conditions; 
and 

(vi) Repayment of the Loan can rea-
sonably be expected. 

§ 2201.13 Lender. 
(a) Eligibility. (1) The Board will make 

a determination of eligibility of a 
Lender to make a Loan to be guaran-
teed under the Program based upon the 
criteria set forth in paragraphs (b) and 
(c) of this section. 

(2) A determination that a Lender is 
eligible does not assure that the Board 
will approve a Guarantee sought, or 
otherwise preclude the Board from de-
clining to approve a Guarantee. 

(b) Qualifications. In addition to eval-
uating an application pursuant to 
§ 2201.18, in making a determination to 
approve a Guarantee to a Lender, the 
Board will assess: 

(1) The Lender’s Regulatory Capital 
Ratios, in the case of Banking Institu-
tions, or Net Worth Ratios, in the case 
of other institutions; 

(2) Whether the Lender possesses the 
ability to administer the Loan, includ-
ing its experience with loans to tele-
communications companies; 

(3) The scope, volume and duration of 
the Lender’s activity in administering 
loans, including federally guaranteed 
loans; 

(4) The performance of the Lender’s 
loan portfolio, including its current de-
linquency rate; 

(5) The Lender’s charge-off rate, ex-
pressed as a percentage of outstanding 
loans for its current fiscal year; 

(6) If the Lender intends to sell par-
ticipation interests in the Loan, the 
plan of syndication; and 

(7) Any other matter the Board 
deems material to its assessment of the 
Lender. 

(c) A Loan will not be guaranteed un-
less: 

(1) If the Lender is not a nonprofit 
corporation and is subject to loan-to- 
one-borrower and Affiliate transaction 
restrictions under applicable law, the 
Loan is made in accordance with such 
restrictions; 

(2) If the Lender is not a nonprofit 
corporation and is not subject to the 
restrictions described in paragraph 
(c)(1) of this section, the Loan is made 
to a Borrower that is not an Affiliate 
of the Lender and the amount of the 
Loan, and all outstanding loans by the 
Lender to the Borrower and any of its 
Affiliates, does not exceed 10 percent of 
the Net Equity of the Lender; and 

(3) If the Lender is a nonprofit cor-
poration, the Board determines that: 

(i) Such nonprofit corporation has 
one or more issues of outstanding long- 
term debt that is rated within the 
highest 3 rating categories of a nation-
ally recognized statistical rating orga-
nization, as evidenced by written con-
firmation from the nationally recog-
nized statistical rating organization, 
subject to updating upon request of the 
Board; and 

(ii) The making of the Loan would 
not cause a decline in the rating of 
such Lender’s long-term debt below the 
highest 3 rating categories of a nation-
ally recognized statistical rating orga-
nization, as evidenced by written con-
firmation from the nationally recog-
nized statistical rating organization, 
subject to updating upon request of the 
Board. 

(d) Agent. (1) An application for a 
Guarantee of a single Loan that in-
cludes participation of more than one 
Lender must identify one of the Lend-
ers participating in such Loan to act as 
Agent for all Lenders. This Agent is re-
sponsible for administering the Loan 
and shall have those duties and respon-
sibilities required of an Agent, as set 
forth in the Guarantee. 

(2) If more than one Lender is seek-
ing a Guarantee of a single Loan, each 
one of the Lenders on the application 
must meet the qualifications set forth 
in paragraphs (b) and (c) of this sec-
tion. However, only the Agent must 
meet the qualifications set forth in 
paragraph (b)(2) and (3) of this section. 

(3) Each Lender, irrespective of any 
indemnities or other agreements be-
tween the Lenders and the Agent, shall 
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be bound by all actions, and/or failures 
to act, of the Agent. The Board and the 
Administrator shall be entitled to rely 
upon such actions and/or failures to act 
of the Agent as binding all Lenders. 

§ 2201.14 Eligible Loan purposes. 
To be guaranteed under the Program, 

a Loan must be made for the purpose of 
financing the acquisition, improve-
ment, enhancement, construction, de-
ployment, launch, or rehabilitation of 
the means by which Local Television 
Broadcast Signals will be delivered to a 
Nonserved Area or Underserved Area. 

§ 2201.15 Ineligible Loan purposes. 
(a) The proceeds of the Loan shall 

not be used for operating, advertising, 
or promotion expenses, or for the ac-
quisition of licenses for the use of spec-
trum in any competitive bidding. 

(b) The Applicant shall not transfer 
proceeds of the Loan to any Affil-
iate(s). 

(c) The Board will not fund a Project 
that is designed primarily to serve one 
or more of the top 40 Designated Mar-
ket Areas. 

(d) The Board will not fund a Project 
that would alter or remove National 
Weather Service warnings from Local 
Television Broadcast Signals. 

(e) No Guarantee may be granted or 
used to provide funds to a Project that 
extends, upgrades, or enhances the 
services provided over any cable sys-
tem to an area that, as of the enact-
ment of the Act, is covered by a cable 
franchise agreement that expressly ob-
ligates a cable operator to serve such 
area. 

§ 2201.16 Environmental requirements. 
(a) General. (1) Environmental assess-

ments of the Board’s actions will be 
conducted in accordance with applica-
ble statutes, regulations, and other ap-
plicable authorities. Therefore, each 
application for a Guarantee under the 
Program must be accompanied by in-
formation necessary for the Board to 
meet the requirements of applicable 
law. 

(2) Actions requiring compliance with 
NEPA. (i) The types of actions classi-
fied as ‘‘major Federal actions’’ subject 
to NEPA procedures are discussed in 40 
CFR parts 1500 through 1508. 

(ii) With respect to this Program, 
these actions typically include: 

(A) Any Project, permanent or tem-
porary, that will involve construction 
and/or installations; 

(B) Any Project, permanent or tem-
porary, that will involve ground dis-
turbing activities; and 

(C) Any Project supporting renova-
tion, other than interior remodeling. 

(3) Environmental information required 
from the Applicant. (i) Environmental 
data or documentation concerning the 
use of the proceeds of any Loan guar-
anteed under this Program must be 
provided by the Applicant to the Board 
to assist the Board in meeting its legal 
responsibilities. 

(ii) Such information includes: 
(A) Documentation for an environ-

mental threshold review from qualified 
data sources, such as a Federal, State 
or local agency with expertise and ex-
perience in environmental protection, 
or other sources, qualified to provide 
reliable environmental information; 

(B) Any previously prepared environ-
mental reports or data relevant to the 
Loan at issue; 

(C) Any environmental review pre-
pared by Federal, State, or local agen-
cies relevant to the Loan at issue; and 

(D) Any other information that can 
be used by the Board to ensure compli-
ance with environmental laws. 

(iii) All information supplied by the 
Applicant is subject to verification by 
the Board. 

(b) The regulations of the Council on 
Environmental Quality implementing 
NEPA require the Board to provide 
public notice of the availability of 
Project specific environmental docu-
ments such as environmental impact 
statements, environmental assess-
ments, findings of no significant im-
pact, records of decision, etc., to the af-
fected public. See 40 CFR 1506.6(b). En-
vironmental information concerning 
specific Projects can be obtained from 
the Board by contacting: Secretary, 
LOCAL Television Loan Guarantee 
Board, 1400 Independence Ave., SW., 
Room 2919–S, Stop 1575; Washington, 
DC 20250–1575. 

(c) National Environmental Policy 
Act—(1) Purpose. The purpose of this 
paragraph (c) is to adopt procedures for 

VerDate Mar<15>2010 07:28 Feb 28, 2012 Jkt 226026 PO 00000 Frm 00056 Fmt 8010 Sfmt 8010 Y:\SGML\226026.XXX 226026er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



47 

Local Television Loan Guarantee Board § 2201.16 

compliance with the National Environ-
mental Policy Act, 42 U.S.C. 4321 et 
seq., by the Board. This paragraph sup-
plements regulations at 40 CFR Chap-
ter V. 

(2) Definitions. For purposes of this 
section, the following definitions 
apply: 

Categorical exclusion means a cat-
egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment 
and for which neither an environ-
mental assessment nor an environ-
mental impact statement is required. 

Environmental assessment means a 
document that briefly discusses the en-
vironmental consequences of a pro-
posed action and alternatives prepared 
for the purposes set forth in 40 CFR 
1508.9. 

EIS means an environmental impact 
statement prepared pursuant to section 
102(2)(C) of NEPA. 

FONSI means a finding of no signifi-
cant impact on the quality of human 
environment after the completion of an 
environmental assessment. 

NEPA means the National Environ-
mental Policy Act, 42 U.S.C. 4321, et 
seq. 

Working capital loan means money 
used by an ongoing business concern to 
fund its existing operations. 

(3) Delegations to the Secretary of the 
Board. (i) All incoming correspondence 
from Council on Environmental Qual-
ity (CEQ) and other agencies con-
cerning matters related to NEPA, in-
cluding draft and final EIS, shall be 
brought to the attention of the Sec-
retary of the Board. The Secretary of 
the Board will prepare or, at his or her 
discretion, coordinated replies to such 
correspondence. 

(ii) With respect to actions of the 
Board, the Board will: 

(A) Ensure preparation of all nec-
essary environmental assessments and 
EISs; 

(B) Maintain a list of actions for 
which environmental assessments are 
being prepared; 

(C) Revise this list at regular inter-
vals, and send the revisions to the En-
vironmental Protection Agency; 

(D) Make the list available for public 
inspection; 

(E) Maintain a list of EISs; and 

(F) Maintain a file of draft and final 
EISs. 

(4) Categorical exclusions. (i) This 
paragraph describes various classes of 
Board actions that normally do not 
have a significant impact on the 
human environment and are categori-
cally excluded. The word ‘‘normally’’ is 
stressed; there may be individual cases 
in which specific factors require con-
trary action. 

(ii) Subject to the limitations in 
paragraph (c)(4)(iii) of this section, the 
actions described in this paragraph 
have been determined not to have a 
significant impact on the quality of the 
human environment. They are cat-
egorically excluded from the need to 
prepare an environmental assessment 
or an EIS under NEPA. 

(A) Guarantees of working capital 
loans; and 

(B) Guarantees of loans for the refi-
nancing of outstanding indebtedness of 
the Applicant, regardless of the pur-
pose for which the original indebted-
ness was incurred. 

(iii) Actions listed in paragraph 
(c)(4)(ii) of this section that otherwise 
are categorically excluded from NEPA 
review are not necessarily excluded 
from review if they would be located 
within, or in other cases, potentially 
affect: 

(A) A floodplain; 
(B) A wetland; 
(C) Important farmlands, or prime 

forestlands or rangelands; 
(D) A listed species or critical habi-

tat for an endangered species; 
(E) A property that is listed on or 

may be eligible for listing on the Na-
tional Register of Historic Places; 

(F) An area within an approved State 
Coastal Zone Management Program; 

(G) A coastal barrier or a portion of 
a barrier within the Coastal Barrier 
Resources System; 

(H) A river or portion of a river in-
cluded in, or designated for, potential 
addition to the Wild and Scenic Rivers 
System; 

(I) A sole source aquifer recharge 
area; 

(J) A State water quality standard 
(including designated and/or existing 
beneficial uses and anti-degradation re-
quirements); or 
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(K) The release or disposal of regu-
lated substances above the levels set 
forth in a permit or license issued by 
an appropriate regulatory authority. 

(5) Responsibilities and procedures for 
preparation of an environmental assess-
ment. (i) The Board will request that 
the Lender and Applicant prepare an 
environmental assessment that pro-
vides information concerning all poten-
tially significant environmental im-
pacts of the Applicant’s proposed 
Project. The Board, consulting at its 
discretion with CEQ, will review the in-
formation provided by the Lender and 
Applicant. Though no specific format 
for an environmental assessment is 
prescribed, it shall be a separate docu-
ment, suitable for public review and 
should include the following in con-
formance with 40 CFR 1508.9: 

(A) Description of the environment. The 
existing environmental conditions rel-
evant to the Board’s analysis deter-
mining the environmental impacts of 
the proposed Project should be de-
scribed. The no action alternative also 
should be discussed; 

(B) Documentation. Citations to infor-
mation used to describe the existing 
environment and to assess environ-
mental impacts should be clearly ref-
erenced and documented. These sources 
should include, as appropriate, but not 
be limited to, local, tribal, regional, 
State, and Federal agencies, as well as, 
public and private organizations and 
institutions; 

(C) Evaluating environmental con-
sequences of proposed actions. A brief 
discussion should be included of the 
need for the proposal, of alternatives as 
required by 42 U.S.C. 4332(2)(E) and 
their environmental impacts. The dis-
cussion of the environmental impacts 
should include measures to mitigate 
adverse impacts and any irreversible or 
irretrievable commitments of re-
sources to the proposed Project. 

(ii) An environmental assessment, 
may: 

(A) Tier upon the information con-
tained in a previous EIS, as described 
in 40 CFR 1502.20; 

(B) Incorporate by reference reason-
ably available material, as described in 
40 CFR 1502.21; and/or 

(C) Adopt a previously completed EIS 
reasonably related to the Project for 

which the proceeds of the Loan sought 
to be guaranteed under the Program 
will be used, as described in 40 CFR 
1506.3. 

(iii) If, on the basis of the environ-
mental assessment, the Board deter-
mines that an EIS is not required, a 
FONSI, as described in 40 CFR 1508.13 
will be prepared. The FONSI will in-
clude the environmental assessment or 
a summary of it and be available to the 
public from the Board. The Board shall 
maintain a record of these decisions, 
making them available to interested 
parties upon request. Requests should 
be directed to LOCAL Television Loan 
Guarantee Board, 1400 Independence 
Ave., SW., Room 2919–S, Stop 1575; 
Washington, DC 20250–1575. Prior to a 
final Guarantee decision, a copy of the 
NEPA documentation shall be sent to 
the Board for consideration. 

(6) Responsibilities and procedures for 
preparation of an environmental impact 
statement. (i) If after the environmental 
assessment has been completed, the 
Board determines that an EIS is nec-
essary, it and other related documenta-
tion will be prepared by the Board in 
accordance with section 102(2)(c) of 
NEPA, this section, and 40 CFR parts 
1500 through 1508. The Board may seek 
additional information from the Appli-
cant in preparing the EIS. Once the 
document is prepared, the Board will 
transmit the document to the Environ-
mental Protection Agency. 

(ii) EIS. (A) The following procedures, 
as discussed in 40 CFR parts 1500 
through 1508, will be followed in pre-
paring an EIS: 

(1) The format and contents of the 
draft and final EIS shall be as dis-
cussed in 40 CFR part 1502. 

(2) The requirements of 40 CFR 1506.9 
for filing of documents with the Envi-
ronmental Protection Agency shall be 
followed. 

(3) The Board, consulting at its dis-
cretion with CEQ, shall examine care-
fully the basis on which supportive 
studies have been conducted to assure 
that such studies are objective and 
comprehensive in scope and in depth. 

(4) NEPA requires that the decision 
making ‘‘utilize a systematic, inter-
disciplinary approach that will ensure 
the integrated use of the natural and 
social sciences and the environmental 
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design arts.’’ 42 U.S.C. 4332(A). If such 
disciplines are not present on the 
Board staff, appropriate use should be 
made of personnel of Federal, State, 
and local agencies, universities, non- 
profit organizations, or private indus-
try. 

(B) Until the Board issues a record of 
decision as provided in 40 CFR 1502.2 no 
action concerning the proposal shall be 
taken which would: 

(1) Have an adverse environmental 
impact; or 

(2) Limit the choice of reasonable al-
ternatives. 

(3) 40 CFR 1506.10 places certain limi-
tations on the timing of Board deci-
sions on taking ‘‘major Federal ac-
tions.’’ A Guarantee shall not be made 
before the times set forth in 40 CFR 
1506.10. 

(iii) A public record of decision stat-
ing what the decision was; identifying 
alternatives that were considered, in-
cluding the environmentally preferable 
one(s); discussing any national consid-
erations that entered into the decision; 
and summarizing a monitoring and en-
forcement program if applicable for 
mitigating the environmental effects 
of a proposal will be prepared. This 
record of decision will be prepared at 
the time the decision is made. 

§ 2201.17 Submission of applications. 
(a) Applications should be submitted 

as follows: 
(1) Applications for Guarantees shall 

be submitted to the LOCAL Television 
Loan Guarantee Board, 1400 Independ-
ence Avenue, SW., Stop 1575, Room 
2919–S, Washington, DC 20250–1575. Ap-
plications should be marked Attention: 
Secretary, LOCAL Television Loan 
Guarantee Board. 

(2) Applications must be submitted 
postmarked not later than the applica-
tion filing deadline established by the 
Board if the applications are to be con-
sidered during the period for which the 
application was submitted. 

(3) All Applicants must submit an 
original and two copies of a completed 
application. 

(b) Application deadline. One or more 
application windows will be announced. 
The duration of each application win-
dow for submission of applications will 
be approximately 120 days. Notice of an 

application window will be published in 
the FEDERAL REGISTER. 

§ 2201.18 Application selection. 

(a) Application Priority. When evalu-
ating applications to determine which 
Project or combinations of Projects 
will best facilitate access to Local Tel-
evision Broadcast Signals, the Board 
shall give priority in the approval of 
Guarantees to the following categories: 

(1) First, to applications for Projects 
that will serve households in Non-
served Areas. 

(2) Second, to applications for 
Projects that will serve households in 
Underserved Areas. 

(3) Within each category, the Board 
shall balance applications for Projects 
that will serve the largest number of 
households with applications for 
Projects that will serve remote, iso-
lated communities (including non-
contiguous States) in areas that are 
unlikely to be served through market 
mechanisms. The Board shall consider 
the Project’s estimated cost per house-
hold and shall give priority to those 
applications for Projects that provide 
the highest quality service at the low-
est cost per household. 

(b) Additional Considerations. (1) The 
Board shall give additional consider-
ation to applications for Projects that, 
in addition to providing Local Tele-
vision Broadcast Signals, also provide 
High-speed Internet service. 

(2) The Board shall consider other 
factors, which shall include applica-
tions for Projects that: 

(i) Offer a separate tier of Local Tele-
vision Broadcast Signals at a lower 
cost to consumers, except where pro-
hibited by applicable Federal, State, or 
local laws or regulations; and 

(ii) Enable the delivery of Local Tele-
vision Broadcast Signals consistent 
with the purpose of the Act by means 
reasonably compatible with existing 
systems or devices predominantly in 
use. 

(c) Other Considerations. All other 
evaluation factors and priority consid-
erations being equal, the Board will 
give a preference in approving Guaran-
tees to those applications for Projects 
that provide greater amounts and high-
er quality Collateral. 
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(d) Protection of United States Finan-
cial Interests. The Board may not ap-
prove the Guarantee of a Loan unless: 

(1) The Board has been given docu-
mentation, assurances, and access to 
information, persons, and entities nec-
essary, as determined by the Board, to 
address issues relevant to review of the 
Loan by the Board for purposes of the 
Act; and 

(2) The Board makes a determination 
in writing that: 

(i) To the best of its knowledge upon 
due inquiry, the Assets, facilities, or 
equipment covered by the Loan will be 
utilized economically and efficiently; 

(ii) The terms, conditions, security, 
and schedule and amount of repay-
ments of principal and the payment of 
interest with respect to the Loan pro-
tect the financial interests of the 
United States and are reasonable; 

(iii) The value of Collateral provided 
by an Applicant is at least equal to the 
unpaid balance of the Loan amount; 
and if the value of Collateral provided 
by an Applicant is less than the Loan 
amount, additional required Collateral 
is provided by the Applicant or an Af-
filiate designated by the Applicant and 
acceptable to the Board; 

(iv) All necessary and required regu-
latory and other approvals, spectrum 
licenses, and delivery permissions have 
been received for the Loan and the 
Project under the Loan; 

(v) The Loan would not be available 
on reasonable terms and conditions 
without a Guarantee under the Act; 
and 

(vi) Repayment of the Loan can be 
reasonably expected. 

(e) Non approvals. A Guarantee will 
not be approved if it is determined 
that: 

(1) The Applicant’s proposal does not 
indicate financial feasibility, or the 
Collateral is determined to not ade-
quately secure the Loan; 

(2) The Applicant’s proposal indicates 
technical flaws, which, in the opinion 
of the Board, would prevent successful 
implementation, or operation of the 
Project; 

(3) Any other aspect of the Appli-
cant’s proposal fails to adequately ad-
dress any requirements of the Act or 
the regulations in this part or contains 
inadequacies which would, in the opin-

ion of the Board, undermine the ability 
of the Project to meet the general pur-
pose of the Act or comply with require-
ments in this part; or 

(4) Proceeds for the Loan will be used 
for any of the ineligible purposes set 
forth in § 2201.15. 

(f ) Impact on Competition. A Loan 
shall not be guaranteed unless the pro-
posed Project, as determined by the 
Board in consultation with the Na-
tional Telecommunications and Infor-
mation Administration, is not likely to 
have a substantial adverse impact on 
competition that outweighs the bene-
fits of improving access to Local Tele-
vision Broadcast Signals in a Non-
served Area or Underserved Area and is 
commercially viable. 

§ 2201.19 Loan terms. 

(a) All Loans guaranteed under the 
Program shall be due and payable in 
full no later than the earlier of 25 years 
from date of the closing of the Loan or 
the economically useful life of the pri-
mary Assets to be used in delivery of 
the signals concerned, as determined 
by the Board. 

(b) Loans guaranteed under the Pro-
gram must: 

(1) Bear a rate of interest determined 
by the Board to protect the financial 
interests of the United States and to be 
reasonable. This determination will be 
based on the Board’s comparison of 
the: 

(i) Difference, or interest rate spread, 
between the interest rate on the Loan 
sought to be guaranteed and the cur-
rent average yield on outstanding mar-
ketable obligations of the United 
States of comparable maturity; and 

(ii) The interest rate spread between 
the rates on recently issued and simi-
larly rated and structured obligations 
and the current yields on outstanding 
marketable obligations of the United 
States of comparable maturity. 

(2) Have terms that, in the judgment 
of the Board, are consistent in material 
respects with the terms of similar obli-
gations in the private capital market. 

(c) So long as any principal and in-
terest is due and payable on a Loan 
guaranteed under the Act, a Borrower 
shall: 
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(1) Maintain Assets, equipment, fa-
cilities, and operations on a continuing 
basis; 

(2) Not make any discretionary divi-
dend payments that impair its ability 
to repay obligations guaranteed under 
the Act; 

(3) Remain sufficiently capitalized; 
and 

(4) Submit to and cooperate fully 
with any audit or Collateral review re-
quired by the Board. 

§ 2201.20 Collateral. 

(a) Existence of adequate Collateral. An 
Applicant shall provide the Board such 
documentation as is necessary, in the 
judgment of the Board, to provide sat-
isfactory evidence that appropriate and 
adequate Collateral secures a Loan 
guaranteed under the Program. Prior 
to approving a Guarantee, the Board 
shall require that the value of the Col-
lateral pledged be at least equal to the 
unpaid balance of the Loan Amount. 

(b) Form of Collateral. Collateral re-
quired by paragraph (a) of this section 
shall consist solely of Assets of the Ap-
plicant, any Affiliate of the Applicant, 
or both, as identified in the Loan Docu-
ments, including primary Assets to be 
used in the delivery of the service for 
which the Loan is guaranteed. Such 
Assets may include, but are not limited 
to, the following: 

(1) Tangible Assets, including current 
Assets (such as cash, accounts receiv-
able, and inventory), reserve funds, 
land, buildings, machinery, fixtures, 
and equipment; 

(2) Assignments of all relevant con-
tractual agreements, including con-
tractual rights to certain cash flows, 
marketing arrangements, third-party 
guarantees, insurance policies, con-
tractors’ bonds, and other agreements 
or rights that may be of value; 

(3) All permits, governmental approv-
als, franchises and licenses, necessary 
to carry out and operate the required 
equipment or service; and 

(4) Other Assets, which, in the judg-
ment of the Board, possess Collateral 
value suitable for securing the Loan, 
including a pledge of all or part of the 
Applicant’s ownership interest in the 
Project or company, and any after-ac-
quired property. 

(c) Applicant’s compliance findings. An 
Applicant’s compliance with para-
graphs (a) and (b) of this section does 
not assure a finding of reasonable as-
surance of repayment, or assure the 
Board’s Guarantee of the Loan. 

(d) Collateral for entire loan. The same 
Collateral shall secure the entire Loan, 
including both the Guaranteed Portion 
and the Unguaranteed Portion. 

(e) Review of valuation. The value of 
Collateral securing a Loan is subject to 
review and approval by the Board, and 
may be adjusted downward by the 
Board if the Board reasonably believes 
such adjustment is appropriate. The 
Board’s evaluation of the proposed Col-
lateral for the Loan will be based on 
several factors, including but not lim-
ited to: 

(1) The expected value of the pledged 
Collateral in the event of defaults with 
specific consideration given to the re-
sidual value of Project Assets to third- 
parties and the liquidity of such As-
sets; 

(2) The cash flow characteristics of 
the Project; 

(3) The contractual characteristics of 
the Project to the extent Project-re-
lated agreements underpin the 
Project’s estimated cash flows; 

(4) The competitiveness of the 
Project’s economics and the associated 
certainty of cash flows in the future; 
and 

(5) The creditworthiness of any des-
ignated Affiliates(s) that provides serv-
ices to the Applicant or provides any 
credit support. 

(f) Ongoing Collateral Assessment. The 
Board shall require that the value of 
the Collateral shall be at all times at 
least equal to the unpaid balance of the 
Loan Amount. To ensure that the on-
going value of the Collateral is prop-
erly maintained, the Board may re-
quire the borrower to have an ongoing 
third-party inspection and valuation of 
the Collateral that is acceptable to the 
Board. If the Collateral value at the 
measurement date is less than the un-
paid balance of the Loan Amount, the 
Borrower or its designated Affiliates(s) 
will be required to pledge additional 
acceptable Collateral to cover any def-
icit. 

(g) Lien on Collateral. (1) Upon the 
Board’s approval of a Guarantee, the 
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Administrator shall have liens on Col-
lateral securing the Loan, which shall 
be superior to all other liens on such 
Collateral. The value of the Collateral 
(based on a determination satisfactory 
to the Board) shall be at least equal to 
the unpaid balance of the Loan 
amount, giving significant consider-
ation to the expected value of the Col-
lateral in the event of defaults with 
specific consideration given to the re-
sidual value of the Project Assets to 
third-parties and the liquidity of such 
Assets. 

(2) Both the Administrator and the 
Lender or Agent shall have a perfected 
security interest in the Collateral fully 
sufficient to protect the financial in-
terests of the United States and the 
Lenders. However, the security interest 
perfected by the Administrator shall 
ensure that the Administrator has first 
priority in such Collateral. 

§ 2201.21 Fees. 
(a) Application Fee. The Board shall 

charge each Applicant for a Guarantee 
under the Program a non-refundable 
fee, payable to the United States 
Treasury, to cover the costs of making 
necessary determinations and findings 
with respect to an application for a 
Guarantee under the Program. The 
amount of the fee is $10,000 for Loans of 
$1 million up to $50 million, $15,000 for 
Loans of $50 million up to $100 million, 
$30,000 for Loans of $100 million up to 
$500 million, and $40,000 for Loans of 
$500 million or greater. 

(b) Guarantee Origination Fee. The 
Board shall charge and collect from a 
Borrower a Guarantee Origination Fee. 
The amount of such fee will be suffi-
cient to cover the administrative costs 
of the Board associated with the Loan. 
Upon extending an offer of Guarantee, 
the Board and the Borrower shall enter 
into an agreement providing for the 
payment of the Guarantee Origination 
Fee; the agreement shall include terms 
relating to the schedule of payments 
and deposit of such payments into an 
escrow account. The Guarantee Origi-
nation Fee must be paid in full no later 
than and as a condition of the closing 
of any Loan. A Borrower will be re-
sponsible for paying the administrative 
costs of the Board regardless of wheth-
er the Loan actually closes. 

(c) Lender Fees. A Lender or Agent 
may assess and collect from the Bor-
rower such fees and costs associated 
with the application and origination of 
the Loan as are reasonable and cus-
tomary, taking into consideration the 
amount and complexity of the credit. 
The Board may take such fees and 
costs into consideration when deter-
mining whether to offer a Guarantee. 

§ 2201.22 Issuance of Guarantees. 
(a) The Board’s decision to approve 

an application and extend an Offer of 
Guarantee under the Program is condi-
tioned upon: 

(1) The Lender or Agent and Appli-
cant obtaining any required regulatory 
or judicial approvals; 

(2) The Lender or Agent and Appli-
cant being legally authorized to enter 
into the Loan under the terms and con-
ditions submitted to the Board in the 
application; 

(3) The Board’s receipt of the Loan 
Documents and any related instru-
ments, in form and substance satisfac-
tory to the Board all properly executed 
by the Lender or Agent, Applicant, and 
any other required party other than 
the Board; 

(4) No material adverse change in the 
Applicant’s ability to repay the Loan 
between the date of the Board’s ap-
proval and the date the Guarantee is to 
be issued; 

(5) Entering into the Guarantee vio-
lates no Loan covenants or existing 
contractual obligations of the Bor-
rower; and 

(6) Such other conditions as deter-
mined by the Board. 

(b) The Board may withdraw its ap-
proval of an application and rescind its 
Offer of Guarantee if the Board deter-
mines that the Lender or Agent or the 
Applicant cannot, or is unwilling to, 
provide adequate documentation and 
proof of compliance with paragraph (a) 
of this section within the time pro-
vided for in the Offer of Guarantee. 

(c) Only after receipt of all the docu-
mentation required by this section will 
the Administrator sign and deliver the 
Guarantee. 

§ 2201.23 Funding for the Program. 
(a) Costs incurred by the Government. 

The Act provides funding for the costs 
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incurred by the Government as a result 
of granting Guarantees under the Pro-
gram. While pursuing the goals of the 
Act, it is the intent of the Board to 
minimize the cost of the Program to 
the Government. The Board will esti-
mate the risk posed by the guaranteed 
Loans to the funds appropriated for the 
costs of the Guarantees under the Pro-
gram and operate the Program accord-
ingly. 

(b) Credit Risk Premium—(1) Establish-
ment and approval. The Board may es-
tablish and approve the acceptance of 
credit risk premiums with respect to a 
Guarantee under this Act in order to 
offset the cost, as defined in section 
502(5) of the Federal Credit Reform Act 
of 1990, of the Guarantee. To the extent 
that appropriations of budget author-
ity are insufficient to cover the cost, as 
so determined, of a Guarantee, and the 
Board approves such a Guarantee, cred-
it risk premiums shall be accepted 
from a non-Federal source on behalf of 
a Borrower. 

(2) Credit risk premium amount—(i) 
General. The Board shall determine the 
amount of any credit risk premium to 
be accepted with respect to a Guar-
antee on the basis of: 

(A) The financial and economic cir-
cumstances of the Borrower, including 
the amount of Collateral offered; 

(B) The proposed schedule of Loan 
disbursements; 

(C) The business plans of the Bor-
rower; 

(D) Any financial commitment from 
a broadcast signal provider; and 

(E) The concurrence of the Director 
of the Office of Management and Budg-
et as to the amount of the credit risk 
premium. 

(ii) Proportionality. To the extent that 
appropriations of budget authority are 
sufficient to cover the cost, as deter-
mined under section 502(5) of the Fed-
eral Credit Reform Act of 1990, of Guar-
antees, the credit risk premium with 
respect to each Guarantee shall be re-
duced proportionately. 

(iii) Payment of premiums. Credit risk 
premiums under this paragraph shall 
be paid to an escrow account estab-
lished in the Treasury, which shall ac-
crue interest. Such interest shall be re-
tained by the escrow account, subject 
to paragraph (b)(2)(iv) of this section. 

(iv) Deductions from escrow account. If 
a liquidation of the Collateral occurs 
pursuant to § 2201.33(h), any shortfall 
between the proceeds of the liquidation 
net of costs and expenses relating to 
the liquidation, and the guarantee 
amount paid shall be deducted from 
funds in the escrow account and cred-
ited to the Administrator for payment 
of such shortfall. At such time as all 
Loans guaranteed under this Program 
have been repaid or otherwise satisfied 
in accordance with the Act and the reg-
ulations in this part, remaining funds 
in the escrow account, if any, shall be 
refunded, on a pro rata basis, to Bor-
rowers whose Loans guaranteed under 
the Program were not in Payment De-
fault or Default, or where any Payment 
Default or Default was cured in accord-
ance with the terms of the Loan Docu-
ments. 

§ 2201.24 Insurance. 

The Borrower of a Loan guaranteed 
under the Program shall obtain, at its 
expense, insurance sufficient to protect 
the financial interests of the United 
States, as determined by the Board. 

§ 2201.25 Performance Agreement. 

(a) The Borrower of a Loan guaran-
teed under the Program shall enter 
into a Performance Agreement with 
the Administrator with respect to the 
Local Television Broadcast Signals to 
be provided through the Project. 

(b) The Administrator may assess 
against and collect from a Borrower a 
penalty not to exceed 3 times the inter-
est accrued on the Loan during the pe-
riod of noncompliance if the Borrower 
fails to meet its stipulated Perform-
ance Agreement entered into under 
paragraph (a) of this section. 

§ 2201.26 Lender standard of care. 

(a) The Lender or Agent shall exer-
cise due care and diligence in analyzing 
and administering the Loan as would 
be exercised by a responsible and pru-
dent Banking Institution when ana-
lyzing and administering a secured 
loan of such Banking Institution’s own 
funds without a Guarantee. Such 
standards shall also apply to any and 
all underwriting analysis, approvals, 
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determinations, permissions, accept-
ances, requirements, or opinion made, 
given, imposed or reached by Lender. 

(b) The Lender or Agent shall have 
such other obligations and duties to 
the Board and the Administrator as are 
set forth in the Act or Loan Docu-
ments. 

§ 2201.27 Assignment or transfer of 
Loans. 

(a) Modifications. The Loan Docu-
ments may not be modified, in whole or 
in part, without the prior written ap-
proval of the Board. 

(b) Requirements. (1) Subject to the 
provisions of paragraphs (c) and (d) of 
this section and other provisions of 
this part, a Lender or Agent may as-
sign or transfer the Loan including the 
Loan Documents to another Lender 
that meets the eligibility requirements 
of § 2201.13 of this part. 

(2) Any assignment or transfer of a 
Loan, or any pledge or other use of a 
Loan as security, including but not 
limited to any derivatives transaction, 
will require the prior written approval 
of the Board. 

(c) The provisions of paragraph (b) of 
this section shall not apply to transfers 
which occur by operation of law. 

(d) The Agent must hold an interest 
in a Loan guaranteed under the Pro-
gram equal to at least the lesser of $25 
million or fifteen percent of the aggre-
gate amount of the Loan. Of this 
amount, the Agent must hold an inter-
est in the Unguaranteed Portion of the 
Loan equal to at least the minimum 
amount of the Loan required to be held 
by the Agent under the preceding sen-
tence multiplied by the percentage of 
the entire Loan that is not guaranteed. 
A non-Agent Lender must hold an in-
terest in the Unguaranteed Portion of 
the Loan representing no less than five 
percent of such Lender’s total interest 
in the Loan; provided, that a non- 
Agent Lender may transfer its interest 
in the Unguaranteed Portion after pay-
ment of the Guaranteed Portion has 
been made under the Guarantee. 

(e) The Guarantee shall have no force 
or effect if any part of the Guaranteed 
Portion of the Loan is transferred sepa-
rate and apart from the Unguaranteed 
Portion of the Loan. At least five per-
cent of any assignment or transfer in-

terest in a Loan must be unguaranteed 
to ensure that no part of the Guaran-
teed Portion of the Loan is transferred 
separate and apart from the 
Unguaranteed Portion of the Loan. 

§ 2201.28 Participation in guaranteed 
Loans. 

(a) Subject to paragraphs (b), (c) and 
(d) of this section, a Lender may dis-
tribute the risk of a portion of a Loan 
guaranteed under the Program by sale 
of participations therein if: 

(1) Neither the Loan note nor the 
Guarantee is assigned, conveyed, sold, 
or transferred in whole or in part as a 
result of the sale of such participa-
tions; 

(2) The Lender remains solely respon-
sible for the administration of the 
Loan as an Agent; and 

(3) The Board’s ability to assert any 
and all defenses available to it under 
the law and under the Loan Documents 
is not adversely affected. 

(b) The following categories of enti-
ties may purchase participation inter-
ests in Loans guaranteed under the 
Program: 

(1) Lenders that meet the eligibility 
requirements of § 2201.13 of this part; 

(2) Qualified institutional buyers as 
defined in 17 CFR 230.144A (a), known 
as Rule 144A (a) of the Securities and 
Exchange Commission and issued under 
the Securities Act of 1933 (15 U.S.C. 77a 
et seq.); or 

(3) Any other entity approved by the 
Board on a case-by-case basis. 

(c) An Agent may not grant partici-
pations in that portion of its interest 
in a Loan that may not be assigned or 
transferred under § 2201.27(d) of this 
part. A Lender, other than the Agent, 
may not grant participations in that 
portion of its interest in a Loan that 
may not be assigned or transferred 
under § 2201.27(d) of this part. 

(d) At least five percent of any par-
ticipation interest in a Loan must be 
unguaranteed. 

§ 2201.29 Supplemental guarantees. 

The Board will allow the structure of 
a guaranteed Loan to include one or 
more supplemental guarantees only 
from a State or local governmental or 
tribal entity that cover the 
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Unguaranteed Portion of the Loan, 
provided that: 

(a) There shall be no supplemental 
guarantee with respect to the 
Unguaranteed Portion required to be 
held by the Agent or sole Lender pursu-
ant to § 2201.27(d) of this part; 

(b) The Loan Documents relating to 
any supplemental guarantee shall be 
acceptable in form and substance to 
the Board; and 

(c) In approving the issuance of a 
Guarantee, the Board may impose any 
conditions with respect to supple-
mental guarantee(s) relating to the 
Loan that it considers appropriate. 

§ 2201.30 Adjustments. 
(a) The Board must approve the ad-

justment of any term or condition of 
the Loan Documents under this Pro-
gram, including the rate of interest, 
time of payment of principal or inter-
est, or Collateral requirements. Adjust-
ments may be approved by the Board 
only if: 

(1) The adjustment is consistent with 
the financial interests of the United 
States; 

(2) Consent has been obtained from 
the parties to the Loan Agreement; 

(3) The adjustment is consistent with 
the underwriting criteria developed for 
the Program; 

(4) The adjustment does not ad-
versely affect the interest of the Fed-
eral Government in the Assets or Col-
lateral of the Borrower; 

(5) The adjustment does not ad-
versely affect the ability of the Bor-
rower to repay the Loan; and 

(6) The National Telecommuni-
cations and Information Administra-
tion of the Department of Commerce 
has been consulted by the Board re-
garding the adjustment. 

(b) A Lender’s decision to forego re-
medial action in the event of a breach 
of financial covenants required under 
the Loan Agreement will not con-
stitute an adjustment under this sec-
tion. 

§ 2201.31 Indemnification. 
(a) The United States may be indem-

nified by any Affiliate of a Borrower 
designated in the Loan Documents for 
any losses that the United States in-
curs as a result of: 

(1) A judgment against the Borrower 
or any of its Affiliates; 

(2) Any breach by the Borrower or 
any of its Affiliates of their obligations 
under the Loan Documents; 

(3) Any violation of the provisions of 
the Act, or the regulations in this part, 
by the Borrower or any of its Affili-
ates; 

(4) Any penalties incurred by the 
Borrower or any of its Affiliates for 
any reason, including violation of a 
performance schedule stipulated in a 
Performance Agreement; and 

(5) Any other circumstances that the 
Board considers appropriate. 

(b) The Board may require more than 
one Affiliate of a Borrower to make the 
indemnifications referred to in para-
graph (a) of this section. 

(c) The indemnifications referred to 
in paragraph (a) of this section shall be 
included in the Loan Documents. 

§ 2201.32 Termination of obligations. 

The Board shall have such rights to 
terminate the Guarantee as are set 
forth in the Act and Loan Documents. 

§ 2201.33 Defaults. 

(a) In determining, following any 
Payment Default or Default, whether 
to accelerate the maturity of any 
amounts outstanding under the Loan 
Documents or otherwise to declare 
such amounts to be immediately due 
and payable, or pursue other remedial 
actions available under the Loan Docu-
ments, the Agent or Lender, as the 
case may be, shall act at all times in 
accordance with the standard of care 
and diligence required under § 2201.26(a) 
of this part. 

(b) Following any Payment Default, 
the Agent or Lender shall promptly no-
tify the Board and be entitled to make 
a Payment Demand. Any Payment De-
mand shall: 

(1) Identify the amount and due date 
of the defaulted payment of principal 
and the outstanding amounts of prin-
cipal and interest under the Loan; 

(2) Describe briefly the cir-
cumstances leading to the Payment 
Default, including, without limitation, 
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the nature of any precipitating De-
fault, whether an acceleration has oc-
curred, and whether a bankruptcy pro-
ceeding has been instituted or threat-
ened; and 

(3) Be accompanied by a copy of each 
of the Loan Documents and all notices 
and other correspondence with the Bor-
rower or other Lender relating to the 
Payment Default and any precipitating 
Default. 

(c) Following any Payment Demand 
being made, the Agent or Lender shall 
furnish to the Board promptly upon re-
quest from the Board and, in any 
event, not later than ninety (90) days 
from the date of such request, each of 
the following: 

(1) A written, detailed and reasonable 
plan for the partial or complete fore-
closure on and liquidation of the Col-
lateral, including, without limitation, 
detailed estimates by the Agent or 
Lender of the time and reasonable 
costs of collection anticipated to be 
necessary in order to carry out such 
plan; and 

(2) A written, detailed and reasonable 
work-out plan, if such a plan is fea-
sible, for the continued operation of 
the Borrower calculated, in the Agent’s 
or Lender’s judgment, to assure the 
best prospect for repayment of prin-
cipal and interest under the Loan with-
out partial or complete foreclosure and 
liquidation of the Collateral, including, 
without limitation, detailed estimates 
of the time and expense required for 
such work-out and an assessment of 
the risks to the Agent or Lender and 
the Board associated therewith relative 
to such risks associated with complete 
foreclosure and liquidation; and, if any 
partial foreclosure and liquidation is a 
part of such proposed work-out plan, a 
detailed estimate of the time and rea-
sonable costs of collection anticipated 
by the Agent or Lender to be required 
to effect such partial liquidation. 

(d) By making a Payment Demand, 
the Agent or Lender shall be conclu-
sively deemed to have certified, with 
full knowledge of the provisions of 18 
U.S.C. 1001 and 31 U.S.C. 3729 including, 
without limitation, the provisions 
thereof for penalties and damages, to 
the Board that it has fully and timely 
complied with all material provisions 
and obligations under the Guarantee 

and the Loan Documents, that the 
amount demanded is past due and owed 
by the Borrower under the Loan Agree-
ment, and that the demand is properly 
made and required to be satisfied by 
the Board under the terms of the Guar-
antee. 

(e) Following receipt of any Payment 
Demand, the Board or, on its behalf, 
any duly authorized representative or 
designee, may conduct an audit and in-
vestigation of compliance with all ma-
terial provisions and obligations under 
the Guarantee. The Agent and/or Lend-
er shall cooperate fully and diligently 
with any such audit and investigation. 

(f) Within a reasonable period of time 
from receipt by the Board of a Pay-
ment Demand, the Board shall approve 
payment of the amount to be paid in 
respect of the unpaid principal amount 
under the Loan to which the Payment 
Demand relates. The Board may with-
hold such payment if any audit or in-
vestigation is pending or if information 
remains to be furnished by the Agent 
or Lender. Further, payment shall not 
be made to the extent it is determined 
by the Board, whether as the result of 
an audit, investigation or otherwise, 
that the Board’s payment obligation 
has terminated. Payment shall be 
made by wire transfer in immediately 
available funds to the bank and ac-
count designated by the Agent or Lend-
er for such purpose. 

(g) The Board may take, or direct to 
be taken any action in liquidating the 
Collateral that the Board determines 
to be necessary or proper, consistent 
with Federal law and regulations. 

(h) Pursuant to the Guarantee, upon 
Payment Demand by the Agent or 
Lender, and whether the Board has ap-
proved any payment under the Guar-
antee or any payment has been made 
under the Guarantee, the Board, 
through the Administrator, shall have 
the right to liquidate, or cause to be 
liquidated, the Collateral. The Board, 
at its sole discretion, shall have the 
right to require that the Agent or 
Lender, solely or with the Adminis-
trator, conduct to completion any liq-
uidation of any of the Collateral. Such 
liquidation shall be conducted by the 
Agent or Lender in accordance with 
the standards of care specified in 
§ 2201.26(a) of this part. 
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§ 2201.34 OMB Control Number. 
The information collection require-

ments in this part are approved by the 

Office of Management and Budget and 
assigned OMB control number 0572– 
0135. 
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