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to refute evidence relied upon by the 
tenant or prospective tenant, and to 
confront and cross-examine all wit-
nesses in whose testimony or informa-
tion the tenant or prospective tenant 
relies. 

(3) At the hearing, the tenant or pro-
spective tenant must present evidence 
that they are entitled to the relief 
sought, and the borrower must present 
evidence showing the basis for action 
or failure to act against that which the 
grievance or appeal is directed. 

(4) The hearing officer or hearing 
panel must require that the borrower, 
the tenant or prospective tenant, coun-
sel, and other participants or spec-
tators conduct themselves in an or-
derly manner. Failure to comply may 
result in exclusion from the pro-
ceedings or in a decision adverse to the 
interests of the disorderly party and 
granting or denial of the relief sought, 
as appropriate. 

(5) If either party or their representa-
tive fails to appear at a scheduled hear-
ing, the hearing officer or hearing 
panel may make a determination to 
postpone the hearing for no more than 
five days or may make a determination 
that the absent party has waived their 
right to a hearing under this subpart. If 
the determination is made that the ab-
sent party has waived their rights, the 
hearing officer or hearing panel will 
make a decision on the grievance. Both 
the tenant or prospective tenant and 
the borrower must be notified in writ-
ing of the determination of the hearing 
officer or hearing panel. 

(i) Decision. Hearing decisions must 
be issued in accordance with the fol-
lowing requirements. 

(1) The hearing officer or hearing 
panel has the authority to affirm or re-
verse a borrower’s decision. 

(2) The hearing officer or hearing 
panel must prepare a written decision, 
together with the reasons thereof based 
solely and exclusively upon the facts 
presented at the hearing within 10 cal-
endar days after the hearing. The no-
tice must state that the decision is not 
effective for 10 calendar days to allow 
time for an Agency review as specified 
in paragraphs (i)(3) and (i)(4) of this 
section. 

(3) The hearing officer or hearing 
panel must send a copy of the decision 

to the tenant, or prospective tenant, 
borrower, and the Agency. 

(4) The decision of the hearing officer 
or hearing panel shall be binding upon 
the parties to the hearing unless the 
parties to the hearing are notified 
within 10 calendar days by the Agency 
that the decision is not in compliance 
with Agency regulations. 

(5) Upon receipt of written notifica-
tion from the hearing officer or hearing 
panel, the borrower and tenant must 
take the necessary action, or refrain 
from any actions, specified in the deci-
sion. 

§§ 3560.161–3560.199 [Reserved] 

§ 3560.200 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 

Subpart E—Rents 
§ 3560.201 General. 

This subpart sets forth the require-
ments for establishing and collecting 
rents charged to occupants of multi- 
family housing (MFH) projects fi-
nanced by the Agency. 

§ 3560.202 Establishing rents and util-
ity allowances. 

(a) General. Rents and utility allow-
ances for rental units in Agency-fi-
nanced housing projects are set by the 
borrower and must be based on the op-
erating, management and maintenance 
expenses and other costs related to the 
housing project including loan pay-
ment amounts due to the Agency. 

(b) Agency approval. All rents and 
utility allowances set by borrowers are 
subject to Agency approval. 
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(c) Rents. As applicable, borrowers 
must establish the following rents: 

(1) Note rent; 
(2) Basic rent; 
(3) U.S. Department of Housing and 

Urban Development (HUD) contract 
rents; and 

(4) Low-income housing tax credit 
(LIHTC) rents. 

(d) Utility allowances. In projects 
where tenants pay the utilities, bor-
rowers must establish utility allow-
ances for each size and type of rental 
unit in the housing project based on es-
timated utility costs. Borrowers must 
review utility allowances annually, ad-
just for accuracy, and submit any util-
ity allowance changes to the Agency 
for approval. If no changes are needed, 
the borrower must notify the Agency 
that no changes were made. Docu-
mentation to justify utility allowances 
must be maintained in the housing 
project files. 

(e) Funds contributed to reduce rents. If 
borrowers use funds contributed from 
sources other than the Agency (e.g., 
state or local grants, private contribu-
tions) to reduce general operating and 
management expenses, housing project 
rents must be reduced to reflect the 
funding being used to offset housing 
project expenses. When funds contrib-
uted from sources other than the Agen-
cy are used for housing project ex-
penses, the borrower must certify to 
the Agency, in writing, that the funds 
provided will not need to be repaid 
with Agency funds. Funds from bor-
rower contributions or rehabilitation 
loans will not be counted towards re-
ducing rents. 

(f) Rents for resident manager, care-
taker, or owner-occupied unit. (1) If ap-
proved as a part of a management plan, 
a borrower may occupy a rental unit in 
a housing project when they are acting 
as a management agent or resident 
manager as specified in § 3560.102(e). 

(2) If the rental unit being occupied 
by a borrower or resident manager is 
designated as a revenue-producing 
unit, borrowers must calculate the 
rental charge to the borrower or resi-
dent manager in the same manner as 
tenant contributions. 

(3) If the rental unit being occupied 
by a borrower or resident manager is 
designated as a non-revenue producing 

unit, borrowers must treat the cost of 
providing the unit the same as other 
non-revenue producing portions of the 
housing project. 

(g) LIHTC. Borrowers who receive 
LIHTCs may establish rents in accord-
ance with LIHTC requirements. How-
ever, borrowers are obligated to ensure 
that sufficient annual funds are avail-
able to cover expenses in the housing 
project’s approved budget, including 
the required payments on the bor-
rower’s Agency loan. Borrowers must 
not use housing project funds to make 
up any difference between rents re-
quired under Agency program require-
ments and the maximum allowed rents 
under the LIHTC program. 

§ 3560.203 Tenant contributions. 

(a) Tenant contributions. A tenant’s 
contribution to rent charged for a rent-
al unit in an Agency financed housing 
project is based on the tenant’s in-
come, as calculated on the Agency’s 
tenant certification forms, and the 
availability of Agency or non-Agency 
rental subsidies. 

(1) Tenant contributions. Borrowers 
must set tenant contributions to rent 
at the highest of the following stand-
ards but never more than the note rent: 

(i) Thirty percent of monthly ad-
justed income; 

(ii) Ten percent of gross monthly in-
come; 

(iii) An amount equal to the portion 
of an assistance payment specifically 
designated to meet the household’s 
shelter costs if the household is receiv-
ing assistance payments from a public 
agency; or 

(iv) The basic rent, unless RHS rental 
assistance is provided to the household. 

(2) Tenant contribution surcharge. Ten-
ants in a Plan I housing project with 
incomes above the eligibility standards 
set in § 3560.152(a)(1) must pay a 25 per-
cent surcharge in addition to note rent. 

(b) Adjustment of tenant contribution. 
Borrowers must adjust the tenant con-
tribution whenever there is a change in 
tenant household status or income suf-
ficient to generate a revised tenant 
certification in accordance with 
§ 3560.152(e) or an Agency approved rent 
or utility allowance change that af-
fects the tenant contribution amount. 
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(c) Overage. If a tenant’s tenant con-
tribution is higher than basic rent, bor-
rowers must remit to the Agency the 
rent collected in excess of the basic 
rent and up to the note rent. 

§ 3560.204 Security deposits and mem-
bership fees. 

(a) General. Borrowers may collect se-
curity deposits when it is reasonable 
and customary for the area in which 
the housing is located. Borrowers must 
hold security deposits in a separate 
bank or bookkeeping account in ac-
cordance with § 3560.302(c)(3). 

(b) Allowable amounts. Borrowers may 
charge security deposits that are typ-
ical for the area in which the housing 
is located, as long as the security de-
posit charged a tenant does not exceed 
that tenant’s net contribution for one 
month’s rent or basic rent, whichever 
is greater. 

(1) As noted in § 3560.102(b)(1)(viii) and 
§ 3560.156(c)(18)(iii), borrowers must 
specify in the housing project’s man-
agement plan how the amount to be 
charged as a security deposit will be es-
tablished and must specify the amount 
to be charged to individual tenants in 
the lease to be signed by the tenant. 

(2) Borrowers may charge security 
deposits to households receiving HUD 
assistance in accordance with HUD re-
quirements. 

(3) Members of a cooperative shall be 
required to pay a membership fee no 
greater than one month’s occupancy 
charge. 

(4) Additional security deposits for 
pets may be charged as long as the ad-
ditional deposit is not greater than 
basic rent for 1 month. No additional 
security deposit for assistance animals 
is allowed where an assistance animal 
is necessary for the normal functioning 
of a household member with a dis-
ability. 

(5) Borrowers must not charge addi-
tional security deposits based on dis-
abilities of tenants or other personal 
characteristics. 

(c) Payment plans. Borrowers must 
offer, for persons who are eligible for 
rental assistance or Section 8 assist-
ance, the option of paying the security 
deposit on an installment payment 
plan. Should installments not be met, 

the total charge may become due and 
payable in full. 

(d) Charges for damage or loss. Bor-
rowers may charge tenants for damage 
or loss caused or allowed by the tenant 
equal to the cost of the damage or loss. 

(1) Borrowers must consider expenses 
due for addressing normal wear and 
tear as normal operating expenses and 
must not charge tenants a fee or with-
hold security deposits to pay for such 
costs. 

(2) Borrowers may withhold security 
deposits and may charge tenants for 
damage or loss costs above security de-
posit amounts. 

(e) State and local security deposit re-
quirements. Borrowers must follow all 
state and local laws and other require-
ments governing the handling and dis-
position of security deposits. 

(1) Resolution of any security deposit 
disputes must be handled in accordance 
with state and local law. 

(2) Any interest earned on security 
deposits will accrue in accordance with 
state law. 

(f) Unclaimed security deposits. Any 
funds in the housing project’s security 
deposit account unclaimed by a tenant 
must be deposited into the housing 
project’s general operating account. 

§ 3560.205 Rent and utility allowance 
changes. 

(a) General. Borrowers must fully 
document that changes to rents and 
utility allowances are necessary to 
cover housing or utility costs allowed 
under the approved budget for the 
housing. Any changes must apply to all 
similar units in the housing project. 

(b) Agency approval. Borrowers must 
submit a fully documented request to 
the Agency to effect any rent or utility 
allowance change. 

(1) Borrowers must obtain written 
consent or approval from the Agency 
as specified in paragraph (e) of this sec-
tion before implementing any changes 
in the rents or utility allowances. 

(2) If a borrower implements an unau-
thorized rent or utility allowance 
charge, the Agency will require the 
borrower to roll back rents to the last 
authorized rent charge, and the bor-
rower must reimburse tenants for any 
unauthorized rents collected. 
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(c) Timing of request for changes. Bor-
rowers must submit rent and utility al-
lowance change requests in conjunc-
tion with the annual budget submis-
sion as required under § 3560.303(d). The 
effective dates of any approved changes 
will coincide with the start of the 
housing project’s fiscal year or the 
start of the season for seasonally occu-
pied farm labor housing. However, the 
Agency will accept borrower requests 
for rent or utility allowance changes 
anytime during the year if a change is 
necessary to preserve the financial in-
tegrity of the housing complex and the 
financial distress is due to cir-
cumstances beyond the borrower’s con-
trol. 

(d) Tenant notification. Borrowers 
must notify tenants and solicit their 
comments to proposed rent or utility 
allowance change requests that are 
submitted to the Agency at the same 
time that the initial request is made to 
the Agency. 

(1) Tenants will be given 20 calendar 
days to provide their comments to the 
Agency. 

(2) Borrowers must deliver the pro-
posed rent or utility allowance change 
request notice to each tenant and post 
at least one copy of the notice at the 
housing project site in a visible loca-
tion frequented by tenants. 

(e) Approval. If the Agency approves a 
rent or utility allowance increase re-
quest on which the comments were so-
licited, the borrower will deliver a no-
tice announcing the rent or utility al-
lowance change to the tenants to be ef-
fective 30 calendar days from the date 
of the notification. 

(f) Denial of change request. The Agen-
cy may deny a rent or utility allow-
ance increase request in the following 
circumstances. 

(1) The Agency determines that the 
borrower did not provide sufficient in-
formation to justify operating costs. 

(2) The borrower is out of compliance 
with Agency requirements including 
any corrective action requirements 
agreed to in a workout agreement de-
veloped according to subpart J of this 
part. 

(3) Sufficient funds are being col-
lected under existing rents to meet ap-
proved expenses. 

(g) Notice of denial. If the rent change 
will not be approved as requested, the 
Agency will notify the borrower of the 
denial in accordance with § 3560.303(d). 

§ 3560.206 Conversion to Plan II (Inter-
est Credit). 

The Agency encourages any borrower 
not on Plan II to convert to Plan II to 
provide more favorable rent costs to 
very-low, low, and moderate-income 
households. 

§ 3560.207 Annual adjustment factors 
for Section 8 units. 

(a) General. For rental units receiving 
project-based Section 8 assistance, the 
Agency will review rents annually 
without regard to HUD’s automatic an-
nual adjustment. 

(b) Establishing rents in housing with 
HUD rent assistance. Borrowers will set 
note and basic rents for housing receiv-
ing HUD project based Section 8 assist-
ance, as specified in § 3560.202(c)(3). 

(1) Borrowers must notify the Agency 
of any HUD rent changes. 

(2) If allowed by the interest credit 
agreement, the borrower will remit the 
amount collected in excess of the basic 
rent up to the note rent to the Agency 
as overage. 

(3) When HUD contract rents exceed 
note rents, borrowers must deposit 
HUD funds equal to the difference be-
tween the Agency approved note rent 
and the HUD approved rent into the re-
serve account for the housing project. 

(c) Excess HUD rents. When permitted 
by the Agency interest credit agree-
ment, the Agency may reduce or cancel 
the interest credit on the housing, if 
excess HUD rents deposited in the re-
serve account result in the reserve ac-
count being funded beyond the fully 
funded level approved by the Agency. 

§ 3560.208 Rents during eviction or 
failure to recertify. 

(a) Rents during eviction. If a tenant is 
appealing an eviction and the borrower 
refuses to accept rent payment during 
the appeal of the eviction, the tenant 
must escrow required rent payments to 
safeguard their occupancy, unless 
State or local laws specify otherwise. 
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(b) Rents when tenants fail to recertify. 
If a borrower can document that a ten-
ant received a notice specifying a ten-
ant recertification date and the tenant 
fails to comply by the specified date or 
fails to cooperate with verification or 
other procedures related to the ten-
ant’s recertification so that the tenant 
recertification cannot be completed by 
the recertification date, the borrower, 
within 10 days of the recertification 
date, shall give the tenant and the 
Agency written notification that: 

(1) Termination proceedings are 
being initiated, in accordance with 
§ 3560.159; and 

(2) The tenant will be charged note 
rent until the tenant’s lease is termi-
nated. 

(c) Unauthorized assistance due to ten-
ant recertification failure. Any unau-
thorized assistance received because of 
the tenant’s failure to be recertified 
will be collected in accordance with 
the provisions of subpart O of this part. 

(d) Rents when borrowers fail to recer-
tify tenants. If a borrower cannot docu-
ment that a tenant received a recertifi-
cation notice, and a tenant is not re-
certified within 12 months of the most 
recently executed tenant certification, 
tenants shall continue to make net 
tenant contributions to rent based on 
their most recent tenant certification 
and the borrower must remit to the 
Agency full overage as if the tenant 
was paying the note rent until the ten-
ant is recertified. 

(e) Unauthorized assistance due to bor-
rower recertification failure. Any unau-
thorized assistance received as a result 
of the borrower’s failure to recertify a 
tenant will be collected from the bor-
rower in accordance with the provi-
sions of subpart O of this part and may 
not be paid from housing project funds 
or funds collected from the tenant. 

§ 3560.209 Rent collection. 
(a) General. Borrowers must collect 

rents on a monthly basis and maintain 
a system for collecting and tracking 
rents. 

(b) Fees for late rent payments. Bor-
rowers may adopt a late fee schedule 
for overdue rental payments. Late fee 
schedules must be submitted to the 
Agency for approval as part of the 
housing project’s management plan, be 

in accordance with State and local law, 
and consistent with the following re-
quirements: 

(1) A grace period of 10 days from the 
rental payment due date must be al-
lowed for all tenants. 

(2) The late fee must not exceed the 
higher of $10 or an amount equal to 5 
percent of the tenant’s gross tenant 
contribution. 

(3) Tenants receiving housing bene-
fits from sources other than the Agen-
cy may be subject to the late rent fee 
requirements of the other funding 
sources. 

(c) Improperly advanced rents. Improp-
erly advanced interest credit or rental 
assistance is considered unauthorized 
assistance and is subject to recapture 
in accordance with subpart O of this 
part. 

§ 3560.210 Special note rents (SNRs). 

When a Plan II housing project is ex-
periencing severe vacancies due to 
market conditions, the Agency may 
allow the borrower to charge an SNR, 
which is less than note rent but higher 
than basic rent, to attract or retain 
tenants whose income level would re-
quire them to pay special note rent. 
The requirements for requesting and 
receiving an SNR are established under 
§ 3560.454. 

§§ 3560.211–3560.249 [Reserved] 

§ 3560.250 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0189. Public reporting burden 
for this collection of information is es-
timated to vary from 15 minutes to 18 
hours per response, including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. A person is not required 
to respond to a collection of informa-
tion unless it displays a currently valid 
OMB control number. 
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