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Subpart A—General 

§ 4279.1 Purpose. 

(a) This subpart contains general reg-
ulations for making and servicing Busi-
ness and Industry (B&I) loans guaran-
teed by the Agency and applies to lend-
ers, holders, borrowers and other par-
ties involved in making, guaranteeing, 
holding, servicing, or liquidating such 
loans. 

(b) It is the responsibility of the lend-
er to ascertain that all requirements 
for making, securing, servicing, and 
collecting the loan are complied with. 

(c) Copies of all forms, regulations, 
and Instructions referenced in this sub-
part are available in any Agency office. 
Whenever a form is designated in this 
subpart, that designation includes 
predecessor and successor forms, if ap-
plicable, as specified by the field or Na-
tional Office. 

§ 4279.2 Definitions and abbreviations. 

(a) Definitions. 
Adjusted tangible net worth. Tangible 

balance sheet equity plus allowed tan-
gible asset appreciation and subordi-
nated owner debt. 

Agency. The Rural Business-Coopera-
tive Service or successor Agency as-
signed by the Secretary of Agriculture 
to administer the B&I program. Ref-
erences to the National Office, Finance 
Office, State Office or other Agency of-
fices or officials should be read as 
prefaced by ‘‘Agency’’ or ‘‘Rural Devel-
opment’’ as applicable. 

Allowed tangible asset appreciation. 
The difference between the current net 
book value recorded on the financial 
statements (original cost less cumu-
lative depreciation) of real property as-
sets and the lesser of their current 
market value or original cost, where 
current market value is determined 
using an appraisal satisfactory to the 
Agency. 

Arm’s-length transaction. The sale, re-
lease, or disposition of assets in which 
the title to the property passes to a 
ready, willing, and able disinterested 
third party that is not affiliated with 
or related to and has no security, mon-
etary or stockholder interest in the 
borrower or transferor at the time of 
the transaction. 

Assignment Guarantee Agreement 
(Business and Industry). Form RD 4279– 
6, the signed agreement among the 
Agency, the lender, and the holder con-
taining the terms and conditions of an 
assignment of a guaranteed portion of 
a loan, using the single note system. 

Biogas. Biomass converted to gaseous 
fuel. 

Biomass. Any organic material that is 
available on a renewable or recurring 
basis including agricultural crops, 
trees grown for energy production, 
wood waste and wood residues, plants, 
including aquatic plants and grasses, 
fibers, animal waste and other waste 
materials, fats, oils, greases, including 
recycled fats, oils and greases. It does 
not include paper that is commonly re-
cycled or unsegregated solid waste. 

Borrower. All parties liable for the 
loan except for guarantors. 

Commercially available. Energy 
projects utilizing technology that has a 
proven operating history, and for 
which there is an established industry 
for the design, installation, and service 
(including spare parts) of the equip-
ment. 

Conditional Commitment (Business and 
Industry). Form RD 4279–3, the Agen-
cy’s notice to the lender that the loan 
guarantee it has requested is approved 
subject to the completion of all condi-
tions and requirements set forth by the 
Agency. 

Deficiency balance. The balance re-
maining on a loan after all collateral 
has been liquidated. 

Deficiency judgment. A monetary 
judgment rendered by a court of com-
petent jurisdiction after foreclosure 
and liquidation of all collateral secur-
ing the loan. 

Energy projects. Commercially avail-
able projects that produce or distribute 
energy or power and/or produce bio-
mass or biogas fuel. Commercially 
available energy projects that utilize 
technology that has a proven operating 
history, and for which there is an es-
tablished industry for the design, in-
stallation, and service (including spare 
parts) of the equipment. 

Existing lender debt. A debt not guar-
anteed by the Agency, but owed by a 
borrower to the same lender that is ap-
plying for or has received the Agency 
guarantee. 
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Fair market value. The price that 
could reasonably be expected for an 
asset in an arm’s-length transaction 
between a willing buyer and a willing 
seller under ordinary economic and 
business conditions. 

Farmer’s Home Administration (FmHA). 
The former agency of USDA that pre-
viously administered the programs of 
this Agency. Many Instructions and 
forms of FmHA are still applicable to 
Agency programs. 

Finance Office. The office which 
maintains the Agency financial ac-
counting records located in St. Louis, 
Missouri. 

High-impact business. A business that 
offers specialized products and services 
that permit high prices for the prod-
ucts produced, may have a strong pres-
ence in international market sales, 
may provide a market for existing 
local business products and services, 
and which is locally owned and man-
aged. 

Holder. A person or entity, other than 
the lender, who owns all or part of the 
guaranteed portion of the loan with no 
servicing responsibilities. When the 
single note option is used and the lend-
er assigns a part of the guaranteed 
note to an assignee, the assignee be-
comes a holder only when the Agency 
receives notice and the transaction is 
completed through the use of Form RD 
4279–6 or predecessor form. 

Interim financing. A temporary or 
short-term loan made with the clear 
intent that it will be repaid through 
another loan. Interim financing is fre-
quently used to pay construction and 
other costs associated with a planned 
project, with permanent financing to 
be obtained after project completion. 

Lender. The organization making, 
servicing, and collecting the loan 
which is guaranteed under the provi-
sion of the appropriate subpart. 

Lender’s Agreement (Business and In-
dustry). Form RD 4279–4 or predecessor 
form between the Agency and the lend-
er setting forth the lender’s loan re-
sponsibilities when the Loan Note 
Guarantee is issued. 

Loan Agreement. The agreement be-
tween the borrower and lender con-
taining the terms and conditions of the 
loan and the responsibilities of the bor-
rower and lender. 

Loan Note Guarantee (Business and In-
dustry). Form RD 4279–5 or predecessor 
form, issued and executed by the Agen-
cy containing the terms and conditions 
of the guarantee. 

Loan-to-value. The ratio of the dollar 
amount of a loan to the dollar value of 
the collateral pledged as security for 
the loan. 

Natural resource value-added product. 
Any naturally occurring product that 
is processed to add value to the prod-
uct. For example, straw is processed 
into particle board. 

Negligent servicing. The failure to per-
form those services which a reasonably 
prudent lender would perform in serv-
icing (including liquidation of) its own 
portfolio of loans that are not guaran-
teed. The term includes not only the 
concept of a failure to act, but also not 
acting in a timely manner, or acting in 
a manner contrary to the manner in 
which a reasonably prudent lender 
would act. 

Parity. A lien position whereby two 
or more lenders share a security inter-
est of equal priority in collateral. In 
the event of default, each lender will be 
affected on a pro rata basis. 

Participation. Sale of an interest in a 
loan by the lender wherein the lender 
retains the note, collateral securing 
the note, and all responsibility for loan 
servicing and liquidation. 

Poor. A community or area is consid-
ered poor if, based on the most recent 
decennial census data, either the coun-
ty, city, or census tract where the com-
munity or area is located has a median 
household income at or below the pov-
erty line for a family of four; has a me-
dian household income below the non-
metropolitan median household income 
for the State; or has a population of 
which 25 percent or more have income 
at or below the poverty line. 

Promissory Note. Evidence of debt. 
‘‘Note’’ or ‘‘Promissory Note’’ shall 
also be construed to include ‘‘Bond’’ or 
other evidence of debt where appro-
priate. 

Qualified Intellectual Property. Trade-
marks, patents or copyrights included 
on current (within one year) audited 
balance sheets for which an audit opin-
ion has been received that states the fi-
nancial reports fairly represent the 
values therein and the reported value 
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has been arrived at in accordance with 
GAAP standards for valuing intellec-
tual property. The supporting work pa-
pers must be satisfactory to the Ad-
ministrator. 

Refinancing loan. A loan, all of the 
proceeds of which are applied to extin-
guish the entire balance of an out-
standing debt. 

Rural Development. The Under Sec-
retary for Rural Development has pol-
icy and operational oversight respon-
sibilities for RHS, RBS and RUS. 

Spreadsheet. A table containing data 
from a series of financial statements of 
a business over a period of time. Finan-
cial statement analysis normally con-
tains spreadsheets for balance sheet 
items and income statements and may 
include funds flow statement data and 
commonly used ratios. The spread-
sheets enable a reviewer to easily scan 
the data, spot trends, and make com-
parisons. 

State. Any of the 50 States, the Com-
monwealth of Puerto Rico, the Virgin 
Islands of the United States, Guam, 
American Samoa, the Commonwealth 
of the Northern Mariana Islands, the 
Republic of Palau, the Federated 
States of Micronesia, and the Republic 
of the Marshall Islands. 

Subordinated owner debt. Debt owed 
by the borrower to one or more of the 
owner(s) that is subordinated to debt 
owed by the borrower to the Agency or 
guaranteed by the Agency (aggregate 
B&I loan exposure) pursuant to a sub-
ordination agreement satisfactory to 
the Agency. The debt must have been 
issued in exchange for cash loaned to 
the borrower for the benefit of the bor-
rower’s business. The terms of the sub-
ordination agreement must provide 
that repayment will not commence 
until the earlier of the date all aggre-
gate B&I loan exposure has been repaid 
or when a period of three consecutive 
years has passed during which the bor-
rower has met all loan covenants and 
evidenced operating profit sufficient to 
commence partial repayment of this 
subordinated debt after giving effect to 
the annual debt service requirements 
of the aggregate B&I loan exposure. 
The partial repayment schedule in the 
case of the latter scenario is subject to 
annual Agency concurrence and may 
not be more accelerated than the rate 

of the debt repayment schedule in ef-
fect for the Agency’s aggregate B&I 
loan exposure. 

Subordination. An agreement between 
the lender and borrower whereby lien 
priorities on certain assets pledged to 
secure payment of the guaranteed loan 
will be reduced to a position junior to, 
or on parity with, the lien position of 
another loan in order for the Agency 
borrower to obtain additional financ-
ing, not guaranteed by the Agency, 
from the lender or a third party. 

Tangible balance sheet equity. Total 
equity less the value of intangible as-
sets recorded on the financial state-
ments, as determined from balance 
sheets prepared in accordance with 
generally accepted accounting prin-
ciples (GAAP), plus qualified intellec-
tual property. 

Veteran. For the purposes of assign-
ing priority points, a veteran is a per-
son who is a veteran of any war, as de-
fined in section 101(12) of title 38, 
United States Code. 

(b) Abbreviations. 

B&I—Business and Industry 
CF—Community Facilities 
CLP—Certified Lenders Program 
FSA—Farm Service Agency 
FMI—Forms Manual Insert 
NAD—National Appeals Division 
OGC—Office of the General Counsel 
RBS—Rural Business-Cooperative 

Service 
RHS—Rural Housing Service 
RUS—Rural Utilities Service 
SBA—Small Business Administration 
USDA—United States Department of 

Agriculture 

(c) Accounting terms not otherwise 
defined in this part shall have the defi-
nition ascribed to them under GAAP. 

[71 FR 33187, June 8, 2006] 

§§ 4279.3–4279.14 [Reserved] 

§ 4279.15 Exception authority. 

The Administrator may, in indi-
vidual cases, grant an exception to any 
requirement or provision of this sub-
part which is not inconsistent with any 
applicable law provided, the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect USDA’s interest. 
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§ 4279.16 Appeals. 

Only the borrower, lender, or holder 
can appeal an Agency decision made 
under this subpart. In cases where the 
Agency has denied or reduced the 
amount of final loss payment to the 
lender, the adverse decision may be ap-
pealed by the lender only. An adverse 
decision that only impacts the holder 
may be appealed by the holder only. A 
decision by a lender adverse to the in-
terest of the borrower is not a decision 
by the Agency, whether or not con-
curred in by the Agency. Appeals will 
be handled in accordance with 7 CFR, 
part 11. Any party adversely affected 
by an Agency decision under this sub-
part may request a determination of 
appealability from the Director, Na-
tional Appeals Division, USDA, within 
30 days of the adverse decision. 

§§ 4279.17–4279.28 [Reserved] 

§ 4279.29 Eligible lenders. 

(a) Traditional lenders. An eligible 
lender is any Federal or State char-
tered bank, Farm Credit Bank, other 
Farm Credit System institution with 
direct lending authority, Bank for Co-
operatives, Savings and Loan Associa-
tion, or mortgage company that is part 
of a bank-holding company. These enti-
ties must be subject to credit examina-
tion and supervision by either an agen-
cy of the United States or a State. Eli-
gible lenders may also include credit 
unions provided, they are subject to 
credit examination and supervision by 
either the National Credit Union Ad-
ministration or a State agency, and in-
surance companies provided they are 
regulated by a State or National insur-
ance regulatory agency. Eligible lend-
ers include the National Rural Utilities 
Cooperative Finance Corporation. 

(b) Other lenders. Rural Utilities 
Service borrowers and other lenders 
not meeting the criteria of paragraph 
(a) of this section may be considered by 
the Agency for eligibility to become a 
guaranteed lender provided, the Agen-
cy determines that they have the legal 
authority to operate a lending program 
and sufficient lending expertise and fi-
nancial strength to operate a success-
ful lending program. 

(1) Such a lender must: 

(i) Have a record of successfully mak-
ing at least three commercial loans an-
nually for at least the most recent 3 
years, with delinquent loans not ex-
ceeding 10 percent of loans outstanding 
and historic losses not exceeding 10 
percent of dollars loaned, or when the 
proposed lender can demonstrate that 
it has personnel with equivalent pre-
vious experience and where the com-
mercial loan portfolio was of a similar 
quantity and quality; and 

(ii) Have tangible balance sheet eq-
uity of at least seven percent of tan-
gible assets and sufficient funds avail-
able to disburse the guaranteed loans it 
proposes to approve within the first 6 
months of being approved as a guaran-
teed lender. 

(2) A lender not eligible under para-
graph (a) of this section that wishes 
consideration to become a guaranteed 
lender must submit a request in writ-
ing to the State Office for the State 
where the lender’s lending and serv-
icing activity takes place. The Na-
tional Office will notify the prospective 
lender, through the State Director, 
whether the lender’s request for eligi-
bility is approved or rejected. If re-
jected, the reasons for the rejection 
will be indicated to the prospective 
lender in writing. The lender’s written 
request must include: 

(i) Evidence showing that the lender 
has the necessary capital and resources 
to successfully meet its responsibil-
ities. 

(ii) Copy of any license, charter, or 
other evidence of authority to engage 
in the proposed loanmaking and serv-
icing activities. If licensing by the 
State is not required, an attorney’s 
opinion to this effect must be sub-
mitted. 

(iii) Information on lending experi-
ence, including length of time in the 
lending business; range and volume of 
lending and servicing activity; status 
of loan portfolio including delinquency 
rate, loss rate as a percentage of loan 
amounts, and other measures of suc-
cess; experience of management and 
loan officers; audited financial state-
ments not more than 1 year old; 
sources of funds for the proposed loans; 
office location and proposed lending 
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area; and proposed rates and fees, in-
cluding loan origination, loan prepara-
tion, and servicing fees. Such fees must 
not be greater than those charged by 
similarly located commercial lenders 
in the ordinary course of business. 

(iv) An estimate of the number and 
size of guaranteed loan applications 
the lender will develop. 

(c) Expertise. Loan guarantees will 
only be approved for lenders with ade-
quate experience and expertise to 
make, secure, service, and collect B&I 
loans. 

§ 4279.30 Lenders’ functions and re-
sponsibilities. 

(a) General. (1) Lenders have the pri-
mary responsibility for the successful 
delivery of the B&I loan program. All 
lenders obtaining or requesting a B&I 
loan guarantee are responsible for: 

(i) Processing applications for guar-
anteed loans, 

(ii) Developing and maintaining ade-
quately documented loan files, 

(iii) Recommending only loan pro-
posals that are eligible and financially 
feasible, 

(iv) Obtaining valid evidence of debt 
and collateral in accordance with 
sound lending practices, 

(v) Supervising construction 
(vi) Distribution of loan funds, 
(vii) Servicing guaranteed loans in a 

prudent manner, including liquidation 
if necessary, 

(viii) Following Agency regulations, 
and 

(ix) Obtaining Agency approvals or 
concurrence as required. 

(2) This subpart, along with subpart 
B of this part and subpart B of part 4287 
of this chapter, contain the regulations 
for this program, including the lenders’ 
responsibilities. 

(b) Credit evaluation. This is a key 
function of all lenders during the loan 
processing phase. The lender must ana-
lyze all credit factors associated with 
each proposed loan and apply its pro-
fessional judgment to determine that 
the credit factors, considered in com-
bination, ensure loan repayment. The 
lender must have an adequate under-
writing process to ensure that loans 
are reviewed by other than the origi-
nating officer. There must be good 
credit documentation procedures. 

(c) Environmental responsibilities. 
Lenders have a responsibility to be-
come familiar with Federal environ-
mental requirements; to consider, in 
consultation with the prospective bor-
rower, the potential environmental im-
pacts of their proposals at the earliest 
planning stages; and to develop pro-
posals that minimize the potential to 
adversely impact the environment. 
Lenders must alert the Agency to any 
controversial environmental issues re-
lated to a proposed project or items 
that may require extensive environ-
mental review. Lenders must help the 
borrower prepare Form FmHA 1940–20, 
‘‘Request for Environmental Informa-
tion’’ (when required by subpart G of 
part 1940 of this title); assist in the col-
lection of additional data when the 
Agency needs such data to complete its 
environmental review of the proposal; 
and assist in the resolution of environ-
mental problems. 

(d) Loan closing. The lender will con-
duct loan closings. 

§§ 4279.31–4279.42 [Reserved] 

§ 4279.43 Certified Lender Program. 
(a) General. This section provides 

policies and procedures for the Cer-
tified Lender Program (CLP) for loans 
guaranteed under this part. The objec-
tives are to expedite loan approval, 
making, and servicing. 

(b) CLP eligibility criteria. The lender 
must meet established eligibility cri-
teria as follows: 

(1) Be an ‘‘eligible lender’’ as defined 
in 4279.29 of this subpart and authorized 
to do business in the State in which 
CLP status is desired. 

(2) Demonstrate to the Agency’s sat-
isfaction that it has a thorough knowl-
edge of commercial lending. The lender 
will demonstrate such knowledge by 
providing a summary of its guaranteed 
and unguaranteed business lending ac-
tivity. At a minimum, the summary 
must include the dollar amount and 
number of loans in the lender’s port-
folio, unguaranteed and guaranteed by 
any Federal agency, with information 
on delinquencies and losses and, if ap-
plicable, the performance of the lender 
as a Small Business Administration 
(SBA) certified or preferred lender. A 
certified lender must be recognized 
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throughout the State as a commercial 
lender and have a track record of suc-
cessfully making at least five commer-
cial loans per year for at least the most 
recent 5 years, with delinquent com-
mercial loans outstanding not exceed-
ing 6 percent of commercial loans out-
standing and historic losses not exceed-
ing 6 percent of dollars loaned, or it 
must demonstrate that it has per-
sonnel with equivalent previous experi-
ence where the commercial loan port-
folio was of a similar quantity and 
quality. The lender will provide a writ-
ten certification to this effect along 
with a statistical analysis of its com-
mercial loan portfolio for the last 3 of 
its fiscal years. 

(3) The percentage of guarantee will 
not exceed 80 percent. 

(4) If the lender is a bank or savings 
and loan, it must have a financial 
strength rating in the upper half of 
possible ratings as reported by a lender 
rating service selected by the Agency. 

(5) Possess loan officers and other ap-
propriate personnel who have received 
training conducted by the Agency. Ad-
ditional training may be required if the 
lender’s contact person changes or if 
the Agency determines further instruc-
tion is needed. 

(6) Have committed no action within 
the most recent 2 years prior to re-
questing CLP status which would be 
considered cause for revoking CLP sta-
tus under paragraph (e) of this section. 

(c) CLP approval. The Agency may 
grant CLP status for a period not to ex-
ceed 5 years by executing Form 4279–8, 
‘‘Certified Lender, Business and Indus-
try Program,’’ with the lender. CLP 
status will not apply to branches or 
suboffices of the lender unless so speci-
fied in the agreement. Such branches 
or suboffices may submit loans as reg-
ular lenders or apply for their own CLP 
status. Any lender who desires CLP 
status must prepare a written request 
to the State Director where it desires 
CLP status. The request must address 
each of the required criteria outlined 
in paragraph (b) of this section, except 
paragraph (b)(3), and should be accom-
panied by any other information the 
lender believes will be helpful. The re-
quest will also include Form 4279–8 
completed and executed by the lender 
and an executed Lender’s Agreement if 

it does not already have a valid Lend-
er’s Agreement on file with the Agen-
cy. Loans made by the lender and guar-
anteed by the Agency prior to the lend-
er receiving CLP status shall continue 
to be governed by the forms and agree-
ments executed between the lender and 
the Agency for those loans. 

(d) Renewal of CLP status. Renewal of 
CLP status is not automatic. CLP sta-
tus will lapse upon the expiration date 
of Form 4279–8 unless the lender ob-
tains a renewal. A lender whose CLP 
status has lapsed may continue to sub-
mit loan guarantee requests as a reg-
ular lender. A new Form 4279–8 com-
pleted and executed by the lender must 
be provided, along with a written up-
date of the eligibility criteria required 
by this section for CLP approval. This 
information must be supplied at least 
60 days prior to the expiration of the 
existing agreement to be assured of un-
interrupted status. The information 
must address how the lender is com-
plying with each of the required cri-
teria described in paragraph (b) of this 
section. It must include any proposed 
changes in the designated persons for 
processing guaranteed loans or oper-
ating methods used in processing and 
servicing Agency guaranteed loans. 

(e) Revocation of CLP status. The lend-
er’s CLP status may be revoked at any 
time for cause. The debarment of a 
lender is an additional alternative the 
Agency may consider. A lender which 
has lost its CLP status, but has not 
been debarred and still meets the re-
quirements of § 4279.29 of this subpart 
may continue to submit loan guarantee 
requests as a regular lender. Cause for 
revoking CLP status includes: 

(1) Failure to maintain status as an 
eligible lender as set forth in § 4279.29 of 
this subpart; 

(2) Knowingly submitting false infor-
mation when requesting a guarantee or 
basing a guarantee request on informa-
tion known to be false or which the 
lender should have known to be false; 

(3) Making a guaranteed loan with 
deficiencies which may cause losses 
not to be covered by the Loan Note 
Guarantee; 

(4) Conviction for acts in connection 
with any loan transaction whether or 
not the loan was guaranteed by the 
Agency; 
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(5) Violation of usury laws in connec-
tion with any loan guaranteed by the 
Agency; 

(6) Failure to obtain the required se-
curity for any loan guaranteed by the 
Agency; 

(7) Using loan funds guaranteed by 
the Agency for purposes other than 
those specifically approved by the 
Agency in the Conditional Commit-
ment; 

(8) Violation of any term of the Lend-
er’s Agreement; 

(9) Failure to correct any cited defi-
ciency in loan documents in a timely 
manner; 

(10) Failure to submit reports re-
quired by the Agency in a timely man-
ner; 

(11) Failure to process Agency guar-
anteed loans in a reasonably prudent 
manner; 

(12) Failure to provide for adequate 
construction planning and monitoring 
in connection with any loan to ensure 
that the project will be completed with 
the available funds and, once com-
pleted, will be suitable for the bor-
rower’s needs; 

(13) Repetitive recommendations for 
guaranteed loans with marginal or sub-
standard credit quality or that do not 
comply with Agency requirements; 

(14) Repetitive recommendations for 
servicing actions that do not comply 
with Agency requirements; 

(15) Negligent servicing; or 
(16) Failure to conduct any approved 

liquidation of a loan guaranteed by the 
Agency or its predecessors in a timely 
and effective manner and in accordance 
with the approved liquidation plan. 

(f) General loan processing and serv-
icing guidelines. All requests for guaran-
teed loans will be processed and serv-
iced under subparts A and B of this 
part and subpart B of part 4287 of this 
chapter except as modified by this sec-
tion. When determining whether or not 
to request a guarantee for a proposed 
loan, lenders must consider the prior-
ities set forth in § 279.155 of subpart B 
of this part. 

(1) Prior to processing an application, 
the CLP lender may give written no-
tice to the State Director of its inten-
tion to submit an application. Upon re-
ceipt of such written notice, the Agen-
cy will notify the CLP lender whether 

or not there is sufficient guarantee au-
thority for the loan. Such guarantee 
authority will be held for 30 days pend-
ing receipt of the application. If a com-
plete application for which guarantee 
authority is being held is not received 
within 30 days of the notice of intent to 
file or is rejected, the guarantee au-
thority for this application will no 
longer be held in reserve. Notwith-
standing the preceding, no guarantee 
authority will be held in reserve the 
last 60 days of the Agency’s fiscal year. 

(2) Refinancing of existing lender 
debt in accordance with § 4279.113(q) of 
subpart B of this part will not be per-
mitted without prior Agency approval. 

(3) CLP lenders will process all guar-
anteed loans as a ‘‘complete applica-
tion’’ by obtaining and completing all 
items required by § 4279.161(b) of sub-
part B of this part. The CLP lender 
must maintain all information re-
quired by § 4279.161(b) in its loan file 
and determine that such material com-
plies with all requirements. 

(4) CLP lenders will make all mate-
rial relating to any guarantee applica-
tion available to the Agency upon re-
quest. 

(5) At the time of the Agency’s 
issuance of the Loan Note Guarantee, 
the CLP lender will provide the Agency 
with copies of the following documents: 

(i) Executed Loan Agreement; 
(ii) Executed Promissory Notes; and 
(iii) Executed security documents in-

cluding personal and corporate guaran-
tees. 

(g) Unique characteristics of the CLP. A 
proposed loan by a CLP lender requires 
a review by the Agency of the informa-
tion submitted by the lender, plus sat-
isfactory completion of the environ-
mental review process by the Agency. 
The Agency may rely on the lender’s 
credit analysis. 

(1) The following will constitute a 
complete application submitted by a 
CLP lender: 

(i) Form 4279–1, ‘‘Application for 
Loan Guarantee (Business and Indus-
try),’’ (marked with the letters ‘‘CLP’’ 
at the top) completed in its entirety 
and executed by the borrower and CLP 
lender; 

(ii) Copy of the proposed Loan Agree-
ment or a list of proposed require-
ments; 
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(iii) Form FmHA 1940–20, completed 
and signed, with attachments; 

(iv) The lender’s complete written 
analysis of the proposal, including 
spreadsheets of the balance sheets and 
income statements for the 3 previous 
years (for existing businesses), pro 
forma balance sheet at startup, and 2 
years projected yearend balance sheets 
and income statements, with appro-
priate ratios and comparisons with in-
dustry standards (such as Dun & Brad-
street or Robert Morris Associates). All 
data must be shown in total dollars 
and also in common size form, obtained 
by expressing all balance sheet items 
as a percentage of assets and all in-
come and expense items as a percent-
age of sales. The lender’s credit anal-
ysis must include the borrower’s man-
agement, repayment ability including 
a cash flow analysis, history of debt re-
payment, necessity of any debt refi-
nancing, and the credit reports of the 
borrower, its principals, and any par-
ent, affiliate, or subsidiary; 

(v) Intergovernmental consultation 
comments in accordance with 7 CFR 
part 3015, subpart V; and 

(vi) If the loan will exceed $1 million 
and will increase direct employment by 
more than 50 employees, Form 4279–2, 
‘‘Certification of Non-Relocation and 
Market Capacity Information Report,’’ 
must be completed by the lender. For 
such loans, the Agency will submit 
Form 4279–2 to the Department of 
Labor and obtain clearance before a 
Conditional Commitment may be 
issued. 

(2) The Agency will make the final 
credit decision based primarily on a re-
view of the credit analysis submitted 
by the lender and approval of the Agen-
cy’s completed environmental analysis, 
if required, except that refinancing of 
existing lender debt in accordance with 
§ 4279.113(q) of subpart B of this part 
will not be approved without a credit 
analysis by the Agency of the bor-
rower’s complete financial statements; 
and completion by the Agency of the 
environmental analysis. The Agency 
may request such additional informa-
tion as it determines is needed to make 
a decision. 

(h) Lender loan servicing responsibil-
ities. CLP lenders will be fully respon-
sible for all aspects of loan servicing 

and, if necessary, liquidation as de-
scribed in subpart B of part 4287 of this 
chapter. 

§ 4279.44 Access to records. 
The lender will permit representa-

tives of the Agency (or other agencies 
of the United States) to inspect and 
make copies of any records of the lend-
er pertaining to the Agency guaranteed 
loans during regular office hours of the 
lender or at any other time upon agree-
ment between the lender and the Agen-
cy. 

§§ 4279.45–4279.57 [Reserved] 

§ 4279.58 Equal Credit Opportunity 
Act. 

In accordance with title V of Public 
Law 93–495, the Equal Credit Oppor-
tunity Act, with respect to any aspect 
of a credit transaction, neither the 
lender nor the Agency will discrimi-
nate against any applicant on the basis 
of race, color, religion, national origin, 
sex, marital status or age (providing 
the applicant has the capacity to con-
tract), or because all or part of the ap-
plicant’s income derives from a public 
assistance program, or because the ap-
plicant has, in good faith, exercised 
any right under the Consumer Protec-
tion Act. The lender will comply with 
the requirements of the Equal Credit 
Opportunity Act as contained in the 
Federal Reserve Board’s Regulation 
implementing that Act (see 12 CFR 
part 202). Such compliance will be ac-
complished prior to loan closing. 

§ 4279.59 [Reserved] 

§ 4279.60 Civil Rights Impact Analysis. 
The Agency is responsible for ensur-

ing that all requirements of FmHA In-
struction 2006–P, ‘‘Civil Rights Impact 
Analysis’’ are met and will complete 
the appropriate level of review in ac-
cordance with that instruction. 

§§ 4279.61–4279.70 [Reserved] 

§ 4279.71 Public bodies and nonprofit 
corporations. 

Any public body or nonprofit cor-
poration that receives a guaranteed 
loan that meets the thresholds estab-
lished by OMB Circulars A–128 or A–133 
or successor regulations or circulars 
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must provide an audit in accordance 
with the applicable circular or regula-
tion for the fiscal year (of the bor-
rower) in which the Loan Note Guar-
antee is issued. If the loan is for devel-
opment or purchases made in a pre-
vious fiscal year through interim fi-
nancing, an audit will also be provided 
for the fiscal year in which the devel-
opment or purchases occurred. Any 
audit provided by a public body or non-
profit corporation in compliance with 
OMB Circulars A–128 or A–133 or their 
successors will be considered adequate 
to meet the audit requirements of the 
B&I program for that year. 

§ 4279.72 Conditions of guarantee. 
A loan guarantee under this part will 

be evidenced by a Loan Note Guarantee 
issued by the Agency. Each lender will 
execute a Lender’s Agreement. If a 
valid Lender’s Agreement already ex-
ists, it is not necessary to execute a 
new Lender’s Agreement with each 
loan guarantee. The provisions of this 
part and part 4287 of this chapter will 
apply to all outstanding guarantees. In 
the event of a conflict between the 
guarantee documents and these regula-
tions as they exist at the time the doc-
uments are executed, the regulations 
will control. 

(a) Full faith and credit. A guarantee 
under this part constitutes an obliga-
tion supported by the full faith and 
credit of the United States and is in-
contestable except for fraud or mis-
representation of which a lender or 
holder has actual knowledge at the 
time it becomes such lender or holder 
or which a lender or holder participates 
in or condones. The guarantee will be 
unenforceable to the extent that any 
loss is occasioned by a provision for in-
terest on interest. In addition, the 
guarantee will be unenforceable by the 
lender to the extent any loss is occa-
sioned by the violation of usury laws, 
negligent servicing, or failure to obtain 
the required security regardless of the 
time at which the Agency acquires 
knowledge thereof. Any losses occa-
sioned will be unenforceable to the ex-
tent that loan funds are used for pur-
poses other than those specifically ap-
proved by the Agency in its Condi-
tional Commitment. The Agency will 
guarantee payment as follows: 

(1) To any holder, 100 percent of any 
loss sustained by the holder on the 
guaranteed portion of the loan and on 
interest due on such portion. 

(2) To the lender, the lesser of: 
(i) Any loss sustained by the lender 

on the guaranteed portion, including 
principal and interest evidenced by the 
notes or assumption agreements and 
secured advances for protection and 
preservation of collateral made with 
the Agency’s authorization; or 

(ii) The guaranteed principal ad-
vanced to or assumed by the borrower 
and any interest due thereon. 

(b) Rights and liabilities. When a guar-
anteed portion of a loan is sold to a 
holder, the holder shall succeed to all 
rights of the lender under the Loan 
Note Guarantee to the extent of the 
portion purchased. The lender will re-
main bound to all obligations under 
the Loan Note Guarantee, Lender’s 
Agreement, and the Agency program 
regulations. A guarantee and right to 
require purchase will be directly en-
forceable by a holder notwithstanding 
any fraud or misrepresentation by the 
lender or any unenforceability of the 
guarantee by the lender, except for 
fraud or misrepresentation of which 
the holder had actual knowledge at the 
time it became the holder or in which 
the holder participates or condones. 
The lender will reimburse the Agency 
for any payments the Agency makes to 
a holder of lender’s guaranteed loan 
that, under the Loan Note Guarantee, 
would not have been paid to the lender 
had the lender retained the entire in-
terest in the guaranteed loan and not 
conveyed an interest to a holder. 

(c) Payments. A lender will receive all 
payments of principal and interest on 
account of the entire loan and will 
promptly remit to the holder its pro 
rata share thereof, determined accord-
ing to its respective interest in the 
loan, less only the lender’s servicing 
fee. 

[61 FR 67633, Dec. 23, 1996, as amended at 76 
FR 42470, July 19, 2011] 

§§ 4279.73–4279.74 [Reserved] 

§ 4279.75 Sale or assignment of guar-
anteed loan. 

The lender may sell all or part of the 
guaranteed portion of the loan on the 
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secondary market or retain the entire 
loan. The lender shall not sell or par-
ticipate any amount of the guaranteed 
or unguaranteed portion of the loan to 
the borrower or members of the bor-
rower’s immediate families, officers, 
directors, stockholders, other owners, 
or a parent, subsidiary or affiliate. If 
the lender desires to market all or part 
of the guaranteed portion of the loan 
at or subsequent to loan closing, such 
loan must not be in default. Loans 
made with the proceeds of any obliga-
tion the interest on which is excludable 
from income under 26 U.S.C. 103 (inter-
est on State and local banks) or any 
successor section will not be guaran-
teed. 

(a) Single note system. The entire loan 
is evidenced by one note, and one Loan 
Note Guarantee is issued. The lender 
may assign all or part of the guaran-
teed portion of the loan to one or more 
holders by using the Agency’s Assign-
ment Guarantee Agreement. The hold-
er, upon written notice to the lender 
and the Agency, may reassign the un-
paid guaranteed portion of the loan 
sold under the Assignment Guarantee 
Agreement. Upon notification and com-
pletion of the assignment through the 
use of Form 4279–6, the assignee shall 
succeed to all rights and obligations of 
the holder thereunder. If this option is 
selected, the lender may not at a later 
date cause any additional notes to be 
issued. 

(b) Multinote system. Under this op-
tion the lender may provide one note 
for the unguaranteed portion of the 
loan and no more than 10 notes for the 
guaranteed portion. When this option 
is selected by the lender, the holder 
will receive one of the borrower’s exe-
cuted notes and a Loan Note Guar-
antee. The Agency will issue a Loan 
Note Guarantee for each note, includ-
ing the unguaranteed note, to be at-
tached to the note. An Assignment 
Guarantee Agreement will not be used 
when the multinote option is utilized. 

(c) After loan closing. If a loan is 
closed using the multinote option and 
at a later date additional notes are de-
sired, the lender may cause a series of 
new notes, so that the total number of 
notes issued does not exceed the total 
number provided for in paragraph (b) of 
this section, to be issued as replace-

ment for previously issued guaranteed 
notes, provided: 

(1) Written approval of the Agency is 
obtained; 

(2) The borrower agrees and executes 
the new notes; 

(3) The interest rate does not exceed 
the interest rate in effect when the 
loan was closed; 

(4) The maturity date of the loan is 
not changed; 

(5) The Agency will not bear or guar-
antee any expenses that may be in-
curred in reference to such reissuances 
of notes; 

(6) There is adequate collateral se-
curing the notes; 

(7) No intervening liens have arisen 
or have been perfected and the secured 
lien priority is better or remains the 
same; and 

(8) All holders agree. 
(d) Termination of lender servicing fee. 

The lender’s servicing fee will stop 
when the Agency purchases the guar-
anteed portion of the loan from the 
secondary market. No such servicing 
fee may be charged to the Agency and 
all loan payments and collateral pro-
ceeds received will be applied first to 
the guaranteed loan and, when applied 
to the guaranteed loan, will be applied 
on a pro rata basis. 

§ 4279.76 Participation. 
The lender may obtain participation 

in the loan under its normal operating 
procedures; however, the lender must 
retain title to the notes if any of them 
are unguaranteed and retain the lend-
er’s interest in the collateral. 

§ 4279.77 Minimum retention. 
The lender is required to hold in its 

own portfolio a minimum of 5 percent 
of the total loan amount. The amount 
required to be maintained must be of 
the unguaranteed portion of the loan 
and cannot be participated to another. 
The lender may sell the remaining 
amount of the unguaranteed portion of 
the loan only through participation. 

§ 4279.78 Repurchase from holder. 
(a) Repurchase by lender. A lender has 

the option to repurchase the unpaid 
guaranteed portion of the loan from a 
holder within 30 days of written de-
mand by the holder when the borrower 
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is in default not less than 60 days on 
principal or interest due on the loan; or 
the lender has failed to remit to the 
holder its pro rata share of any pay-
ment made by the borrower within 30 
days of the lender’s receipt thereof. 
The repurchase by the lender will be 
for an amount equal to the unpaid 
guaranteed portion of principal and ac-
crued interest less the lender’s serv-
icing fee. The holder must concur-
rently send a copy of the demand letter 
to the Agency. The guarantee will not 
cover the note interest to the holder on 
the guaranteed loan accruing after 90 
days from the date of the demand let-
ter to the lender requesting the repur-
chase. The lender will accept an assign-
ment without recourse from the holder 
upon repurchase. The lender is encour-
aged to repurchase the loan to facili-
tate the accounting of funds, resolve 
the problem, and prevent default, 
where and when reasonable. The lender 
will notify the holder and the Agency 
of its decision. 

(b) Agency purchase. (1) If the lender 
does not repurchase the unpaid guaran-
teed portion of the loan as provided in 
paragraph (a) of this section, the Agen-
cy will purchase from the holder the 
unpaid principal balance of the guaran-
teed portion together with accrued in-
terest to date of repurchase, less the 
lender’s servicing fee, within 30 days 
after written demand to the Agency 
from the holder. (This is in addition to 
the copy of the written demand on the 
lender.) The guarantee will not cover 
the note interest to the holder on the 
guaranteed loan accruing after 90 days 
from the date of the original demand 
letter of the holder to the lender re-
questing the repurchase. 

(2) The holder’s demand to the Agen-
cy must include a copy of the written 
demand made upon the lender. The 
holder must also include evidence of its 
right to require payment from the 
Agency. Such evidence will consist of 
either the original of the Loan Note 
Guarantee properly endorsed to the 
Agency or the original of the Assign-
ment Guarantee Agreement properly 
assigned to the Agency without re-
course including all rights, title, and 
interest in the loan. The holder must 
include in its demand the amount due 
including unpaid principal, unpaid in-

terest to date of demand, and interest 
subsequently accruing from date of de-
mand to proposed payment date. The 
Agency will be subrogated to all rights 
of the holder. 

(3) The Agency will notify the lender 
of its receipt of the holder’s demand for 
payment. The lender must promptly 
provide the Agency with the informa-
tion necessary for the Agency to deter-
mine the appropriate amount due the 
holder. Upon request by the Agency, 
the lender will furnish a current state-
ment certified by an appropriate au-
thorized officer of the lender of the un-
paid principal and interest then owed 
by the borrower on the loan and the 
amount then owed to any holder. Any 
discrepancy between the amount 
claimed by the holder and the informa-
tion submitted by the lender must be 
resolved between the lender and the 
holder before payment will be ap-
proved. Such conflict will suspend the 
running of the 30 day payment require-
ment. 

(4) Purchase by the Agency neither 
changes, alters, nor modifies any of the 
lender’s obligations to the Agency aris-
ing from the loan or guarantee nor 
does it waive any of Agency’s rights 
against the lender. The Agency will 
have the right to set-off against the 
lender all rights inuring to the Agency 
as the holder of the instrument against 
the Agency’s obligation to the lender 
under the guarantee. 

(c) Repurchase for servicing. If, in the 
opinion of the lender, repurchase of the 
guaranteed portion of the loan is nec-
essary to adequately service the loan, 
the holder must sell the guaranteed 
portion of the loan to the lender for an 
amount equal to the unpaid principal 
and interest on such portion less the 
lender’s servicing fee. The guarantee 
will not cover the note interest to the 
holder on the guaranteed loan accruing 
after 90 days from the date of the de-
mand letter of the lender or the Agen-
cy to the holder requesting the holder 
to tender its guaranteed portion. The 
lender must not repurchase from the 
holder for arbitrage or other purposes 
to further its own financial gain. Any 
repurchase must only be made after 
the lender obtains the Agency’s writ-
ten approval. If the lender does not re-
purchase the portion from the holder, 
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the Agency may, at its option, pur-
chase such guaranteed portion for serv-
icing purposes. 

§§ 4279.79–4279.83 [Reserved] 

§ 4279.84 Replacement of document. 
(a) The Agency may issue a replace-

ment Loan Note Guarantee or Assign-
ment Guarantee Agreement which was 
lost, stolen, destroyed, mutilated, or 
defaced to the lender or holder upon re-
ceipt of an acceptable certificate of 
loss and an indemnity bond. 

(b) When a Loan Note Guarantee or 
Assignment Guarantee Agreement is 
lost, stolen, destroyed, mutilated, or 
defaced while in the custody of the 
lender or holder, the lender will coordi-
nate the activities of the party who 
seeks the replacement documents and 
will submit the required documents to 
the Agency for processing. The require-
ments for replacement are as follows: 

(1) A certificate of loss, notarized and 
containing a jurat, which includes: 

(i) Name and address of owner; 
(ii) Name and address of the lender of 

record; 
(iii) Capacity of person certifying; 
(iv) Full identification of the Loan 

Note Guarantee or Assignment Guar-
antee Agreement including the name of 
the borrower, the Agency’s case num-
ber, date of the Loan Note Guarantee 
or Assignment Guarantee Agreement, 
face amount of the evidence of debt 
purchased, date of evidence of debt, 
present balance of the loan, percentage 
of guarantee, and, if an Assignment 
Guarantee Agreement, the original 
named holder and the percentage of the 
guaranteed portion of the loan assigned 
to that holder. Any existing parts of 
the document to be replaced must be 
attached to the certificate; 

(v) A full statement of circumstances 
of the loss, theft, or destruction of the 
Loan Note Guarantee or Assignment 
Guarantee Agreement; and 

(vi) For the holder, evidence dem-
onstrating current ownership of the 
Loan Note Guarantee and Note or the 
Assignment Guarantee Agreement. If 
the present holder is not the same as 
the original holder, a copy of the en-
dorsement of each successive holder in 
the chain of transfer from the initial 
holder to present holder must be in-

cluded if in existence. If copies of the 
endorsement cannot be obtained, best 
available records of transfer must be 
submitted to the Agency (e.g., order 
confirmation, canceled checks, etc.). 

(2) An indemnity bond acceptable to 
the Agency shall accompany the re-
quest for replacement except when the 
holder is the United States, a Federal 
Reserve Bank, a Federal corporation, a 
State or territory, or the District of 
Columbia. The bond shall be with sur-
ety except when the outstanding prin-
cipal balance and accrued interest due 
the present holder is less than $1 mil-
lion verified by the lender in writing in 
a letter of certification of balance due. 
The surety shall be a qualified surety 
company holding a certificate of au-
thority from the Secretary of the 
Treasury and listed in Treasury De-
partment Circular 580. 

(3) All indemnity bonds must be 
issued and payable to the United 
States of America acting through the 
USDA. The bond shall be in an amount 
not less than the unpaid principal and 
interest. The bond shall hold USDA 
harmless against any claim or demand 
which might arise or against any dam-
age, loss, costs, or expenses which 
might be sustained or incurred by rea-
sons of the loss or replacement of the 
instruments. 

(4) In those cases where the guaran-
teed loan was closed under the provi-
sion of the multinote system, the 
Agency will not attempt to obtain, or 
participate in the obtaining of, replace-
ment notes from the borrower. It will 
be the responsibility of the holder to 
bear costs of note replacement if the 
borrower agrees to issue a replacement 
instrument. Should such note be re-
placed, the terms of the note cannot be 
changed. If the evidence of debt has 
been lost, stolen, destroyed, mutilated 
or defaced, such evidence of debt must 
be replaced before the Agency will re-
place any instruments. 

§§ 4279.85–4279.99 [Reserved] 

§ 4279.100 OMB control number. 
The information collection require-

ments contained in this regulation 
have been approved by OMB and have 
been assigned OMB control number 
0575–0171. Public reporting burden for 
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this collection of information is esti-
mated to vary from 1 hour to 8 hours 
per response, with an average of 4 
hours per response, including time for 
reviewing the collection of informa-
tion. Send comments regarding this 
burden estimate or any other aspect of 
this collection of information, includ-
ing suggestions for reducing this bur-
den, to the Department of Agriculture, 
Clearance Officer, OIRM, Stop 7630, 
Washington, D.C. 20250. You are not re-
quired to respond to this collection of 
information unless it displays a cur-
rently valid OMB control number. 

Subpart B—Business and Industry 
Loans 

§ 4279.101 Introduction. 

(a) Content. This subpart contains 
loan processing regulations for the 
Business and Industry (B&I) Guaran-
teed Loan Program. It is supplemented 
by subpart A of this part, which con-
tains general guaranteed loan regula-
tions, and subpart B of part 4287 of this 
chapter, which contains loan servicing 
regulations. 

(b) Purpose. The purpose of the B&I 
Guaranteed Loan Program is to im-
prove, develop, or finance business, in-
dustry, and employment and improve 
the economic and environmental cli-
mate in rural communities. This pur-
pose is achieved by bolstering the ex-
isting private credit structure through 
the guarantee of quality loans which 
will provide lasting community bene-
fits. It is not intended that the guar-
antee authority will be used for mar-
ginal or substandard loans or for relief 
of lenders having such loans. 

(c) Documents. Copies of all forms, 
regulations, and Instructions ref-
erenced in this subpart are available in 
any Agency office. 

§ 4279.102 Definitions. 

The definitions and abbreviations in 
§ 4279.2 of subpart A of this part are ap-
plicable to this subpart. 

§§ 4279.103 Exception authority. 

Section 4279.15 of subpart A of this 
part applies to this subpart. 

§ 4279.104 Appeals. 

Section 4279.16 of subpart A of this 
part applies to this subpart. 

§ 4279.105–4279.106 [Reserved] 

§ 4279.107 Guarantee fees. 

For all new loans there are two types 
of non-refundable guarantee fees to be 
paid by the lender. The fees may be 
passed on to the borrower. The fees 
may be forwarded to the Agency 
through an electronic funds transfer 
system or, at the Agency’s discretion, 
by a check payable to USDA using a 
USDA-approved form. 

(a) Initial guarantee fee. The initial 
fee is paid at the time the Loan Note 
Guarantee is issued. The fee may be in-
cluded as an eligible loan purpose in 
the guaranteed loan. The fee will be 
the rate (a specified percentage not to 
exceed 2 percent) multiplied by the 
principal loan amount, multiplied by 
the percent of guarantee. Subject to 
specified annual limits set by the 
Agency, the initial guarantee fee may 
be reduced to 1 percent if the bor-
rower’s business supports value-added 
agriculture and results in farmers ben-
efiting financially, or 

(1) Is a high impact business develop-
ment investment in accordance with 
§ 4279.155(b)(5), and 

(2) Is located in a rural community 
that: 

(i) Is experiencing long-term popu-
lation decline and job deterioration, or 

(ii) Has remained persistently poor 
over the last 60 years, or 

(iii) Is experiencing trauma as a re-
sult of natural disaster, or 

(iv) Is experiencing fundamental 
structural changes in its economic 
base. 

(b) Annual renewal fee. The annual re-
newal fee is paid once a year and is re-
quired to maintain the enforceability 
of the guarantee as to the lender. 

(1) The rate of the annual renewal fee 
(a specified percentage) is established 
by Rural Development in an annual no-
tice published in the FEDERAL REG-
ISTER, multiplied by the outstanding 
principal loan balance as of December 
31 of each year, multiplied by the per-
cent of guarantee. The rate is the rate 
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