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change under consideration if the bor-
rower’s request fails to meet the re-
quirements specified in paragraph
(b)(2) of this section.

(¢c) Documentation of organizational
structures and ownership interest. Bor-
rowers must annually document their
organizational structure and owner-
ship.

(1) Documentation must be sub-
mitted with the annual financial re-
ports required by §3560.308 and must re-
flect any changes made during the 12-
month period preceding the submission
of the annual financial reports.

(2) If no changes in a borrower enti-
ty’s organizational structure or owner-
ship were made during the 12-month
period prior to submission of the an-
nual financial reports, borrowers are
not required to submit documentation,
but must submit a statement certi-
fying that no changes have been made
in the documents on file with the
Agency.

(3) Organizational structure and own-
ership documentation must include the
following items:

(i) A current organization description
reflecting all approved changes in the
organizational structure of the bor-
rower entity and listing the names, ad-
dresses, and tax identification numbers
of all parties with an ownership inter-
est in the borrower entity; and

(ii) A written statement by the bor-
rower certifying that the changes in
the borrower entity’s organizational
structure or ownership interests were
completed in compliance with state
and local laws and in accordance with
organizational requirements of the bor-
rower entity.

§3560.406 MFH ownership transfers or
sales.

(a) General. The provisions of this
section apply to ownership transfers or
sales (e.g., title transfers) involving an
Agency financed housing project. The
provisions cover situations where
Agency loans are being assumed as a
part of a housing project transfer or
sale.

(b) Agency consent requirements. Agen-
cy consent must be obtained prior to
an ownership transfer or sale and
Agency consent will only be given
when the transfer or sale is in the best
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interest of the Federal Government.
Any ownership transfer or sale without
the consent of the Agency will be con-
sidered a default and will be handled in
accordance with subpart J of this part.

(1) Priority consideration will be
given to ownership transfers or sales
needed to remove a hardship to the
borrower that was caused by cir-
cumstances beyond the borrower’s con-
trol.

(2) Ownership transfers or sales with
an assumption of debt at an amount
less than the borrower’s debt amount
will only be approved by the Agency
when all persons in the borrower entity
who are transferring their ownership
interest or are involved in the selling
of the property are not part of the
transferee organization.

(c) Consent request requirements. Bor-
rowers must submit written requests
for Agency consent to an ownership
transfer or sale of a housing project to
the Agency at least 45 days prior to
proposed ownership transfer or sale
date. The consent request must docu-
ment that the proposed transfer or sale
meets the requirements of paragraph
(d) of this section and must include the
following items:

(1) A statement disclosing any iden-
tity-of-interest between the borrower
and the party to which the housing
project ownership is being transferred
or sold.

(2) A statement certifying that the
housing project’s financial accounts
are funded at required levels, less au-
thorized withdrawals, and that pay-
ments due for operation and mainte-
nance expenses, tax assessments, insur-
ance premiums, any required tenant se-
curity deposit accounts, and other obli-
gations incurred as a part of the hous-
ing project operations are paid in full
with no overdue balances or a state-
ment explaining the housing project’s
financial situation and the reasons for
overdue payments or under funded ac-
counts.

(3) A proposed housing project budget
covering the partial year, if applicable,
and first full year operation following
the ownership transfer or housing
project sale.

(4) A written statement, signed by
the proposed transferee or buyer, certi-
fying that the transferee or buyer will
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assume the borrower responsibilities
and obligations specified in Agency
program requirements including re-
quirements in a promissory note, loan
agreement or other documents related
to Agency loans held by the borrower
entity.

(5) A certification from the borrower
and the proposed transferee or buyer
that the borrower does not and will not
have a reversionary interest in the
housing project.

(d) Requirements for ownership trans-
fers or sales. An ownership transfer or
sale of a housing project with an as-
sumption of Agency loans by the trans-
feree or buyer must comply with the
following conditions:

(1) The transferee or buyer must be
an eligible borrower under the require-
ments established by subpart B of this
part;

(2) The transferee or buyer must
agree to set basic rents at the housing
project covered by the assumed loans
at levels that do no exceed conven-
tional rents for comparable units in
the area, except that when determined
necessary by the Agency to allow for
decent, safe and sanitary housing to be
provided in market areas where con-
ventional rents are not sufficient to
cover necessary operating, mainte-
nance, and reserve costs. Basic rents
may be allowed to exceed comparable
rents for conventional units, but in no
case by more than 150% of the com-
parable rent for conventional unit rent
level; and

(3) The value of the housing project
covered by the loans to be assumed, at
the time of an ownership transfer or
sale, must be sufficient to ensure that
all Agency loans being assumed and all
subsequent loans being offered as a
part of the transfer or sale can be se-
cured to a level that fully protects the
Agency’s interest. Loans from third-
party sources that are not dependent
on project revenue for payment will
not be included in this determination.

(i) If the total value of the loans
being offered as a part of an ownership
transfer or sale is $100,000 or less, the
security value of the housing project
may be determined through either: An
Agency review of monitoring reports
conducted in accordance with the re-
quirements in subpart H of this part or
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an appraisal paid for by the borrower
and conducted in accordance with sub-
part P of this part.

(ii) If the total value of the loans
being offered as a part of an ownership
transfer or sale exceeds $100,000, the se-
curity value of the housing project
must be determined through an ap-
praisal obtained by the Agency and
conducted in accordance with subpart
P of this part.

(iii) The Agency may approve a loan
write-down, in accordance with
§3560.455, prior to an ownership trans-
fer or sale to reduce the amount of debt
being assumed by the transferee or
buyer.

(4) Prior to Agency approval of an
ownership transfer or sale, an environ-
mental review, as required under the
National Environmental Policy Act
and in accordance with 7 CFR part 1940,
subpart G, must be conducted on all
property related to the ownership
transfer or sale. If contamination from
hazardous substances or petroleum
products is found on the property, the
finding must be disclosed to the Agen-
cy and the transferee or buyer and
must be taken into consideration in
the determination of the housing
project’s value.

(5) All immediate and long-term re-
pair and rehabilitation needs must be
identified by a capital needs assess-
ment. The reserve requirements for the
housing project will be reviewed by the
Agency and adjusted, if necessary, to
adequately cover the cost of addressing
the property’s capital needs. The Agen-
cy may approve the release of the cur-
rent reserve amount to the transferor
provided the transferee agrees to de-
posit the amount to cover the project’s
immediate needs into the reserve ac-
count at closing.

(6) The borrower and transferee must
disclose to the Agency all terms, condi-
tions, or other considerations related
to the ownership transfer or sale. All
side or other agreements must be dis-
closed and all sources and uses of funds
related to the ownership transfer or
sale must be disclosed.

(7) An agreement must be signed be-
tween the borrower and the transferee
listing all repairs known by the bor-
rower to be necessary to bring the
housing project into compliance with
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Agency requirements for decent, safe,
and sanitary housing as listed in sub-
part C of this part.

(i) The agreement must include re-
pairs required to correct compliance
violations cited in a compliance viola-
tion notice issued by the Agency.

(ii) The agreement must specify
whether each repair listed will be com-
pleted by the borrower prior to the
ownership transfer or by the transferee
in accordance with a workout agree-
ment developed in accordance with the
requirements of §3560.453 and executed
between the transferee or buyer and
the Agency.

(8) A civil rights compliance review,
as required by 7 CFR part 1901, subpart
E, will be conducted by the Agency
prior to the ownership transfer or sale.

(9) During or immediately after the
transfer, a review of the property must
be conducted to ensure that it complies
with or will comply with section 504(c)
of the Americans with Disabilities Act
(ADA), which covers accessibility re-
quirements, and the Title VI of the
Fair Housing Act of 1968.

(10) A transferee must ensure that
tenant certifications in compliance
with subpart D of this part for all occu-
pied rental units are on file with the
Agency.

(11) A transferee must comply with
insurance and bonding requirements
established in subpart C of this part at
the time of the transfer.

(12) A transferee must agree to sub-
mit financial reports to the Agency ac-
cording to subpart G of this part.

(13) A transferee must establish that
there are no liens, judgments, or other
claims against the housing project
other than those by the Agency and
those to which the Agency has pre-
viously agreed.

(14) A limited profit Rural Rental
Housing transferee’s initial investment
and return on investment will remain
the same as that originally provided to
the transferor unless:

(i) The property is transferred to a
non-profit entity and the return on in-
vestment is eliminated; or

(ii) The transferee contributes addi-
tional funds for repair or rehabilitation
and the Agency agrees to recognize a
higher initial investment.
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(e) Equity payments. The Agency will
withhold any equity payment due to
the borrower, as part of an ownership
transfer or sale, if any of the following
conditions exist:

(1) The borrower’s indebtedness to
the Agency has not been paid in full or
is not being assumed by the transferee.
The Agency will require that all or
part of an equity payment be applied
against other Agency loans owed by
the borrower if payments on the other
loans are not current.

(2) Any non-Agency prior liens
against a housing project are not paid
in full.

(3) Any housing project financial ac-
counts are not funded at required lev-
els, less authorized withdrawals, or any
payments due for operation and main-
tenance expenses, tax assessments, in-
surance premiums, tenant security de-
posits or other obligations incurred as
a part of housing project operations are
not paid in full.

(4) Any management deficiencies
cited in a compliance violation notice
issued by the Agency to the borrower
have not been corrected or the housing
project is not operating under an ap-
proved management plan or, if applica-
ble, an approved management agree-
ment.

(5) Any operation and maintenance
deficiencies cited in compliance viola-
tion notices issued by the Agency have
not been corrected or are not scheduled
for correction in a workout agreement
developed in accordance with the re-
quirements of §3560.453.

(6) The borrower entity is, at the
time of the ownership transfer or sale,
cited by the Agency or other Federal,
state, or local agencies for violations
of Fair Housing or Equal Opportunity
requirements.

(7) The borrower entity is, at the
time of the ownership transfer or sale,
cited by the Agency or any other enti-
ty involved in the financing of the
housing project for misappropriation of
funds.

(f) Equity payment funding sources. Eq-
uity may be provided in cash or
through a loan. If a full equity pay-
ment to the transferor is not paid at
the time of the ownership transfer or
sale or has not been paid through an
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Agency equity loan or third-party eq-
uity loan approved by the Agency to
the borrower, the transferee must cer-
tify that equity payments due to the
borrower will be paid from sources
other than housing project’s funds and
must identify the sources of such pay-
ments.

(g) Restrictive-use requirement. Trans-
ferees assuming Agency loans, includ-
ing loans approved prior to December
21, 1979, will be required to execute a
restrictive-use agreement that con-
tains the language specified in
§3560.662. The restrictive-use agree-
ment will require the housing project
to be used for program purposes for a
specified period of time beyond the
date that the ownership transfer or
sale is closed. When an equity loan is
involved at the time of transfer, the re-
strictions will be for 30 years.

(h) Subsequent loans. The Agency may
approve a subsequent loan or permit a
loan from a third-party source in con-
junction with an ownership transfer or
sale of a housing project. The subse-
quent loan may be in the form of a jun-
ior or parity lien.

(1) Subsequent loans on a housing
project proposed in conjunction with
an ownership transfer or sale must be
requested and processed in accordance
with the Agency loan origination re-
quirements in subpart B of this part.

(2) The Agency may amortize the
subsequent loan over a period not to
exceed the remaining economic life of
the housing or 50 years, whichever is
less.

(3) The Agency may extend the term
of the existing loan to a period not to
exceed 30 years or the remaining eco-
nomic life of the housing, whichever is
less.

(1) Loan assumption interest rates. The
interest rate for Agency loans assumed
in conjunction with an ownership
transfer or sale will be determined as
follows:

(1) The interest rate for all loans, ex-
cept farm labor housing loans, will be
set at the lower of:

(i) The note rate of the existing
Agency loan;

(ii) The Agency note rate on the day
the transfer is approved;

(iii) The Agency note rate on the day
the transfer is closed; or
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(iv) If the rents are increased due to
a transfer, the transfer will be done
under new rates and terms when the
Agency determines that it is in the
best interest of the government. Subse-
quent loan may be in the form of a sen-
ior, junior or parity lien or soft second.

(2) The interest rate on farm labor
housing loans will be the rate specified
in the note, except that loans trans-
ferred to public bodies, nonprofit orga-
nizations of farm workers, and broadly-
based nonprofit corporations for farm
labor housing purposes may be at a one
percent interest rate regardless of the
rate specified in the note if the Agency
determines that such a reduction is
necessary to maintain affordable rent-
al rates for tenants.

() Loan assumption terms. The
amount of the loan balance that may
be assumed through an ownership
transfer or sale must not exceed the se-
curity value of the housing project de-
termined according to §3560.406(d)(3)(i).

(1) The Agency may reamortize a
loan assumed through an ownership
transfer or sale over a period not to ex-
ceed the remaining economic life of the
housing or 50 years, whichever is less.

(2) The Agency may extend the term
of the loan to a period not to exceed 30
years or the remaining economic life of
the housing, whichever is less.

(3) When loans assumed through an
ownership transfer or sale are amor-
tized on an annual payment basis, the
loans will be converted, at the time of
the transfer or sale, to a monthly pay-
ment amortization and will be made
subject to PASS. When on- or off-farm
labor housing projects are involved in
an ownership transfer or sale, the re-
lated loans may be transferred on a
DIAS basis or converted to PASS if the
Agency determines that such a conver-
sion will not be detrimental to the op-
eration of the farm labor housing.

(k) Processing ownership transfers or
sales. (1) At the time of the transfer,
the Agency will require the borrower
to transfer all equipment, related fa-
cilities, and housing project financial
accounts to the transferee including
the operation and maintenance ac-
count, reserve account, tenant security
deposit account, tax and insurance es-
Crow accounts.
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(i) Any funds remaining in a rental
assistance contract not dispersed by
the transferor will be assigned to the
transferee unless the rental assistance
is not needed for tenants or another
form of rental subsidy is to be used.

(ii) Any rental assistance determined
to be unnecessary will be reassigned to
other housing projects in accordance
with the provisions of subpart F of this
part.

(2) The Agency will require that ap-
propriate loan documents are executed
by the transferee. The Agency may re-
quire such documents to be referenced
in security instruments (e.g., mortgage
or deed of trust).

(3) If all of a borrower’s outstanding
Agency debt is not assumed or paid off
at the time of the transfer or sale, the
Agency will not release a borrower
from liability unless the Agency deter-
mines that the borrower is unable to
pay the remaining debt from assets
taken as security through the debt set-
tlement procedure in accordance with
§3560.457.

(1) Ownership transfers or sales under
special rates, terms, and conditions.
Housing projects may be transferred or
sold to entities that do not meet bor-
rower eligibility requirements for the
type of loans being assumed. However,
such a transfer or sale will only be con-
sidered when it is determined by the
Agency to be in the best interest of the
Federal Government and the objectives
of the original loan can no longer be
met. The following special rates,
terms, and conditions will apply to
such situations.

(1) The transferee makes a down pay-
ment of at least 10 percent of the re-
maining loan balance to be assumed.

(2) The transferee has the ability to
pay the Agency debt.

(3) Monthly or annual installments
will be amortized over the term of the
loan and the interest rate will be at a
rate of interest at least one percent
higher than the interest rate offered to
eligible borrowers as specified in para-
graphs (i)(1) or (2) of this section.

§3560.407 Sales or other disposition of
security property.

(a) General. Borrowers must obtain

Agency approval prior to selling or ex-

changing all or a part of, or an interest
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in, property serving as security for
Agency loans. Agency approval also
must be requested and received prior to
the granting or conveyance of rights-
of-way through property serving as se-
curity property. An environmental re-
view must be completed in accordance
with 7 CFR part 1940, subpart G, before
the Agency approves all such sales or
other dispositions of security property.

(b) Request requirements. Requests for
Agency approval of transactions re-
lated to security property must docu-
ment that the following conditions will
be met.

(1) The borrower’s ability to repay
the Agency debt will not be impaired;

(2) The transaction will not interfere
with the successful operation of the
housing project or prevent the bor-
rower from carrying out the purpose
for which the loan was made.

(3) The monetary or other consider-
ation offered in the transaction is
equal to or greater than the market
value of the security property being
disposed of or the rights being granted,
except that right-of-way easements
may be granted or conveyed with mini-
mal or no consideration being offered
if:

(i) The value of the security property
will not be reduced;

(ii) The suitability of the security
property for the intended purpose will
not be impaired; and

(iii) The easement is granted to allow
the borrower to develop additional lots
or units that will be integrated into
the housing project or for enhancement
of streets, utilities or other services
provided by a public body.

(4) The property that will remain as
security for Agency loans, after any
transaction related to security prop-
erty, will fully secure the borrower’s
debt to the Agency.

(5) Borrowers must report to the
Agency the total of all proceeds de-
rived from the sale or other disposition
of property serving as security for
Agency loans. The proceeds from the
disposition of the security property
will be used for purposes approved by
the Agency.

§3560.408 Lease of security property.

(a) General. Borrowers must obtain
Agency approval prior to entering into
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