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(2) The holder of a guaranteed por-
tion shall have all rights of payment, 
as defined in the loan note guarantee, 
to the extent of the portion purchased. 
Even if all or a portion of the loan note 
guarantee has been sold to a holder, 
the lender will remain bound by all ob-
ligations under the loan note guar-
antee, Lender’s Agreement, and Agen-
cy program regulations. 

(3) The lender must be shown as an 
additional insured on insurance poli-
cies (or other risk sharing instruments) 
that benefit the project and must be 
able to assume any contracts that are 
material to running the project, in-
cluding any feedstock or off-take 
agreements, as may be applicable. 

(4) If a lender does not satisfactorily 
comply with the provision found in 
§ 4279.256(c) and such failure leads to 
losses, then such losses may not be re-
coverable under the guarantee. 

(5) When a guaranteed portion of a 
loan is sold to a holder, the holder 
shall succeed to all rights of the lender 
under the Loan Note Guarantee to the 
extent of the portion purchased. The 
lender will remain bound to all obliga-
tions under the Loan Note Guarantee, 
Lender’s Agreement, and the Agency 
program regulations. A guarantee and 
right to require purchase will be di-
rectly enforceable by a holder notwith-
standing any fraud or misrepresenta-
tion by the lender or any unenforce-
ability of the guarantee by the lender, 
except for fraud or misrepresentation 
of which the holder had actual knowl-
edge at the time it became the holder 
or in which the holder participates or 
condones. The lender will reimburse 
the Agency for any payments the 
Agency makes to a holder of lender’s 
guaranteed loan that, under the Loan 
Note Guarantee, would not have been 
paid to the lender had the lender re-
tained the entire interest in the guar-
anteed loan and not conveyed an inter-
est to a holder. 

(j) Sale or assignment of guaranteed 
loan. The provisions of § 4279.75 apply to 
this subpart. 

(k) Minimum retention. The provisions 
of § 4279.77 apply to this subpart, except 
that the lender is required to hold in 
its own portfolio a minimum of 7.5 per-
cent of the total loan amount. 

(l) Replacement of document. Docu-
ments must be replaced in accordance 
with § 4279.84, except, in 
§ 4279.84(b)(1)(v), a full statement of the 
circumstances of any defacement or 
mutilation of the Loan Note Guarantee 
or Assignment Guarantee Agreement 
would also need to be provided. 

§§ 4279.203–4279.223 [Reserved] 

§ 4279.224 Loan processing. 

Processing of Biorefinery Assistance 
Guaranteed loans under this subpart 
shall comply with the provisions found 
in §§ 4279.107 through 4279.187 of this 
chapter, except as provided in the fol-
lowing sections. 

§ 4279.225 Ineligible loan purposes. 

For the purposes of this subpart, the 
ineligible purposes identified in 
§ 4279.114(b), (c), and (p) do not apply to 
this subpart. 

§ 4279.226 Fees. 

Fees will be determined according to 
the provisions of this section in lieu of 
§ 4279.107. 

(a) Guarantee fee. The guarantee fee 
will be paid to the Agency by the lend-
er and is nonrefundable. The fee may 
be passed on to the borrower. Issuance 
of the Loan Note Guarantee is condi-
tioned on payment of the guarantee fee 
by closing. The guarantee fee will be 
the percentage specified in paragraphs 
(a)(1) or (a)(2) of this section, as appli-
cable, unless otherwise specified by the 
Agency in a notice published in the 
FEDERAL REGISTER, multiplied by the 
principal loan amount multiplied by 
the percent of guarantee and will be 
paid one time only at the time the 
Loan Note Guarantee is issued. 

(1) For loans receiving a 90 percent 
guarantee, the guarantee fee is three 
percent. 

(2) For loans receiving less than a 90 
percent guarantee, the guarantee fee 
is: 

(i) Two percent for guarantees on 
loans greater than 75 percent of total 
project costs. 

(ii) One and one-half percent for 
guarantees on loans of greater than 65 
percent but less than or equal to 75 per-
cent of total project costs. 
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(iii) One percent for guarantees on 
loans of 65 percent or less of total 
project costs. 

(b) Annual renewal fee. The annual re-
newal fee, which may be passed on to 
the borrower, will be paid to the Agen-
cy for as long as the guaranteed loan is 
outstanding and is payable during the 
construction period. Unless otherwise 
specified by the Agency in a notice 
published in the FEDERAL REGISTER, 
the annual renewal fee shall be as fol-
lows: 

(1) One hundred basis points (1 per-
cent) for guarantees on loans that were 
originally greater than 75 percent of 
total project costs. 

(2) Seventy five basis points (0.75 per-
cent) for guarantees on loans that were 
originally greater than 65 percent but 
less than or equal to 75 percent of total 
project costs. 

(3) Fifty basis points (0.50 percent) 
for guarantees on loans that were 
originally for 65 percent or less of total 
project costs. 

§ 4279.227 Borrower eligibility. 
Borrower eligibility will be deter-

mined according to the provisions of 
this section in lieu of § 4279.108. 

(a) Eligible entities. To be eligible, a 
borrower must meet the requirements 
specified in paragraphs (a)(1) and (a)(2) 
of this section, as applicable. 

(1) Type of borrower. The borrower 
must be one of the following: 

(i) An individual; 
(ii) An entity; 
(iii) An Indian tribe; 
(iv) A unit of State or local govern-

ment; 
(v) A corporation; 
(vi) A farm cooperative; 
(vii) A farmer cooperative organiza-

tion; 
(viii) An association of agricultural 

producers; 
(ix) A National Laboratory; 
(x) An institution of higher edu-

cation; 
(xi) A rural electric cooperative; 
(xii) A public power entity; or 
(xiii) A consortium of any of the 

above entities. 
(2) Legal authority and responsibility. 

Each borrower must have, or obtain be-
fore loan closing, the legal authority 
necessary to construct, operate, and 

maintain the proposed facility and 
services and to obtain, give security 
for, and repay the proposed loan. 

(b) Ineligible entities. A borrower will 
be considered ineligible for a guarantee 
if the borrower, any owner with more 
than 20 percent ownership interest in 
the borrower, or any owner with more 
than 3 percent ownership interest in 
the borrower if there is no owner with 
more than 20 percent ownership inter-
est in the borrower: 

(1) Has an outstanding judgment ob-
tained by the U.S. in a Federal Court 
(other than U.S. Tax Court), 

(2) Is delinquent on the payment of 
Federal income taxes, 

(3) Is delinquent on a Federal debt, or 
(4) Is debarred or suspended from re-

ceiving Federal assistance. 

§ 4279.228 Project eligibility. 
In lieu of the requirements specified 

in § 4279.113, to be eligible for a guaran-
teed loan under this subpart, at a min-
imum, a borrower and project, as appli-
cable, must meet each of the require-
ments specified in paragraphs (a) 
through (g) of this section. 

(a) The project must be located in a 
State, as defined in § 4279.2. 

(b) The project must be for either: 
(1) The development and construction 

of commercial-scale biorefineries using 
eligible technology or 

(2) The retrofitting of existing facili-
ties, including, but not limited to, 
wood products facilities and sugar 
mills, with eligible technology. 

(c) The project must use an eligible 
feedstock for the production of ad-
vanced biofuels and biobased products. 
Eligible feedstocks include, but are not 
limited to, renewable biomass, includ-
ing municipal solid waste consisting of 
renewable biomass, biosolids, treated 
sewage sludge, and byproducts of the 
pulp and paper industry. For the pur-
poses of this subpart, recycled paper is 
not an eligible feedstock. 

(d) The majority of the biorefinery 
production must be an advanced 
biofuel. Unless otherwise approved by 
the Agency, and determined to be in 
the best financial interest of the gov-
ernment, the advanced biofuel must be 
sold as a biofuel. The following will be 
considered in determining what con-
stitutes the majority of production: 
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