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will be issued prior to completion of 
construction unless the contractor will 
receive a lump sum payment at the end 
of work. Surety will be made a part of 
the contract if the borrower requests it 
or if the contractor requests partial 
payments for construction work. In 
such cases where no surety is provided 
and the project involves pre-commer-
cial technology, technology that is 
first of its type in the U.S., or new de-
signs without sufficient operating 
hours to prove their merit, a latent de-
fects bond may be required by the 
Agency to cover the work. 

(f) Reporting during construction. Dur-
ing the construction of the project, 
lenders shall submit quarterly con-
struction progress reports to the Agen-
cy. These reports must contain, at a 
minimum, planned and completed con-
struction milestones, loan advances, 
and personnel hiring, training, and re-
tention. This requirement applies to 
both the development and construction 
of commercial-scale biorefineries and 
to the retrofitting of existing facilities 
using eligible technology for the devel-
opment of advanced biofuels. The lend-
er must expeditiously report any prob-
lems in project development to the 
Agency. 

§§ 4279.257–4279.258 [Reserved] 

§ 4279.259 Borrower responsibilities. 
(a) Federal, State, and local regula-

tions. Borrowers must comply with all 
Federal, State, and local laws and rules 
that are in existence and that affect 
the project including, but not limited 
to: 

(1) Land use zoning; 
(2) Health, safety, and sanitation 

standards as well as design and instal-
lation standards; and 

(3) Protection of the environment 
and consumer affairs. 

(b) Permits, agreements, and licenses. 
Borrowers must obtain all permits, 
agreements, and licenses that are ap-
plicable to the project. 

(c) Insurance. The borrower is respon-
sible for maintaining all hazard, flood, 
liability, worker compensation, and 
personal life insurance, when required, 
on the project. 

(d) Access to borrower’s records. Except 
as provided by law, upon request by the 

Agency, the borrower will permit rep-
resentatives of the Agency (or other 
Federal agencies as authorized by the 
Agency) to inspect and make copies of 
any of the records of the borrower per-
taining to any Agency-guaranteed 
loan. Such inspection and copying may 
be made during regular office hours of 
the borrower or at any other time 
agreed upon between the borrower and 
the Agency. 

(e) Access to the project. The borrower 
must allow the Agency access to the 
project and its performance informa-
tion until the loan is repaid in full and 
permit periodic inspections of the 
project by a representative of the 
Agency. 

§ 4279.260 Guarantee applications— 
general. 

Unless otherwise noted, the provi-
sions of § 4279.161 do not apply to this 
subpart. Instead, the application provi-
sions of this section and § 4279.261 apply 
to the preparation of Biorefinery As-
sistance Guaranteed loan applications. 

(a) Application submittal. For each 
guarantee request, the lender must 
submit to the Agency an application 
that is in conformance with § 4279.261. 
The methods of application submittal 
will be specified in the annual FEDERAL 
REGISTER notice. 

(b) Application deadline. Unless other-
wise specified by the Agency in a no-
tice published in the Federal Register, 
complete applications must be received 
by the Agency on or before May 1 of 
each year to be considered for funding 
for that fiscal year. If the application 
deadline falls on a weekend or a Feder-
ally observed holiday, the deadline will 
be the next Federal business day. 

(c) Incomplete applications. Incom-
plete applications will be rejected. 
Lenders will be informed of the ele-
ments that made the application in-
complete. If a resubmitted application 
is received by the applicable applica-
tion deadline, the Agency will recon-
sider the application. 

(d) Application withdrawal. During the 
period between the submission of an 
application and the execution of docu-
ments, the lender must notify the 
Agency, in writing, if the project is no 
longer viable or the borrower is no 
longer requesting financial assistance 
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for the project. When the lender so no-
tifies the Agency, the selection will be 
rescinded or the application with-
drawn. 

§ 4279.261 Application for loan guar-
antee content. 

Approved lenders must submit an 
Agency-approved application form for 
each loan guarantee sought under this 
subpart. Loan guarantee applications 
from approved lenders must contain 
the information specified in paragraphs 
(a) through (n) of this section, orga-
nized pursuant to a table of contents in 
a chapter format, and in paragraph (o) 
of this section as applicable. 

(a) Project Summary. Provide a con-
cise summary of the proposed project 
and application information, project 
purpose and need, and project goals, in-
cluding the following: 

(1) Title. Provide a descriptive title of 
the project. 

(2) Borrower eligibility. Describe how 
the borrower meets the eligibility cri-
teria identified in § 4279.227. 

(3) Project eligibility. Describe how the 
project meets the eligibility criteria 
identified in paragraph (c) of this sec-
tion. Clearly state whether the applica-
tion is for the construction and devel-
opment of a biorefinery or for the ret-
rofitting of an existing facility. Pro-
vide results from demonstration or 
pilot facilities that prove that the 
technology proposed to be used meets 
the definition of eligible technology. 
Additional project description informa-
tion will be needed later in the applica-
tion process. 

(4) Matching funds. Submit a spread-
sheet identifying sources, amounts, 
and availability of matching funds. The 
spreadsheet must also include a direc-
tory of matching funds source contact 
information. Attach any applications, 
correspondence, or other written com-
munication between borrower and 
matching fund source. 

(b) Lender’s analysis and credit evalua-
tion. This analysis shall conform to 
§ 4279.232(b) and shall include: 

(1) A summary of the technology to 
be used in the project; 

(2) The viability of such technology 
for the particular project application; 

(3) The development type (e.g., in-
stallation, construction, retrofit); 

(4) The credit reports of the bor-
rower, its principals, and any parent, 
affiliate, or subsidiary as follows: 

(i) A personal credit report from an 
Agency-approved credit reporting com-
pany for individuals who are key em-
ployees of the borrower, as determined 
by the Agency, and for individuals 
owning 20 percent or more interest in 
the borrower or any owner with more 
than 10 percent ownership interest in 
the borrower if there is no owner with 
more than 20 percent ownership inter-
est in the borrower, except for when 
the borrower is a corporation listed on 
a major stock exchange unless other-
wise determined by the Agency; and 

(ii) Commercial credit reports on the 
borrower and any parent, affiliate, and 
subsidiary firms; 

(5) The credit analysis specified in 
§ 4279.232(b); 

(6) For loans of $125 million or more, 
an evaluation and credit rating of the 
total project’s indebtedness, without 
consideration for a government guar-
antee, from a nationally-recognized 
rating agency; and 

(7) Whether the loan note guarantee 
is requested prior to construction or 
after completion of construction of the 
project. 

(c) Financial statements. Financial 
statements as follows: 

(1) For businesses that have been in 
existence for one or more years, 

(i) The most recent audited financial 
statements of the borrower if the guar-
anteed loan is $3 million or more, un-
less alternative financial statements 
are authorized by the Agency; or 

(ii) The most recent audited or Agen-
cy-acceptable financial statements of 
the borrower if the guaranteed loan is 
less than $3 million. 

(2) For businesses that have been in 
existence for less than one year, the 
most recent Agency-authorized finan-
cial statements of the borrower regard-
less of the amount of the guaranteed 
loan request. 

(3) For all businesses, a current (not 
more than 90 days old) balance sheet; a 
pro forma balance sheet at startup; and 
projected balance sheets, income and 
expense statements, and cash flow 
statements for a period of not less than 
3 years of stabilized operation. Projec-
tions should be supported by a list of 
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