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will not discriminate against an appli-
cant on the bases of race, color, reli-
gion, national origin, sex, sexual ori-
entation, marital status, familial sta-
tus, disability, or age (provided that 
the applicant has the capacity to con-
tract); to the fact that all or part of 
the applicant’s income derives from 
public assistance program; or to the 
fact that the applicant has in good 
faith exercised any right under the 
Consumer Credit Protection Act. 

§ 4288.105 Oversight and monitoring. 
(a) Verification. The Agency reserves 

the right to verify all payment applica-
tions and subsequent payments made 
under this subpart, as frequently as 
necessary, to ensure the integrity of 
the Program. The Agency will conduct 
site visits as necessary. 

(1) Production and feedstock 
verification. The Agency will review 
producer records to verify the type and 
amount of biofuel produced and the 
type and amount of feedstocks used. 

(2) Blending verification. The Agency 
will review the producer’s certificates 
of analysis and feedstock records to 
verify the portion of the advanced 
biofuel eligible for payment. 

(3) Certificate of Analysis. The Agency 
will review the producer records for 
quarterly payments to ensure that 
each certificate of analysis has been 
issued by a qualified, independent third 
party, which may include the blender 
only if the blender is not associated 
with the facility. 

(b) Records. For the purpose of 
verifying compliance with the require-
ments of this subpart, each eligible ad-
vanced biofuel producer shall make 
available at one place at a reasonable 
time for examination by representa-
tives of USDA, all books, papers, 
records, contracts, scale tickets, settle-
ment sheets, invoices, written price 
quotations, and other documents re-
lated to the Program that is within the 
control of such advanced biofuel pro-
ducer for not less than 3 years from 
each Program payment date. 

§ 4288.106 Forms, regulations, and in-
structions. 

Copies of all forms, regulations, in-
structions, and other materials related 
to this Program may be obtained from 

the USDA Rural Development State 
Office, Rural Energy Coordinator and 
the USDA Rural Development Web site 
at http://www.rurdev.usda.gov. 

§ 4288.107 Exception authority. 

The Administrator of the Agency 
(‘‘Administrator’’) may, with the con-
currence of the Secretary of Agri-
culture, make an exception, on a case- 
by-case basis, to any requirement or 
provision of this subpart that is not in-
consistent with any authorizing stat-
ute or applicable law, if the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect the Federal govern-
ment’s interest. 

§§ 4288.108–4288.109 [Reserved] 

ELIGIBILITY PROVISIONS 

§ 4288.110 Applicant eligibility. 

Sections 4288.110 through 4288.119 
present the requirements associated 
with advanced biofuel producer eligi-
bility, biofuel eligibility, eligibility no-
tifications, and payment record re-
quirements. To be eligible for this Pro-
gram, the applicant must meet the re-
quirements specified in paragraph (a) 
of this section and must provide addi-
tional information as may be requested 
by the Agency under paragraph (b) of 
this section. Public bodies and edu-
cational institutions are not eligible 
for this Program. 

(a) Eligible producer. The applicant 
must be an advanced biofuel producer, 
as defined in this subpart. 

(b) Eligibility determination. The Agen-
cy will determine an applicant’s eligi-
bility for participation in this Pro-
gram. If an applicant’s original sub-
mittal is not sufficient to verify an ap-
plicant’s eligibility, the Agency will 
notify the applicant, in writing, as 
soon as practicable after receipt of the 
application. This notification will iden-
tify, at a minimum, the additional in-
formation being requested to enable 
the Agency to determine the appli-
cant’s eligibility and a timeframe in 
which to supply the information. 

(1) If the applicant provides the re-
quested information to the Agency 
within the specified timeframe, the 

VerDate Mar<15>2010 07:28 Feb 28, 2012 Jkt 226026 PO 00000 Frm 01039 Fmt 8010 Sfmt 8010 Y:\SGML\226026.XXX 226026er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



1030 

7 CFR Ch. XLII (1–1–12 Edition) § 4288.111 

Agency will determine the applicant’s 
eligibility for the upcoming fiscal year. 

(2) If the applicant does not provide 
the requested information to the Agen-
cy within the specified timeframe, the 
Agency will not consider the applicant 
any further for participation in the up-
coming fiscal year. Such applicants 
may elect to enroll during the next 
sign-up period. 

(c) Ineligibility determination. An oth-
erwise eligible producer will be deter-
mined to be ineligible if the producer: 

(1) Refuses to allow the Agency to 
verify any information provided by the 
advanced biofuel producer under this 
subpart, including information for de-
termining applicant eligibility, ad-
vanced biofuel eligibility, and applica-
tion payments; 

(2) Fails to meet any of the condi-
tions set out in this subpart, in the 
contract, or in other Program docu-
ments; or 

(3) Fails to comply with all applica-
ble Federal, State, or local laws. 

§ 4288.111 Biofuel eligibility. 
To be eligible for this Program, a 

biofuel must meet the requirements 
specified in paragraph (a) of this sec-
tion and the biofuel’s producer must 
provide additional information as may 
be requested by the Agency under para-
graph (b) of this section. Notwith-
standing the provisions of paragraph 
(a) of this section, for the purposes of 
this subpart, flared gases are not eligi-
ble. 

(a) Eligible advanced biofuel. For an 
advanced biofuel to be eligible, each of 
the following conditions must be met, 
as applicable: 

(1) The advanced biofuel must meet 
the definition of advanced biofuel and 
be produced in a State; 

(2) The advanced biofuel must be a 
solid, liquid, or gaseous advanced 
biofuel; 

(3) The advanced biofuel must be a 
final product; and 

(4) The advanced biofuel must be sold 
as an advanced biofuel through an 
arm’s length transaction to a third 
party. 

(b) Eligibility determination. The Agen-
cy will determine a biofuel’s eligibility 
for payment under this Program. If an 
applicant’s original submittal is not 

sufficient to verify a biofuel’s eligi-
bility, the Agency will notify the appli-
cant, in writing, as soon as practicable 
after receipt of the application. This 
notification will identify, at a min-
imum, the additional information 
being requested to enable the Agency 
to determine the biofuel’s eligibility 
and a timeframe in which to supply the 
information. 

(1) If the applicant provides the re-
quested information to the Agency 
within the specified timeframe, the 
Agency will determine the biofuel’s eli-
gibility for the upcoming fiscal year. 

(2) If the applicant does not provide 
the requested information to the Agen-
cy within the specified timeframe, the 
biofuel will not be eligible for payment 
under this Program in the upcoming 
fiscal year. Applicants may elect to in-
clude such biofuels in the application 
form submitted during the next sign-up 
period. 

§ 4288.112 Eligibility notifications. 
(a) Applicant eligibility. If an applicant 

is determined by the Agency to be eli-
gible for participation, the Agency will 
notify the applicant, in writing, as 
soon as practicable after receipt of the 
application and will assign the appli-
cant a contract number. 

(b) Ineligibility notifications. If an ap-
plicant or a biofuel is determined by 
the Agency to be ineligible, the Agency 
will notify the applicant, in writing, as 
soon as practicable after receipt of the 
application, as to the reason(s) the ap-
plicant or biofuel was determined to be 
ineligible. Such applicant will have ap-
peal rights as specified in this subpart. 

(c) Subsequent ineligibility determina-
tions. If at any time a producer or an 
advanced biofuel is determined to be 
ineligible, the Agency will notify the 
producer in writing of its determina-
tion. 

§ 4288.113 Payment record require-
ments. 

To be eligible for Program payments, 
an advanced biofuel producer must 
maintain records for all relevant fiscal 
years and fiscal year quarters for each 
advanced biofuel facility indicating: 

(a) The type of eligible renewable 
biomass used in the production of ad-
vanced biofuel; 
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