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place of the hearing and shall enclose
an explanation of the hearing proce-
dure with the notice. The State or
local agency shall also provide the ap-
pellant or representative an oppor-
tunity to—

(1) Examine, prior to and during the
hearing, the documents and records
presented to support the decision under
appeal;

(2) Be assisted or represented by an
attorney or other persons;

(3) Bring witnesses;

(4) Advance arguments without
undue interference;

(5) Question or refute any testimony
or evidence, including an opportunity
to confront and cross-examine adverse
witnesses; and

(6) Submit evidence to establish all
pertinent facts and circumstances in
the case.

(k) Fair hearing decisions. (1) Deci-
sions of the hearing official shall be
based upon the application of appro-
priate Federal law, regulations and pol-
icy as related to the facts of the case as
established in the hearing record. The
verbatim transcript or recording of tes-
timony and exhibits, or an official re-
port containing the substance of what
transpired at the hearing, together
with all papers and requests filed in the
proceeding, constitute the exclusive
record for a final decision by hearing
official. The State or local agency shall
retain the hearing record in accordance
with §246.25 and make these records
available, for copying and inspection,
to the appellant or representative at
any reasonable time.

(2) The decision by the hearing offi-
cial shall summarize the facts of the
case, specify the reasons for the deci-
sion, and identify the supporting evi-
dence and the pertinent regulations or
policy. The decision shall become a
part of the record.

(3) Within 45 days of the receipt of
the request for the hearing, the State
or local agency shall notify the appel-
lant or representative in writing of the
decision and the reasons for the deci-
sion in accordance with paragraph
(k)(2) of this section. If the decision is
in favor of the appellant and benefits
were denied or discontinued, benefits
shall begin immediately. If the deci-
sion concerns disqualification and is in
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favor of the agency, as soon as admin-
istratively feasible, the local agency
shall terminate any continued benefits,
as decided by the hearing official. If
the decision regarding repayment of
benefits by the appellant is in favor of
the agency, the State or local agency
shall resume its efforts to collect the
claim, even during pendency of an ap-
peal of a local-level fair hearing deci-
sion to the State agency. The appellant
may appeal a local hearing decision to
the State agency, provided that the re-
quest for appeal is made within 15 days
of the mailing date of the hearing deci-
sion notice. If the decision being ap-
pealed concerns disqualification from
the Program, the appellant shall not
continue to receive benefits while an
appeal to the State agency of a deci-
sion rendered on appeal at the local
level is pending. The decision of a hear-
ing official at the local level is binding
on the local agency and the State agen-
cy unless it is appealed to the State
level and overturned by the State hear-
ing official.

(4) The State and local agency shall
make all hearing records and decisions
available for public inspection and
copying; however, the names and ad-
dresses of participants and other mem-
bers of the public shall be kept con-
fidential.

(1) Judicial review. If a State level de-
cision upholds the agency action and
the appellant expresses an interest in
pursuing a higher review of the deci-
sion, the State agency shall explain
any further State level review of the
decision and any State level rehearing
process. If these are either unavailable
or have been exhausted, the State
agency shall explain the right to pur-
sue judicial review of the decision.

[60 FR 6121, Feb. 13, 1985, as amended at 52
FR 21236, June 4, 1987; 59 FR 11503, Mar. 11,
1994; 71 FR 56730, Sept. 27, 2006; 73 FR 11312,
Mar. 3, 2008]

Subpart D—Participant Benefits

§246.10 Supplemental foods.

(a) General. This section prescribes
the requirements for providing supple-
mental foods to participants. The State
agency must ensure that local agencies
comply with this section.
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(b) State agency responsibilities. (1)
State agencies may:

(i) Establish criteria in addition to
the minimum Federal requirements in
Table 4 of paragraph (e)(12) of this sec-
tion, except that the State agency may
not establish further restrictions on
the eligible fruits and vegetables, for
the supplemental foods in their States.
These State criteria could address, but
not be limited to, other nutritional
standards, competitive cost, State-
wide availability, and participant ap-
peal; and

(ii) Make food package adjustments
to better accommodate participants
who are homeless. At the State agen-
cy’s option, these adjustments would
include, but not be limited to, issuing
authorized supplemental foods in indi-
vidual serving-size containers to ac-
commodate lack of food storage or
preparation facilities.

(2) State agencies must:

(i) Identify the brands of foods and
package sizes that are acceptable for
use in the Program in their States in
accordance with the requirements of
this section. State agencies must also
provide to local agencies, and include
in the State Plan, a list of acceptable
foods and their maximum monthly al-
lowances as specified in Tables 1
through 4 of paragraphs (e)(9) through
(e)(12) of this section; and

(ii) Ensure that local agencies:

(A) Make available to participants
the maximum monthly allowances of
authorized supplemental foods, except
as noted in paragraph (c) of this sec-
tion, and abide by the authorized sub-
stitution rates for WIC food substi-
tutions as specified in Tables 1 through
3 of paragraphs (e)(9) through (e)(11) of
this section;

(B) Make available to participants
more than one food from each WIC food
category except for the categories of
peanut butter and eggs, and any of the
WIC-eligible fruits and vegetables
(fresh or processed) in each authorized
food package as listed in paragraph (e)
of this section;

(C) Authorize only a competent pro-
fessional authority to prescribe the
categories of authorized supplemental
foods in quantities that do not exceed
the regulatory maximum and are ap-
propriate for the participant, taking
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into consideration the participant’s
age and nutritional needs; and

(D) Advise participants or their care-
taker, when appropriate, that the sup-
plemental foods issued are only for
their personal use. However, the sup-
plemental foods are not authorized for
participant use while hospitalized on
an in-patient basis. In addition, con-
sistent with §246.7(m)(1)(i)(B), supple-
mental foods are not authorized for use
in the preparation of meals served in a
communal food service. This restric-
tion does not preclude the provision or
use of supplemental foods for indi-
vidual participants in a nonresidential
setting (e.g., child care facility, family
day care home, school, or other edu-
cational program); a homeless facility
that meets the requirements of
§246.7(m)(1); or, at the State agency’s
discretion, a residential institution
(e.g., home for pregnant teens, prison,
or residential drug treatment center)
that meets the requirements currently
set forth in §246.7(m)(1) and (m)(2).

(c) Nutrition tailoring. The full max-
imum monthly allowances of all sup-
plemental foods in all food packages
must be made available to participants
if medically or nutritionally war-
ranted. Reductions in these amounts
cannot be made for cost-savings, ad-

ministrative convenience, caseload
management, or to control vendor
abuse. Reductions in these amounts

cannot be made for categories, groups
or subgroups of WIC participants. The
provision of less than the maximum
monthly allowances of supplemental
foods to an individual WIC participant
in all food packages is appropriate only
when:

(1) Medically or nutritionally war-
ranted (e.g., to eliminate a food due to
a food allergy);

(2) A participant refuses or cannot
use the maximum monthly allowances;
or

(3) The quantities necessary to sup-
plement another programs’ contribu-
tion to fill a medical prescription
would be less than the maximum
monthly allowances.

(d) Medical documentation—(1) Supple-
mental foods requiring medical docu-
mentation. Medical documentation is
required for the issuance of the fol-
lowing supplemental foods:
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(i) Any non-contract brand infant
formula;

(ii) Any infant formula prescribed to
a child or adult who receives Food
Package III;

(iii) Any exempt infant formula;

(iv) Any WIC-eligible medical food;

(v) Any authorized supplemental food
issued to participants who receive Food
Package III;

(vi) Any authorized soy-based bev-
erage or tofu issued to children who re-
ceive Food Package IV;

(vii) Any additional authorized
cheese issued to children who receive
Food Package IV that exceeds the max-
imum substitution rate;

(viii) Any additional authorized tofu
and cheese issued to women who re-
ceive Food Packages V and VII that ex-
ceeds the maximum substitution rate;
and

(ix) Any contract brand infant for-
mula that does not meet the require-
ments in Table 4 of paragraph (e)(12) of
this section.

(2) Supplemental foods mot requiring
medical documentation. (i) State agen-
cies may authorize local agencies to
issue a non-contract brand infant for-
mula that meets the requirements in
Table 4 of paragraph (e)(12) of this sec-
tion without medical documentation in
order to meet religious eating patterns;
and

(ii) The State agency has the discre-
tion to require medical documentation
for any contract brand infant formula
other than the primary contract infant
formulaand may decide that some con-
tract brand infant formula may not be
issued under any circumstances.

(3) Medical Determination. For pur-
poses of this program, medical docu-
mentation means that a health care
professional licensed to write medical
prescriptions under State law has:

(i) Made a medical determination
that the participant has a qualifying
condition as described in paragraphs
(e)(3) through (e)(7) of this section that
dictates the use of the supplemental
foods, as described in paragraph (d)(1)
of this section; and

(ii) Provided the written documenta-
tion that meets the technical require-
ments described in paragraphs (d)(4)(ii)
and (d)(4)(iii) of this section.
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(4) Technical Requirements—(i) Loca-
tion. All medical documentation must
be kept on file (electronic or hard
copy) at the local clinic. The medical
documentation kept on file must in-
clude the initial telephone documenta-
tion, when received as described in
paragraph (d)(4)(iii)(B) of this section.

(ii) Content. All medical documenta-
tion must include the following:

(A) The name of the authorized WIC
formula (infant formula, exempt infant

formula, WIC-eligible medical food)
prescribed, including amount needed
per day;

(B) The authorized supplemental
food(s) appropriate for the qualifying
condition(s) and their prescribed
amounts;

(C) Length of time the prescribed
WIC formula and/or supplemental food
is required by the participant;

(D) The qualifying condition(s) for
issuance of the authorized supple-
mental food(s) requiring medical docu-
mentation, as described in paragraphs
(e)(3) through (e)(7) of this section; and

(E) Signature, date and contact infor-
mation (or name, date and contact in-
formation), if the initial medical docu-
mentation was received by telephone
and the signed document is forth-
coming, of the health care professional
licensed by the State to write prescrip-
tions in accordance with State laws.

(iii) Written confirmation—(A) General.
Medical documentation must be writ-
ten and may be provided as an original
written document, an electronic docu-
ment, by facsimile or by telephone to a
competent professional authority until
written confirmation is received.

(B) Medical documentation provided by
telephone. Medical documentation may
be provided by telephone to a com-
petent professional authority who
must promptly document the informa-
tion. The collection of the required in-
formation by telephone for medical
documentation purposes may only be
used until written confirmation is re-
ceived from a health care professional
licensed to write medical prescriptions
and used only when absolutely nec-
essary on an individual participant
basis. The local clinic must obtain
written confirmation of the medical
documentation within a reasonable
amount of time (i.e., one or two week’s
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time) after accepting the initial med-
ical documentation by telephone.

(5) Medical supervision requirements.
Due to the nature of the health condi-
tions of participants who are issued
supplemental foods that require med-
ical documentation, close medical su-
pervision is essential for each partici-
pant’s dietary management. The re-
sponsibility remains with the partici-
pant’s health care provider for this
medical oversight and instruction. This
responsibility cannot be assumed by
personnel at the WIC State or local
agency. However, it would be the re-
sponsibility of the WIC competent pro-
fessional authority to ensure that only
the amounts of supplemental foods pre-
scribed by the participant’s health care
provider are issued in the participant’s
food package.

(e) Food packages. There are seven
food packages available under the Pro-
gram that may be provided to partici-
pants. The authorized supplemental
foods must be prescribed from food
packages according to the category and
nutritional needs of the participant.
The food packages are as follows:

(1) Food Package I—Infants birth
through 5 months—(i) Participant cat-
egory served. This food package is de-
signed for issuance to infant partici-
pants from birth through age 5 months
who do not have a condition qualifying
them to receive Food Package III.

(ii) Infant feeding categories—(A) Birth
to one month. Three infant feeding op-
tions are available during the first
month after birth—fully breastfeeding,
i.e., the infant receives no infant for-
mula from the WIC Program; partially
breastfeeding, i.e., the infant receives
not more than 104 reconstituted fluid
ounces of formula; or fully formula-
feeding. Infant formula is not provided
during the first month after birth to
fully breastfed infants to support the
successful establishment of
breastfeeding.

(B) One through 5 months. Three in-
fant feeding options are available from
1 months through 5 months—fully
breastfeeding, fully formula-feeding, or
partially breastfeeding, i.e., the infant
is breastfed but also receives infant
formula from the WIC Program in an
amount not to exceed approximately
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half the amount of infant formula al-
lowed for a fully formula fed infant.

(iii) Infant formula requirements. This
food package provides iron-fortified in-
fant formula that is not an exempt in-
fant formula. The issuance of any con-
tract brand or noncontract brand in-
fant formula that contains less than 10
milligrams of iron per liter at standard
dilution (i.e., approximately 20
kilocalories per fluid ounce of prepared
formula) is prohibited. Except as speci-
fied in paragraph (d) of this section,
local agencies must issue as the first
choice of issuance the primary con-
tract infant formula, as defined in
§246.2, with all other infant formulas
issued as an alternative to the primary
contract infant formula.

(iv) Physical forms. Local agencies
must issue all WIC formulas (WIC for-
mulas mean all infant formula, exempt
infant formula and WIC-eligible med-
ical foods) in concentrated liquid or
powder physical forms. Ready-to-feed
WIC formulas may be authorized when
the competent professional authority
determines and documents that:

(A) The participant’s household has
an unsanitary or restricted water sup-
ply or poor refrigeration;

(B) The person caring for the partici-
pant may have difficulty in correctly
diluting concentrated or powder forms;
or

(C) The WIC infant formula is only
available in ready-to-feed.

(v) Authoriced category of supplemental
foods. Infant formula is the only cat-
egory of supplemental foods authorized
in this food package. Exempt infant
formulas and WIC-eligible medical
foods are authorized only in Food
Package III.

(2) Food Package II—Infants 6 through
11  months—(@{i) Participant category
served. This food package is designed
for issuance to infant participants from
6 through 11 months of age who do not
have a condition qualifying them to re-
ceive Food Package III.

(i1) Infant feeding options. Three in-
fant feeding options are available—
fully breastfeeding, fully formula-feed-
ing, or partially breastfeeding.

(iii) Infant formula requirements. The
requirements for issuance of infant for-
mula in Food Package I, specified in
paragraphs (e)(1)(iii) and (e)(1)(iv) of
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this section, also apply to the issuance
of infant formula in Food Package II.

(iv) Authorized categories of supple-
mental foods. Infant formula, infant
fruits and vegetables, infant meat, and
infant cereal are the categories of sup-
plemental foods authorized in this food
package.

(3) Food Package III—Participants with
qualifying conditions—(1) Participant cat-
egory served and qualifying conditions.
This food package is reserved for
issuance to women, infants and child
participants who have a documented
qualifying condition that requires the
use of a WIC formula (infant formula,
exempt infant formula or WIC-eligible
medical food) because the use of con-
ventional foods is precluded, restricted,
or inadequate to address their special
nutritional needs. Medical documenta-
tion must meet the requirements de-
scribed in paragraph (d) of this section.
Participants who are eligible to receive
this food package must have one or
more qualifying conditions, as deter-
mined by a health care professional li-
censed to write medical prescriptions
under State law. The qualifying condi-
tions include but are not limited to
premature birth, low birth weight, fail-
ure to thrive, inborn errors of metabo-
lism and metabolic disorders, gastro-
intestinal disorders, malabsorption
syndromes, immune system disorders,
severe food allergies that require an
elemental formula, and life threat-
ening disorders, diseases and medical
conditions that impair ingestion, diges-
tion, absorption or the utilization of
nutrients that could adversely affect
the participant’s nutrition status. This
food package may not be issued solely
for the purpose of enhancing nutrient
intake or managing body weight.

(i1) Non-authoriced issuance of Food
Package III. This food package is not
authorized for:

(A) Infants whose only condition is:

(I) A diagnosed formula intolerance
or food allergy to lactose, sucrose,
milk protein or soy protein that does
not require the use of an exempt infant
formula; or

(2) A non-specific formula or food in-
tolerance.

(B) Women and children who have a
food intolerance to lactose or milk pro-
tein that can be successfully managed
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with the use of one of the other WIC
food packages (i.e., Food Packages IV-
VII); or

(C) Any participant solely for the
purpose of enhancing nutrient intake
or managing body weight without an
underlying qualifying condition.

(iii) Restrictions on the issuance of WIC
formulas in ready-to-feed (RTF) forms.
WIC State agencies must issue WIC for-
mulas (infant formula, exempt infant
formula and WIC-eligible medical
foods) in concentrated liquid or powder
physical forms unless the requirements
for issuing RTF are met as described in
paragraph (e)(1)(iv) of this section. In
addition to those requirements, there
are two additional conditions which
may be used to issue RTF in Food
Package III:

(A) If a ready-to-feed form better ac-
commodates the participant’s condi-
tion; or

(B) If it improves the participant’s
compliance in consuming the pre-
scribed WIC formula.

(iv) Unauthorized WIC costs. All appa-
ratus or devices (e.g., enteral feeding
tubes, bags and pumps) designed to ad-
minister WIC formulas are not allow-
able WIC costs.

(v) Authorized categories of supple-
mental foods. The supplemental foods
authorized in this food package require
medical documentation for issuance
and include infant formula (for chil-
dren or women), exempt infant for-
mula, WIC-eligible medical foods, in-
fant cereal, infant food fruits and vege-
tables, milk and milk alternatives,
cheese, eggs, canned fish, fruits and
vegetables, breakfast cereal, whole
wheat bread or other whole grains,
juice, legumes and/or peanut butter.

(vi) Coordination with medical payors
and other programs that provide or reim-
burse for formulas. WIC State agencies
must coordinate with other Federal,
State or local government agencies or
with private agencies that operate pro-
grams that also provide or could reim-
burse for exempt infant formulas and
WIC-eligible medical foods benefits to
mutual participants. At a minimum, a
WIC State agency must coordinate
with the State Medicaid Program for
the provision of exempt infant for-
mulas and WIC-eligible medical foods
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that are authorized or could be author-
ized under the State Medicaid Program
for reimbursement and that are pre-
scribed for WIC participants who are
also Medicaid recipients. The WIC
State agency is responsible for pro-
viding up to the maximum amount of
exempt infant formulas and WIC-eligi-
ble medical foods under Food Package
IIT in situations where reimbursement
is not provided by another entity.

(4) Food Package IV—Children 1
through 4 years—(i) Participant category
served. This food package is designed
for issuance to participants 1 through 4
years of age who do not have a condi-
tion qualifying them to receive Food
Package III.

(ii) Authoriced categories of supple-
mental foods. Milk, breakfast cereal,
juice, fruits and vegetables, whole
wheat bread or other whole grains,
eggs, and legumes or peanut butter are
the categories of supplemental foods
authorized in this food package. Cheese
may be substituted for milk in
amounts described in Table 2 of para-
graph (e)(10) of this section. Substi-
tutions exceeding the maximum substi-
tution allowance of cheese, up to the
maximum allowance for fluid milk,
may be allowed with medical docu-
mentation of the qualifying condition.
Soy-based beverage and tofu can be
substituted for milk only with medical
documentation in this food package, in
amounts described in Table 2 of para-
graph (e)(10) of this section. A health
care professional licensed by the State
to write prescriptions must make a
medical determination and provide
medical documentation that a child
cannot drink milk and requires soy-
based beverage, tofu, or additional
cheese as a substitute for milk. Such
determination can be made for situa-
tions that include, but are not limited
to, milk allergy, severe lactose
maldigestion, and vegan diets. Medical
documentation must meet the require-
ments described in paragraph (d) of
this section.

(5) Food Package V—Pregnant and par-
tially breastfeeding women—(i) Partici-
pant category served. This food package
is designed for issuance to women par-
ticipants with singleton pregnancies
who do not have a condition qualifying
them to receive Food Package III. This
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food package 1is also designed for
issuance to breastfeeding women par-
ticipants, up to 1 year postpartum, who
do not have a condition qualifying
them to receive Food Package III and
whose partially breastfed infants re-
ceive formula from the WIC program in
amounts that do not exceed the max-
imum allowances described in Table 1
of paragraph (e)(9) of this section.
Women participants breastfeeding
more than one infant, and women par-
ticipants pregnant with more than one
fetus, are eligible to receive Food
Package VII as described in paragraph
(e)(7) of this section.

(ii) Authoriczed categories of supple-
mental foods. Milk, breakfast cereal,
juice, fruits and vegetables, whole
wheat bread or other whole grains,
eggs, legumes and peanut butter are
the categories of supplemental foods
authorized in this food package. Cheese
or calcium-set tofu may be substituted
for milk in amounts described in Table
2 of paragraph (e)(10) of this section.
Amounts of cheese or calcium-set tofu
exceeding the maximum substitution
allowances may be allowed with med-
ical documentation of the qualifying
condition, up to the maximum allow-
ance for fluid milk. A health care pro-
fessional licensed by the State to write
prescriptions must make a medical de-
termination and provide medical docu-
mentation that a woman cannot drink
milk and requires additional cheese or
calcium-set tofu. Such determination
can be made for situations that in-
clude, but are not limited to, milk al-
lergy or severe lactose maldigestion.
Medical documentation must meet the
requirements described in paragraph
(d) of this section.

(6) Food Package VI—Postpartum
women—(1) Participant category served.
This food package is designed for
issuance to women up to 6 months
postpartum who are not breastfeeding
their infants, and to breastfeeding
women up to 6 months postpartum
whose participating infant receives
more than the maximum amount of
formula allowed for partially breastfed
infants as described in Table 1 of para-
graph (e)(9) of this section.

(ii) Awuthoriced categories of supple-
mental foods. Milk, breakfast cereal,
juice, fruits and vegetables, eggs, and
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legumes or peanut butter are the cat-
egories of supplemental foods author-
ized in this food package. Cheese or
calcium-set tofu may be substituted for
milk in amounts described in Table 2 of
paragraph (e)(10) of this section.
Amounts of cheese or calcium-set tofu
exceeding the maximum substitution
allowances may be allowed with med-
ical documentation of the qualifying
condition, up to the maximum allow-
ance for fluid milk. A health care pro-
fessional licensed by the State to write
prescriptions must make a medical de-
termination and provide medical docu-
mentation that a woman cannot drink
milk and requires additional cheese or
calcium-set tofu. Such determination
can be made for situations that in-
clude, but are not limited to, milk al-
lergy or severe lactose maldigestion.
Medical documentation must meet the
requirements described in paragraph
(d) of this section.

@) Food Package VII—Fully
breastfeeding—(i) Participant category
served. This food package is designed
for issuance to breastfeeding women up
to 1 year postpartum whose infants do
not receive infant formula from WIC
(these breastfeeding women are as-
sumed to be fully breastfeeding their
infants). This food package is also de-
signed for issuance to women partici-
pants pregnant with two or more
fetuses, and women participants par-
tially breastfeeding multiple infants.
Women participants fully breastfeeding
multiple infants receive 1.5 times the
supplemental foods provided in Food
Package VII.

(i1) Authorized categories of supple-
mental foods. Milk, cheese, breakfast
cereal, juice, fruits and vegetables,
whole wheat bread or other whole
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grains, eggs, legumes, peanut butter,
and canned fish are the categories of
supplemental foods authorized in this
food package. Cheese or calcium-set
tofu may be substituted for milk in
amounts described in Table 2 of para-
graph (e)(10) of this section. Amounts
of cheese or calcium-set tofu exceeding
the maximum substitution allowances
may be allowed with medical docu-
mentation of the qualifying condition,
up to the maximum allowance for fluid
milk. A health care professional Ii-
censed by the State to write prescrip-
tions must make a medical determina-
tion and provide medical documenta-
tion that a woman cannot drink milk
and requires additional cheese or cal-
cium-set tofu. Such determination can
be made for situations that include,
but are not limited to, milk allergy or
severe lactose maldigestion. Medical
documentation must meet the require-
ments described in paragraph (d) of
this section.

(8) Supplemental Foods—Mazximum
monthly allowances, options and substi-
tution rates, and minimum requirements.
Tables 1 through 3 of paragraphs (e)(9)
through (e)(11) of this section specify
the maximum monthly allowances of
foods in WIC food packages and iden-
tify WIC food options and substitution
rates. Table 4 of paragraph (e)(12) of
this section describes the minimum re-
quirements and specifications of sup-
plemental foods in the WIC food pack-
ages.

(9) Maximum monthly allowances of
supplemental foods for infants. The max-
imum monthly allowances, options and
substitution rates of supplemental
foods for infants in Food Packages I, IT
and IIT are stated in Table 1 as follows:
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TABLE 1—MAXIMUM MONTHLY ALLOWANCES OF SUPPLEMENTAL FOODS FOR INFANTS IN FOOD
PACKAGES |, Il AND Il

Fully formula fed (FF) Partially breastfed (BF/FF) Fully breastfed (BF)
Food pack-
FOOdeFaI(::kS-( Food k: ageIT'I IB?:’/ZI/:II::F & Food k
ages |- ood pack- ood pack-
Foods? A E(J)”:;FF h3 | 1l FFa%gﬁl FF Fro tg; ag;?”II-BpEIE/'I__:F FOOdIESEkage Fooe paBC;age "
: 0 throu — — montl
months 6 through 11 | B: 1 through 3 | 6 through 11 0 through 5 6 through 11
B: 4 through 5 months months 2 months
months C: 4 through 5
months
WIC For- A: 806 fl oz re- | 624 fl. oz. re- A: 104 fl oz re- | 312 fl. oz. re-
mula4567, constituted constituted constituted constituted
liquid con- liquid con- powder3. liquid con-
centrate or centrate or B: 364 fl oz re- centrate or
832 fl. oz. 640 fl. oz. constituted 320 fl. oz.
RTF or 870 RTF or liquid con- RTF or
fl oz recon- 696 fl oz re- centrate or 384 fl oz re-
stituted pow- constituted 384 fl oz constituted
der. powder. RTF or 435 powder.
B: 884 fl oz re- fl oz recon-
constituted stituted pow-
liquid con- der.
centrate or C: 442 fl. oz.
896 fl. oz. reconstituted
RTF or 960 liquid con-
fl oz recon- centrate or
stituted pow- 448 fl. oz.
der. RTF or 522
fl oz recon-
stituted pow-
der.
Infant cereal® .. | ..o 24 0Z v | 24 0Z oo | e 24 oz.
Infant food fruits | .......ccccceeviiens 128 0Z oo | v 128 0Z oo | e, 256 oz.
and vegeta-
bles8 910,
Infant food | | i | e | | e 77.5 oz.
meat?8 10,

Table 1 Footnotes: (Abbreviations in order of appearance in table): FF = fully formula fed; BF/FF = partially breastfed (i.e.,
the infant is breastfed but also receives formula from the WIC Program); BF = fully breastfed (i.e., the infant receives no formula
through the WIC program).

1 Table 4 describes the minimum requirements and specifications for the supplemental foods.

2 The powder form is the form recommended for partially breastfed infants ages 0 through 3 months in Food Package I.

3 Liquid concentrate and ready-to-feed (RTF) may be substituted at rates that provide comparable nutritive value.

4 WIC formula means infant formula, exempt infant formula, or WIC-eligible medical food. Only infant formula may be issued
for infants in Food Packages | and Il. Exempt infant formula may only be issued for infants in Food Package IlI.

5 The maximum monthly allowance is specified in reconstituted fluid ounces for liquid concentrate, RTF liquid, and powder
forms of infant formula and exempt infant formula. Reconstituted fluid ounce is the form prepared for consumption as directed on
the container.

6 If powder infant formula is provided, State agencies must provide at least the number of reconstituted fluid ounces as the
maximum allowance for the liquid concentrate form of the same product in the same Food Package up to the maximum monthly
allowance for powder. State agencies must issue whole containers that are all the same size.

7 State agencies may round up and disperse whole containers of infant formula over the food package timeframe to allow par-
ticipants to receive the full authorized nutritional benefit (FNB). State agencies must use the methodology described in accord-
ance with paragraph (h)(1) of this section.

8 State agencies may round up and disperse whole containers of infant foods (infant cereal, fruits and vegetables, and meat)
over the Food Package timeframe. State agencies must use the methodology described in accordance with paragraph (h)(2) of
this section.

9 Fresh banana may replace up to 16 ounces of infant food fruit at a rate of 1 pound of bananas per 8 ounces of infant food
fruit.

10 |n lieu of infant foods (cereal, fruit and vegetables, and meat), infants greater than 6 months of age in Food Package Il may
receive exempt infant formula or WIC-eligible medical foods at the same maximum monthly allowance as infants ages 4 through
5 months of age of the same feeding option.

(10) Maximum monthly allowances of rates of supplemental foods for chil-
supplemental foods in Food Packages IV — dren and women in Food Package IV
through VII. The maximum monthly al- through VII are stated in Table 2 as
lowances, options and substitution follows:
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TABLE 2—MAXIMUM MONTHLY ALLOWANCES OF SUPPLEMENTAL FOODS FOR CHILDREN AND WOMEN
IN FOOD PACKAGES IV, V, VI AND VII

Children Women
X ~ Food Package VII: Fully
Foods Food Package V: Preg Food Package VI: breastfeeding (up to 1
Food Package IV nant and partially
1th . Postpartum (up to 6 year
rough 4 years breastfeeding (up to 1 months postpartum) post-
year postpartum) 2 partum)+s
Juice, single 128 fl 0Z oo 144 1l 0Z ..ocvvciriiiis 96 fl 0Z oo 144 fl oz.
strength 6.
Milk, fluid ................. 16 qt78910 22 qt781112 16 gt781112 24 qt781112,
Breakfast cereal 13 .. | 36 oz 36 oz 36 oz 36 oz.
Cheese ...... N/A .. N/A .. N/A 1 Ib.
EQgs .o 1dozen ..o 1 dozen 1dozen ..o 2 dozen.

Fruits and vegeta-
bles 1415,

$6.00 in cash value
vouchers.

$10.00 in cash value
vouchers.

$10.00 in cash value
vouchers.

$10.00 in cash value
vouchers.

Whole wheat bread | 210 ....cccocvvieiiiiiiicns TID s N/A 1 lb.
or other whole
grains 16,
Fish (canned) .... N/A e N/A 30 oz.
Legumes, dry17 ...... TID s 1lb 1 Ib.
And/or Or And Or And
Peanut butter .......... 18 0Z v 18 0Z oo 18 0Z oo 18 oz.

Table 2 Footnotes: N/A = the supplemental food is not authorized in the corresponding food package.

1Table 4 of paragraph (e)(12) of this section describes the minimum requirements and specifications for the supplemental
foods.

2Food Package V is issued to two categories of WIC participants: Women participants with singleton pregnancies and
breastfeeding women whose partially breastfed infants receive formula from the WIC Program in amounts that do not exceed the
maximum formula allowances for Food Packages |-BF/FF-A, I-BF/FF-B, |-BF/FF-C, or II-BF/FF, as appropriate for the age of
the infant as described in Table 1 of paragraph (e)(9) of this section.

3Food Package VI is issued to two categories of WIC participants: Non-breastfeeding postpartum women and breastfeeding
postpartum women whose partially breastfed infants receive more than the maximum infant formula allowances for Food Pack-
ages |-BF/FF-A, |-BF/FF-B, I-BF/FF-C, or II-BF/FF, as appropriate for the age of the infant as described in Table 1 of para-
graph (e)(9) of this section.

4Food Package VI is issued to three categories of WIC participants: Fully breastfeeding women whose infants do not receive
formula from the WIC Program; women pregnant with two or more fetuses; and women fully or partially breastfeeding multiple in-
fants.

5Women fully breastfeeding multiple infants are prescribed 1.5 times the maximum allowances.

6 Combinations of single-strength and concentrated juices may be issued provided that the total volume does not exceed the
maximum monthly allowance for single-strength juice.

7Whole milk, as specified in FDA standards, is the only type of milk allowed for 1-year-old children (12 through 23 months).
Reduced fat milks, as specified in FDA standards, i.e., 2% milk fat, are the only types of milk allowed for children > 24 months of
age and women.

8 Evaporated milk may be substituted at the rate of 16 fluid ounces of evaporated milk per 32 fluid ounces of fluid milk or a 1:2
fluid ounce substitution ratio. Dry milk may be substituted at an equal reconstituted rate to fluid milk. When a combination of dif-
ferent milk forms is provided, the full maximum monthly fluid milk allowance must be provided.

9For children, cheese may be substituted for milk at the rate of 1 pound of cheese per 3 quarts of milk. No more than 1 Ib. of
cheese may be substituted for milk. With medical documentation, additional amounts of cheese may be substituted in cases of
lactose intolerance or other qualifying conditions, up to the maximum allowance for fluid milk.

10For children, soy-based beverage and calcium-set tofu may be substituted for milk only with medical documentation for
qualifying conditions. Soy-based beverage may be substituted for milk, with medical documentation, for children in Food Package
IV on a quart for quart basis up to the total maximum allowance of milk. Tofu may be substituted for milk, with medical docu-
mentation, for children in Food Package IV at the rate of 1 pound of tofu per 1 quart of milk up to the total maximum allowance
of milk.

11 For women, cheese or calcium-set tofu may be substituted for milk at the rate of 1 pound of cheese per 3 quarts of milk or 1
pound of tofu per 1 quart of milk. A maximum of 4 quarts of milk can be substituted in this manner in Food Packages V and VI;
however, no more than 1 pound of cheese may be substituted for milk. A maximum of 6 quarts of milk can be substituted in this
manner in Food Package VII; therefore, no more than 2 Ibs. of cheese may be substituted for milk. With medical documentation,
additional amounts of cheese or tofu may be substituted, up to the maximum allowances for fluid milk, in cases of lactose intoler-
ance or other qualifying conditions.

12For women, soy-based beverage may be substituted for milk at the rate of 1 quart of soy-based beverage for 1 quart of milk
up to the total maximum monthly allowance of milk.

13 At least one-half of the total number of breakfast cereals on the State agency’s authorized food list must have whole grain
as the primary ingredient and meet labeling requirements for making a health claim as a “whole grain food with moderate fat
content” as defined in Table 4 of paragraph (e)(12) of this section.

14 Processed (canned, frozen, dried) fruits and vegetables may be substituted for fresh fruits and vegetables. Dried fruit and
dried vegetables are not authorized for children in Food Package IV.

s 15The monthly value of the fruit/vegetable cash-value vouchers will be adjusted annually for inflation as described in

246.16()).

16 Brown rice, bulgur (cracked wheat), oatmeal, whole-grain barley, soft corn or whole wheat tortillas may be substituted for
whole wheat bread on an equal weight basis.

17Canned legumes may be substituted for dried legumes at the rate of 64 oz. of canned beans for 1 Ib. dried beans. Under
Food Packages V and VII, two additional combinations of dry or canned beans/peas are authorized: 1 Ib. Dry and 64 oz. Canned
beans/peas (and no peanut butter); or 2 Ib. Dry or 128 oz. Canned beans/peas (and no peanut butter) or 36 oz. peanut butter
(and no beans).

392



Food and Nutrition Service, USDA §246.10

(11) Maximum monthly allowances of rates of supplemental foods for partici-
supplemental foods for children and pants with qualifying conditions in
women with qualifying conditions in Food Food Package III are stated in Table 3
Package II1. The maximum monthly al- gas follows:
lowances, options and substitution

TABLE 3—MAXIMUM MONTHLY ALLOWANCES OF SUPPLEMENTAL FOODS FOR CHILDREN AND WOMEN
IN FOOD PACKAGE Il

Children Women
Foods ! Pregnant and partially Postpartum (up to 6 | Fully breastfeeding (u
tivough 4 years | brecsodng iptoT | FORPARITARIOS, | [ bresieedna b,

Juice, single 128 fl 0Z e 144 fl 0Z oeeeeeieeeen 96 fl0Z veeieeieeeee 144 fl oz.

strength 6.
WIC Formula78 ....... 455 fl oz liquid con- 455 fl oz liquid con- 455 fl oz liquid con- 455 fl oz liquid con-

centrate. centrate. centrate. centrate.

Milk e 16 qgtotortiz, 22 gt 9101314 16 gt 9101314 24 qt 9101314,
Breakfast cereal 1516 | 36 0z . 360z ... 360z .. 36 oz.
Cheese N/A ... N/A ... .. | N/A 1 Ib.
Eggs ... 1 dozen .| 1dozen ... 1dozen ..o 2 dozen.
Fruits and vegeta- $6.00 in cash value $10.00 in cash value $10.00 in cash value $10.00 in cash value

bles 1718, vouchers. vouchers. vouchers. vouchers.
Whole wheat 21D e TID N/A 1 1lb.

bread 1.
Fish (canned) .......... N/A ... N/A e N/A 30 oz.
Legumes, dry20 ... 1lb ... F I |« N 1lb 1 lb.
And/or Or And Or And
Peanut butter .......... 18 0Z vt 18 0Z oo 18 0Z oo 18 oz.

Table 3 Footnotes: N/A = the supplemental food is not authorized in the corresponding food package.

1Table 4 of paragraph (e)(12) of this section describes the minimum requirements and specifications for the supplemental
foods.

2Food Package V is issued to two categories of WIC participants—women participants with singleton pregnancies and
breastfeeding women whose partially breastfed infants receive formula from the WIC Program in amounts that do not exceed the
maximum formula allowances for Food Packages |-BF/FF-A, I-BF/FF-B, |-BF/FF-C, or II-BF/FF, as appropriate for the age of
the infant as described in Table 1 of paragraph (e)(9) of this section.

3Food Package VI is issued to two categories of WIC participants—non-breastfeeding postpartum women and breastfeeding
postpartum women whose partially breastfed infants receive more than the maximum formula allowances for Food Packages |-
BF/FF-A, |-BF/FF-B, I-BF/FF-C or |I-BF/FF, as appropriate for the age of the infant as described in Table 1 of paragraph
(e)(9) of this section.

4Food Package VI is issued to three categories of WIC participants—fully breastfeeding women whose infants do not receive
;ormula from the WIC Program; women pregnant with two or more fetuses; and women fully or partially breastfeeding multiple in-
ants.

5Women fully breastfeeding multiple infants are prescribed 1.5 times the maximum allowances.

6 Combinations of single-strength and concentrated juices may be issued provided that the total volume does not exceed the
maximum monthly allowance for single-strength juice.

7WIC formula means infant formula, exempt infant formula, or WIC-eligible medical food.

8 Powder and Ready-to-Feed may be substituted at rates that provide comparable nutritive value.

9Whole milk, as specified in FDA standards, is the only type of milk allowed for 1-year-old children (12 through 23 months).
Reduced fat milks, as specified in FDA standards, i.e., 2% milk fat, are the only types of milk allowed for children > 24 months of
age and women. With medical documentation, whole milk may be substituted for reduced fat milk for children > 24 months of
age and women.

10 Evaporated milk may be substituted at the rate of 16 fluid ounces of evaporated milk per 32 fluid ounces of fluid milk or a
1:2 fluid ounce substitution ratio. Dry milk may be substituted at an equal reconstituted rate to fluid milk. When a combination of
different milk forms is provided, the full maximum monthly fluid milk allowance must be provided.

11 For children, cheese may be substituted for milk at the rate of 1 pound of cheese per 3 quarts of milk. No more than 1 Ib. of
cheese may be substituted for milk. With medical documentation, additional amounts of cheese may be substituted in cases of
lactose intolerance or other qualifying conditions, up to the maximum allowance for fluid milk.

12For children, soy-based beverage and tofu may be substituted for milk only with medical documentation for qualifying condi-
tions. Soy-based beverage may be substituted for milk, with medical documentation, for children in Food Package IV on a quart
for quart basis up to the total maximum allowance of milk. Tofu may be substituted for milk, with medical documentation, for chil-
dren in Food Package IV at the rate of 1 pound of tofu per 1 quart of milk up to the total maximum allowance of milk.

13 For women, cheese or calcium-set tofu may be substituted for milk at the rate of 1 pound of cheese per 3 quarts of milk or 1
pound of tofu per 1 quart of milk. A maximum of 4 quarts of milk can be substituted in this manner in Food Packages V and VI;
however, no more than 1 pound of cheese may be substituted for milk. A maximum of 6 quarts of milk can be substituted in this
manner in Food Package VII; therefore, no more than 2 Ibs. of cheese may be substituted for milk. With medical documentation,
additional amounts of cheese or tofu may be substituted, up to the maximum allowances for fluid milk, in cases of lactose intoler-
ance or other qualifying conditions.

14 For women, soy-based beverage may be substituted for milk at the rate of 1 quart of soy-based beverage for 1 quart of milk
up to the total maximum monthly allowance of milk.

1532 dry ounces of infant cereal may be substituted for 36 ounces of breakfast cereal.

16 At least one half of the total number of breakfast cereals on the State agency’s authorized food list must have whole grain
as the primary ingredient and meet labeling requirements for making a health claim as a “whole grain food with moderate fat
content” as defined in Table 4 of paragraph (e)(12) of this section.

17 Processed (canned, frozen, dried) fruits and vegetables may be substituted for fresh fruits and vegetables. Dried fruit and
dried vegetables are not authorized for children.

s ‘EThe(Jmontth value of the fruit/vegetable cash-value vouchers will be adjusted annually for inflation as described in

246.16(j).

19Brown rice, bulgur (cracked wheat), oatmeal, whole-grain barley, soft corn or whole wheat tortillas may be substituted for
whole wheat bread on an equal weight basis.
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20Canned legumes may be substituted for dried legumes at the rate of 64 oz of canned beans for 1 Ib dried beans. Issuance
of two additional combinations of dry or canned beans/peas is authorized for the Pregnant and Partially Breastfeeding (up to 1
year postpartum) category and Fully Breastfeeding (Enhanced) (up to 1 year postpartum) category: 1 Ib. Dry and 64 oz. Canned
?eags/p%as (a;1d no peanut butter); or 2 Ib. Dry or 128 oz. Canned beans/peas (and no peanut butter) or 36 oz. peanut butter
and no beans).

(12) Minimum requirements and speci- and specifications for supplemental
fications for supplemental foods. Table 4 foods in all food packages:
describes the minimum requirements

TABLE 4—MINIMUM REQUIREMENTS AND SPECIFICATIONS FOR SUPPLEMENTAL FOODS

Categories/foods Minimum requirements and specifications

WIC formula:
Infant formula ..

All authorized infant formulas must (1) meet the definition for an infant formula in
section 201(z) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321(z))
and meet the requirements for an infant formula under section 412 of the Fed-
eral Food, Drug and Cosmetic Act, as amended (21 U.S.C. 350a) and the regu-
lations at 21 CFR parts 106 and 107;

(2) Be designed for enteral digestion via an oral or tube feeding;

(3) Provide at least 10 mg iron per liter (at least 1.8 mg iron/100 kilocalories) at
standard dilution;

(4) Provide at least 67 kilocalories per 100 milliliters (approximately 20 kilocalories
per fluid ounce) at standard dilution.

(5) Not require the addition of any ingredients other than water prior to being
served in a liquid state.

Exempt infant formula ................... All authorized exempt infant formula must (1) meet the definition and requirements
for an exempt infant formula under section 412(h) of the Federal Food, Drug,
and Cosmetic Act as amended (21 U.S.C. 350a(h)) and the regulations at 21
CFR Parts 106 and 107; and

2) Be designed for enteral digestion via an oral or tube feeding.

WIC-eligible medical foods. ! Certain enteral products that are specifically formulated to provide nutritional sup-
port for individuals with a qualifying condition, when the use of conventional
foods is precluded, restricted, or inadequate. Such WIC-eligible medical foods
must serve the purpose of a food, meal or diet (may be nutritionally complete or
incomplete) and provide a source of calories and one or more nutrients; be de-
signed for enteral digestion via an oral or tube feeding; and may not be a con-
ventional food, drug, flavoring, or enzyme.

WIC-eligible medical foods include many, but not all, products that meet the defini-
tion of medical food in Section 5(b)(3) of the Orphan Drug Act (21 U.S.C.
360ee(b)(3)).

Milk and milk alternatives:

Cow’'s MIlK ..oveveviiiieiieeeiecee Must conform to FDA standard of identity for whole, reduced fat, low-fat, or non-fat
milks (21 CFR 131.110). Must be pasteurized and contain at least 400 IU of vita-
min D per quart (100 IU per cup) and 2000 IU of vitamin A per quart (500 IU per
cup).

May be flavored or unflavored. May be fluid, shelf-stable, evaporated (21 CFR
131.130), or dried (i.e., powder) (21 CFR 131.147).2

Cultured Milks. Must conform to FDA standard of identity for cultured milk (21 CFR
131.112—cultured buttermilk, kefir cultured milk, acidophilus cultured milk).

Goat MilK .ocveveveeeeeseeieeeean Must conform to FDA standard of identity for whole, reduced fat, low-fat, or non-fat

milks (21 CFR part 131). Must be pasteurized and contain at least 400 IU of vi-

tamin D per quart (100 IU per cup) and 2000 IU of vitamin A per quart (500 IU

per cup) following FDA fortification standards (21 CFR part 131). May be fla-
vored or unflavored. May be fluid, shelf-stable, evaporated (21 CFR 131.130), or

dried (i.e., powdered) (21 CFR 131.147).2

ChEESE ...cuvviiiieeecieeeee e Domestic cheese made from 100 percent pasteurized milk. Must conform to FDA
standard of identity (21 CFR Part 133); Monterey Jack, Colby, natural Cheddar,
Swiss, Brick, Muenster, Provolone, part-skim or whole Mozzarella, pasteurized
processed American, or blends of any of these cheeses are authorized.

Cheeses that are labeled low, free, reduced, less or light in the nutrients of so-
dium, fat or cholesterol are WIC-eligible. 3

Calcium-set tofu prepared with only calcium salts (e.g., calcium sulfate). May not
contain added fats, sugars, oils, or sodium.

Soy-based beverage ..................... Must be fortified to meet the following nutrient levels: 276 mg calcium per cup, 8 g

protein per cup, 500 IU vitamin A per cup, 100 U vitamin D per cup, 24 mg

magnesium per cup, 222 mg phosphorus per cup, 349 mg potassium per cup,

0.44 mg riboflavin per cup, and 1.1 mcg vitamin B12 per cup, in accordance with

fortification guidelines issued by FDA.

Tofu ....
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TABLE 4—MINIMUM REQUIREMENTS AND SPECIFICATIONS FOR SUPPLEMENTAL FOODS—Continued

Categories/foods

Minimum requirements and specifications

Juice RSO

Eggs

Breakfast cereal ..

Fruits and Vegetables (fresh and proc-
essed).

Whole wheat bread/Whole grain bread/
Other whole unprocessed grains.

Canned fish® ..o

Must be pasteurized 100% unsweetened fruit juice. Must conform to FDA standard
of identity (21 CFR part 146) or vegetable juice must conform to FDA standard
of identity (21 CFR part 156) and contain at least 30 mg of vitamin C per 100
mL of juice. With the exception of 100 percent citrus juices, State agencies must
verify the vitamin C content of all State-approved juices. Juices that are fortified
with other nutrients may be allowed at the State agency’s option. Juice may be
fresh, from concentrate, frozen, canned, or shelf-stable.

Vegetable juice may be regular or lower in sodium. 3

Fresh shell domestic hens’ eggs or dried eggs mix (must conform to FDA standard
of identity in 21 CFR 160.105) or pasteurized liquid whole eggs (must conform to
FDA standard of identity in 21 CFR 160.115).

Hard boiled eggs, where readily available for purchase in small quantities, may be
provided for homeless participants.

Breakfast cereals as defined by FDA in 21 CFR 170.3(n)(4) for ready-to-eat and in-
stant and regular hot cereals.

Must contain a minimum of 28 mg iron per 100 g dry cereal.

Must contain < 21.2 g sucrose and other sugars per 100 g dry cereal (< 6 g per
dry oz).

At least half of the cereals authorized on a State agency’s food list must have
whole grain as the primary ingredient by weight AND meet labeling requirements
for making a health claim as a “whole grain food with moderate fat content”: 4

(1) Contain a minimum of 51% whole grains (using dietary fiber as the indicator);

(2) Meet the regulatory definitions for “low saturated fat” at 21 CFR 101.62 (<1 g
saturated fat per RACC) and “low cholesterol” (< 20 mg cholesterol per RACC);

(3) Bear quantitative trans fat labeling; and

(4) Contain < 6.5 g total fat per RACC and < 0.5 g trans fat per RACC.

Any variety of fresh whole or cut fruit without added sugars. 5

Any variety of fresh whole or cut vegetable, except white potatoes, without added
sugars, fats, or oils (orange yams and sweet potatoes are allowed).5

Any variety of canned® fruits (must conform to FDA standard of identity (21 CFR
part 145); including applesauce, juice pack or water pack without added sugars,
fats, oils, or salt (i.e. sodium). Any variety of frozen fruits without added sugars.?

Any variety of canned® or frozen vegetables (must conform to FDA standard of
identity (21 CFR part 155)) except white potatoes (orange yams and sweet pota-
toes are allowed); without added sugars, fats, or oils. May be regular or lower in
sodium.37

Any type of dried fruits or dried vegetable without added sugars, fats, oils, or salt
(i.e., sodium).5

Bread

Whole wheat bread must conform to FDA standard of identity (21 CFR 136.180).
(Includes whole wheat buns and rolls.)

AND

Whole wheat must be the primary ingredient by weight in all whole wheat bread
products.

Whole grain bread must meet labeling requirements for making a health claim as a
“whole grain food with moderate fat content”: 4

(1) Contain a minimum of 51% whole grains (using dietary fiber as the indicator);

(2) Meet the regulatory definitions for “low saturated fat” at 21 CFR 101.62 (<1 g
saturated fat per RACC) and “low cholesterol” (< 20 mg cholesterol per RACC);

(3) Bear quantitative trans fat labeling; and

(4) Contain < 6.5 g total fat per RACC and < 0.5 g trans fat per RACC.

AND

Whole grain must be the primary ingredient by weight in all whole grain bread
products.

Other Whole Unprocessed Grains

Brown rice, bulgur (cracked wheat), oatmeal, and whole-grain barley without added
sugars, fats, oils, or salt (i.e., sodium). May be instant-, quick-, or regular-cook-
ing.

Soft corn or whole wheat tortillas may be allowed at the State agency’s option.
Whole grain must be the primary ingredient by weight.

Canned only:

Light tuna (must conform to FDA standard of identity (21 CFR 161.190));

Salmon (must conform to FDA standard of identity (21 CFR 161.170));

Sardines;

Mackerel (N. Atlantic Scomber scombrus, or Chub Pacific Scomber japonicus);

May be packed in water or oil. Pack may include bones or skin. May be regular or
lower in sodium content. 3
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TABLE 4—MINIMUM REQUIREMENTS AND SPECIFICATIONS FOR SUPPLEMENTAL FOODS—Continued

Categories/foods Minimum requirements and specifications

Mature legumes (dry beans and peas) ....... Any type of mature dry beans, peas, or lentils in dry-packaged or canned® forms.
Examples include but are not limited to black beans (“turtle beans”), blackeye
peas (cowpeas of the blackeye variety, “cow beans”), garbanzo beans (chick-
peas), great northern beans, kidney beans, lima beans (“butter beans”), navy
beans, pinto beans, soybeans, split peas, and lentils. All categories exclude
soups. May not contain added sugars, fats, oils or meat as purchased. Canned
legumes may be regular or lower in sodium content. 38

Baked beans may be provided for participants with limited cooking facilities. &

Peanut butter ... Peanut butter and reduced fat peanut butter (must conform to FDA Standard of

Identity (21 CFR 164.150)); creamy or chunky, regular or reduced fat, salted or

unsalted ® forms are allowed.

Infant Foods:

Infant cereal
Infant fruits ..

Infant cereal must contain a minimum of 45 mg of iron per 100 g of dry cereal.®
Any variety of single ingredient commercial infant food fruit without added sugars,
starches, or salt (i.e., sodium). Texture may range from strained through

diced. 1°

Infant vegetables .........cccccceenee. Any variety of single ingredient commercial infant food vegetables without added
sugars, starches, or salt (i.e., sodium). Texture may range from strained through
diced. 11

Infant meat .......ccoceeiiiiiiie Any variety of commercial infant food meat or poultry, as a single major ingredient,

with added broth or gravy. Added sugars or salt (i.e. sodium) are not allowed.
Texture may range from pureed through diced. 12

Table 4 Footnotes: FDA = Food and Drug Administration of the U.S. Department of Health and Human Services; RACC = ref-
erence amount customarily consumed.

1The following are not considered a WIC eligible medical food: Formulas used solely for the purpose of enhancing nutrient in-
take, managing body weight, addressing picky eaters or used for a condition other than a qualifying condition (e.g., vitamin pills,
weight control products, etc.); medicines or drugs, as defined by the Food, Drug and Cosmetic Act (21 U.S.C. 350a) as amend-
ed; enzymes, herbs, or botanicals; oral rehydration fluids or electrolyte solutions; flavoring or thickening agents; and feeding
utensils or devices (e.g., feeding tubes, bags, pumps) designed to administer a WIC-eligible formula.

2 All authorized milks must confirm to FDA, DHHS standards of identity for milks as defined by 21 CFR part 131 and meet
WIC'’s requirements for vitamin fortification as stated above. Additional authorized milks include, but are not limited to: calcium-
fortified, lactose-reduced and lactose-free, acidified, and UHT pasteurized milks. Other milks are permitted at the State agency’s
discretion provided that the State agency determines that the milk meets the minimum requirements for authorized milk.

3 Any of the folowing lower sodium forms are allowable:

Sodium-free—less than 5 mg sodium per serving;

Very low sodium—35 mg sodium or less per serving or, if the serving is 30 g or less or 2 tablespoons or less, 35 mg sodium
or less per 50 g of the food;

Low-sodium—140 mg sodium or less per serving or, if the serving is 30 g or less or 2 tablespoons or less, 140 mg sodium or
less per 50 g of the food;

Light in sodium—at least 50 percent less sodium per serving than average reference amount for same food with no sodium re-
duction;

Lightly salted—at least 50 percent less sodium per serving than reference amount (If the food is not “low in sodium,” the state-
ment “not a low-sodium food” must appear on the same panel as the Nutrition Facts panel.); and

Reduced or less sodium—at least 25 percent less sodium per serving than reference food.

4Food and Drug Administration (FDA), Health Claim Notification for Whole Grain Foods with Moderate Fat Content at http://
www.cfsan.fda.gov/~dms/flgrain2.htm!

5Herbs or spices; edible blossoms and flowers, e.g., squash blossoms (broccoli, cauliflower and artichokes are allowed);
creamed or sauced vegetables; vegetable-grain (pasta or rice) mixtures; fruit-nut mixtures; breaded vegetables; fruits and vege-
tables for purchase on salad bars; peanuts; ornamental and decorative fruits and vegetables such as chili peppers on a string;
garlic on a string; gourds; painted pumpkins; fruit baskets and party vegetable trays; and items such as blueberry muffins and
other baked goods are not authorized. Mature legumes (dry beans and peas) and juices are provided as separate food WIC cat-
egories and are not authorized under the fruit and vegetable category.

6“Canned” refers to processed food items in cans or other shelf-stable containers, e.g., jars, pouches.

7 Excludes white potatoes; catsup or other condiments; pickled vegetables, olives; soups; juices; and fruit leathers and fruit roll-

ps.

8The following canned mature legumes are not authorized: soups; immature varieties of legumes, such as those used in
canned green peas, green beans, snap beans, orange beans, and wax beans; baked beans with meat; e.g., beans and franks;
and beans containing added sugars (with the exception of baked beans), fats, meat, or oils.

9|nfant cereals containing infant formula, milk, fruit, or other non-cereal ingredients are not allowed.

10 Mixtures with cereal or infant food desserts (e.g., peach cobbler) are not authorized; however, combinations of single ingre-
dients (e.g., apple-banana) are allowed.

11 Combinations of single ingredients (e.g., peas and carrots) are allowed.

12No infant food combinations (e.g., meat and vegetables) or dinners (e.g., spaghetti and meatballs) are allowed.

(f) USDA purchase of commodity foods. Table 4 of paragraph (e)(12) of this sec-
(1) At the request of a State agency, tion.
FNS may purchase commodity foods (2) The State agency must:
for the State agency using funds allo- (i) Distribute the commodity foods to
cated to the State agency. The com- its local agencies or participants; and
modity foods purchased and made
available to the State agency must be
equivalent to the foods specified in
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(ii) Ensure satisfactory storage fa-
cilities and conditions for the com-
modity foods, including documentation
of proper insurance.

(g) Infant formula manufacturer reg-
istration. Infant formula manufacturers
supplying formula to the WIC Program
must be registered with the Secretary
of Health and Human Services under
the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.). Such manu-
facturers wishing to bid for a State
contract to supply infant formula to
the program must certify with the
State health department that their for-
mulas comply with the Federal Food,
Drug, and Cosmetic Act and regula-
tions issued pursuant to the Act.

(h) Rounding up. State agencies may
round up to the next whole container
for either infant formula or infant
foods (infant cereal, fruits, vegetables
and meat). State agencies that use the
rounding up option must calculate the
amount of infant formula or infant
foods provided according to the re-
quirements and methodology as de-
scribed in this section.

(1) Infant Formula. State agencies
must use the maximum monthly allow-
ance of reconstituted fluid ounces of
liquid concentrate infant formula as
specified in Table 1 of paragraph (e)(9)
of this section as the full nutritional
benefit (FNB) provided by infant for-
mula for each food package category
and infant feeding option (e.g., Food
Package I A fully formula fed, IA-FF).

(1) For State agencies that use round-
ing up of infant formula, the FNB is de-
termined over the timeframe (the num-
ber of months) that the participant re-
ceives the food package. In any given
month of the timeframe, the monthly
issuance of reconstituted fluid ounces
of infant formula may exceed the max-
imum monthly allowance or fall below
the FNB; however, the cumulative av-
erage over the timeframe may not fall
below the FNB. In addition, the State
agency must:

(A) Use the methodology described in
paragraph (h)(1)(ii) of this section for
calculating and dispersing the round-
ing up option;

(B) Issue infant formula in whole
containers that are all the same size;
and

§246.10

(C) Disperse the number of whole
containers as evenly as possible over
the timeframe with the largest month-
ly issuances given in the beginning of
the timeframe.

(ii) The methodology to calculate
rounding up and dispersing infant for-
mula to the next whole container over
the food package timeframe is as fol-
lows:

(A) Multiply the FNB amount for the
appropriate food package and feeding
option (e.g. Food Package I A fully for-
mula fed, JA-FF) by the timeframe the
participant will receive the food pack-
age to determine the total amount of
infant formula to be provided.

(B) Divide the total amount of infant
formula to be provided by the yield of
the container (in reconstituted fluid
ounces) issued by the State agency to
determine the total number of con-
tainers to be issued during the time-
frame that the food package is pre-
scribed.

(C) If the number of containers to be
issued does not result in a whole num-
ber of containers, the State agency
must round up to the next whole con-
tainer in order to issue whole con-
tainers.

(2) Infant foods. (i) State agencies
may use the rounding up option to the
next whole container of infant food (in-
fant cereal, fruits, vegetables and
meats) when the maximum monthly al-
lowance cannot be issued due to vary-
ing container sizes of authorized infant
foods.

(ii) State agencies that use the
rounding up option for infant foods
must:

(A) Use the methodology described in
paragraph (h)(2)(iii) of this section for
calculating and dispersing the round-
ing up option;

(B) Issue infant foods in whole con-
tainers; and

(C) Disperse the number of whole
containers as evenly as possible over
the timeframe (the number of months
the participant will receive the food
package).

(iii) The methodology to round up
and disperse infant food is as follows:

(A) Multiply the maximum monthly
allowance for the infant food by the
timeframe the participant will receive
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the food package to determine the
total amount of food to be provided.

(B) Divide the total amount of food
provided by the container size issued
by the State agency (e.g., ounces) to
determine the total number of food
containers to be issued during the
timeframe that the food package is
prescribed.

(C) If the number of containers to be
issued does not result in a whole num-
ber of containers, the State agency
must round up to the next whole con-
tainer in order to issue whole con-
tainers.

(i) Plans for substitutions. (1) The
State agency may submit to FNS a
plan for substitution of food(s) accept-
able for use in the Program to allow for
different cultural eating patterns. The
plan shall provide the State agency’s
justification, including a specific ex-
planation of the cultural eating pat-
tern and other information necessary
for FNS to evaluate the plan as speci-
fied in paragraph (i)(2) of this section.

(2) FNS will evaluate a State agen-
cy’s plan for substitution of foods for
different cultural eating patterns based
on the following criteria:

(1) Any proposed substitute food must
be nutritionally equivalent or superior
to the food it is intended to replace.

(ii) The proposed substitute food
must be widely available to partici-
pants in the areas where the substitute
is intended to be used.

(iii) The cost of the substitute food
must be equivalent to or less than the
cost of the food it is intended to re-
place.

(3) FNS will make a determination
on the proposed plan based on the eval-
uation criteria specified in paragraph
(i)(2) of this section, as appropriate.
The State agency shall substitute foods
only after receiving the written ap-
proval of FNS.

[50 FR 6121, Feb. 13, 1985 as amended at 73 FR
11312, Mar. 3, 2008; 74 FR 48845, Sept. 25, 2009;
74 FR 69245, Dec. 31, 2009]

§246.11 Nutrition education.

(a) General. (1) Nutrition education
including breastfeeding promotion and
support, shall be considered a benefit of
the Program, and shall be made avail-
able at no cost to the participant. Nu-
trition education including

7 CFR Ch. 1l (1-1-12 Edition)

breastfeeding promotion and support,
shall be designed to be easily under-
stood by participants, and it shall bear
a practical relationship to participant
nutritional needs, household situa-
tions, and cultural preferences includ-
ing information on how to select food
for themselves and their families. Nu-
trition education including
breastfeeding promotion and support,
shall be thoroughly integrated into
participant health care plans, the de-
livery of supplemental foods, and other
Program operations.

(2) The State agency shall ensure
that nutrition education, including
breastfeeding promotion and support,
as appropriate, is made available to all
participants. Nutrition education may
be provided through the local agencies
directly, or through arrangements
made with other agencies. At the time
of certification, the local agency shall
stress the positive, long-term benefits
of nutrition education and encourage
the participant to attend and partici-
pate in nutrition education activities.
However, individual participants shall
not be denied supplemental foods for
failure to attend or participate in nu-
trition education activities.

(3) As an integral part of nutrition
education, the State agency shall en-
sure that local agencies provide drug
and other harmful substance abuse in-
formation to all pregnant, postpartum,
and breastfeeding women and to par-
ents or caretakers of infants and chil-
dren participating in the program.
Drug and other harmful substance
abuse information may also be pro-
vided to pregnant, postpartum, and
breastfeeding women and to parents or
caretakers of infants and children par-
ticipating in local agency services
other than the Program.

(b) Goals. Nutrition education includ-
ing breastfeeding promotion and sup-
port, shall be designed to achieve the
following two broad goals:

(1) Emphasize the relationship be-
tween nutrition, physical activity and
health with special emphasis on the
nutritional needs of pregnant,
postpartum, and breastfeeding women,
infants and children under five years of
age, and raise awareness about the dan-
gers of using drugs and other harmful
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